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ADVERTISEMENT* 


TO  THS  PRESENT  EPITIOIT. 


The  alterations  recently  made  in  pleading  in  civil  ac- 
tions, were,  I  believe,  long  in  contemplation  ;  at  least,  it  was 
generally  rumoured  that  such  alterations  were  intended,  a 
long  time  previously  to  the  rules  upon  the  subject  being  ac- 
tually made.     This  will  readily  account  for  my  not  having 
presented  to  the  Profession  a  new  edition  of  the  present 
Work,  during  the  many  years  it  has  been  out  of  print ;  I 
could  not  think  of  taxing  the  Profession  with  a  work,  which 
the  intended  New  Rules,  at  that  time  daily  expected,  might 
possibly  render  nearly,  if  not  altogether,  useless.     And  even 
now,  that  the  Rules  of  Pleading  have  been  some  time  pub- 
lished, I  cannot  entirely  satisfy  myself  that  I  am  not  prema- 
ture in  publishing  this  edit  ion ;  I  fear  many  will  think  that 
there  have  not  as  yet  been  a  sufficient  number  of  decisions 
upon  the  application  of  the  General  Rules  of  Pleading  to 
particular  cases,  to  warrant  the  publication  of  any  work 
upon  Pleading  and  Evidence.    But  my  friends  at  the  Bar 
have  so  frequently  expressed  to  me  their  desire  for  the  pub- 
lication of  this  Volume,  imperfect  as  it  necessarily  must  be, 
that  I  conceive  myself  bound  to  conform  to  their  wishes 
upon  the  subject,  and  to  publish  it.    If  I  were  to  defer  the 
publication  until,  by  decisions  as  to  the  application  of  the 
New  Rules  to  particular  cases,  our  system  of  pleading  should 
be  deemed  complete,  I  fear  I  should  not  be  able  to  publish 
the  Work  for  many  years.     I  beg  to  mention  that  the  pre- 
sent Work  treats  only  of  Pleading  and  Evidence  generally; 
but  it  will   be  followed  by  another,   treating  of  Pleading 
and  Evidence  in  the  different  personal  actions,  and  in  Eject- 
ment.   For  the  reason  above  mentioned,  however,  I  must  be 
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allowed  a  reasonable  time  to  collect  further  decisions  upon 
the  subject,  before  I  venture  to  publish  it.  Upon  a  system 
of  pleiading,  nearly  altogether  new,  which  has  yet  to  be 
moulded  into  form  and  consistency  by  decisions  of  the 
Courts,  I  am  anxious  to  obtrude  my  opinion  and  judgment 
upon  the  Profession  as  sparingly  as  possible;  I  am  quite 
aware  of  the  responsibility  I  incur  by  venturing  my  opinion 
publicly  upon  points  not  yet  decided ;  but  although  I  shall 
eventually  be  obliged  to  do  this,  in  many  instances,  in  the 
Work  which  I  have  now  announced,  I  am  anxious,  by  a  little 
delay,  to  lessen  the  occasions  for  doing  so  as  much  as 
possible. 

For  the  contents  of  the  Work,  and  the  manner  in  which  I 
have  done  it,  I  beg  to  refer  the  reader  generally  to  the  Pre- 
face to  the  First  Edition.  I  have  omitted,  however,  such 
part  of  the  former  edition  as  related  to  the  Pleading,  Evi- 
dence, and  Practice  in  real  actions ;  the  learning  upon  those 
subjects  is  now  nearly  useless,  the  Writ  of  Right  and  other 
real  actions  being  abolished,  with  the  exception  of  the  Writ 
of  Right  of  Dower,  and  Dower  unde  nihil  habet^  which  scarcely 
ever  occur  in  Practice.  Of  the  mixed  actions,  also.  Eject- 
ment, and  Quare  Impedit  alone  remain  ;  of  Ejectment,  pro- 
bably also  of  Quare  Impedit  I  shall  treat  in  the  Work  which 
I  have  above  announced.  To  the  part  of  the  work  retained, 
comprising  the  law  relative  to  Pleading  and  Evidence  gene- 
rally, I  have  added  largely,  and  have  endeavoured  to  render 
it  as  complete  as  possible.  Engrafting  the  New  Rules  upon 
the  old  system,  so  as  to  render  the  whole  consistent  and  uni- 
form, was  a  task  of  no  trifling  difficulty.  Even  adding  to 
the  work  the  cases  decided,  and  statutes  enacted,  since  the 
publication  of  the  former  edition,  was  a  labour  of  some  diffi- 
culty and  great  nicety.  But  these  difficulties  I  have  cheer- 
fully encountered,  in  the  hopes  of  procuring  for  this  edition 
the  same  kind  and  favourable  reception  the  former  edition 
experienced  from  the  Profession. 

J.  F.  A. 


PREFACE 

TO  THE  FIRST  EDITION. 


In  a  little  work,  recently  published  by  me,  upon  the  Prac- 
tice of  the  Court  of  King's  Bench,  I  mentioned  in  the  Pre- 
face that  I  had  compiled  it  from  materials  I  had  collected  for 
a  work  of  much  greater  extent.  The  work  to  which  I  then  al- 
luded, treated  of  the  remedy  by  action  for  all  injuries  to  the 
person,  property  and  character  of  individuals,  and  comprised 
the  Practice  of  the  Courts  of  King's  Bench,  Common  Pleas 
and  Exchequer ;  Pleading  and  Evidence  generally ;  Pleading 
and  Evidence  in  the  different  actions  particularly  ;  and 
Pleading  and  Evidence  in  actions  by  and  against  particu- 
lar persons :  the  whole  forming,  not  indeed  a  treatise,  but 
a  very  extensive  collection  of  authorities  upon  Pleading, 
Evidence,  and  Pratice,  in  real,  personal,  and  mixed  actions, 
arranged  in  a  simple  and  lucid  order.  As  soon  however  as 
I  had  come  to  the  resolution  of  giving  this  Work  to  the  Pub- 
lic, I  was  persuaded  that  I  should  render  it  more  extensively 
useful,  by  dividing  it  according  to  the  different  subjects  of 
which  it  treated,  and  publishing  each  part  separately.  I  ac- 
cordingly published  the  Practice  of  the  Court  of  King's 
Bench  in  personal  actions  and  ejectment ;  and  the  very  flat- 
tering reception  that  little  Work  met  with,  has  induced  me 
to  proceed.  That  part  of  the  original  Work,  which  related 
to  Pleading  and  Evidence,  forms  the  subject  of  the  present 
volumes  ;  the  Practice  of  the  Court  of  Common  Pleas,  I  may 
probably  be  induced  to  publish  at  a  future  opportunity. 

Having  given  this  brief  account  of  th^  origin  of  this  little 
Work,  I  shall  proceed  to  apprise  the  Reader  of  what  he  is  to 
expect  in  it.    The  title  "  Pleader,"  and  one  or  two  other 
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titles  in  the  Digest  of  Lord  Chief  Baron  Comjrns,  and  the 
Treatise  upon  Evidence  by  Lord  Chie^f  Baron  Gilbert,  form 
the  ground- work  of  the  whole.     Upon  these  I  have  ingrafted 
the  most  valuable  parts  of  the  Doctrina  Placitandi,  Mr.  Ser- 
jeant William's  notes  to  his  edition  of  Saunders's  Reports, 
together  with  very  considerable  portions  of  original  matter, 
calculated  to  render  the  work  more  useful  in  practice ;  and 
I  have  thrown  the  whole  into  a  new  form,  which  has  had  the 
effect  of  simplifying  some  very  complex  subjects,  and  of  ren- 
dering the  work  much  more  ready  of  reference.    In  re-ar- 
ranging these  materials  I  have  taken  care  to  keep  the  mat- 
ter, borrowed  from  Comyns'  Digest,  distinct  from  the  origi- 
nal matter  which  I  have  myself  added,  in  order  that  I  might 
obtain  for  this  little  work  the  credit  for  accuracy  so  justly  due 
to  the  work  of  Lord  Chief  Baron  Comyns  ;  indeed  so  strict 
have  I  been  in  this  respect,  that  I  have  retained  the  language 
of  the  Digest,  although  at  the  expense  of  creating  a  conside- 
rable unevenness  of  style  in  the  work  altogether.     The  rea- 
der will  therefore  find  the  passages  from  Comyns'  Digest  im- 
mediately followed  by  references  to  that  Work ;  and  where 
any  original  matter  precedes  them  in  the  same  paragraph, 
an  asterisk  (thus*)  marks  where  the  original  matter  ends, 
and  where  the  passage  from  the  Digest  commences.    Also, 
where  any  original  matter  is  introduced  in  the  midst  of  a 
passage  from   the  Digest,  it  is  uniformly   included  within 
brackets.    I  have  not  been  so  fortunate  with  Gilbert's  Evi- 
dence ;  the  diffuse  style  of  that  Work  rendering  it  impossible 
to  amalgamate  it  with  the  concise  style  of  the  Digest.     But 
I  can  answer  for  the  substance  of  it  being  faithfully  given. 

The  manner  in  which  the  Work  is  arranged,  will  not,  I 
should  hope,  be  found  very  defective.  The  1st  Book  treats 
of  Pleading  and  Evidence,  generally;  the  2d,  of  Pleading, 
Evidence,  and  the  Proceedings  in  Real  Actions  ;  the  3d,  of 
Pleading  and  Evidence  in  Mixed  Actions ;  the  4th,  of  Plead- 
ing and  Evidence  in  Personal  Actions ;  and  the  5th,  of  Plead- 
ing and.Evidence  in  Actions  by  and  against  particular  per- 
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sons.*  The  whole  is  prefaced  with  an  Introduction,  stating 
shortly  the  nature  of  the  remedies  by  action,  assigned  by  law 
for  injuries  to  the  person,  property  or  character  of  individu- 
als ;  the  time  limited  by  law  for  the  injured  party  to  avail 
himself  of  such  remedies :  and  the  persons  who  must  be  made 
parties  to  the  action.  Each  Volume  of  the  Work  concludes 
with  a  kind  of  recapitulation  of  the  principles  laid  down  in 
it,  stating,  by  way  of  question,  the  defects  most  likely  to  oc- 
cur in  pleading,  &c.  and  also  stating  the  mode  of  taking  ad-  ' 
vantage  of  them,  whether  by  plea  in  abatement,  demurrer, 
motion  in  arrest  of  judgment,  writ  of  error,  or  by  objection 
at  the  trial.  This,  I  think,  will  be  found  useful,  particularly 
to  the  younger  part  of  the  profession ;  the  constant  use  of 
it  will  give  them  the  habit  of  critically  examining  their  own 
pleadings,  as  well  as  those  of  others ;  of  guarding  ugainst 
defects  in  the  one,  and  of  taking  advantage  of  those  in  the 
other.  I  compiled  it  originally  for  the  use  of  my  Pupils ; 
and  I  had  reason  to  be  satisfied  of  its  efficacy. 

The  style  in  which  the  Work  is  written  will  be  found 
plain,  simple,  and  unadorned ;  the  matter  compressed  into 
the  smallest  possible  compass  consistent  with  perspicuity; 
and  nothing  redundant  or  irrelevant  admitted  into  it.  Also 
the  size  of  the  Work,  and  the  unassuming  form  undel*  which 
it  is  published,  may  probably  assist  in  procuring  for  it  a 
favourable  reception  with  the  Profession  and  the  Public. 

J.  F.  A.     . 

*  This  arrangement  is  now  altered.  The  Fint  Book,  treating  of  Pleading  and  ETidenee 
generallj,  is  the  work  now  pablisbed.  The  Second  Book,  abore  mentioned,  treating  of 
Pleading  and  Evidenoe  in  Real  Actions,  is  altogether  omitted  ;  real  aetions,  with  the  ex- 
ception of  the  writ  of  right  of  Dower,  and  Dower  unde  nihU  habetf  having  been  abolished 
b/  a  recent  statate.  Pleading  and  Evidence  in  personal  actions,  and  in  Ejectment  and 
Qua  re  Imfdit  (the  only  mixed  actions  which  now  remain,)  shall  be  fully  treated  of  in  a 
•eparate  work,  now  preparing  for  pablication. — Note  to  the  pneent  Edition, 
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MEMORANDA. 


1.  It  ha«  been  decided  that  the  Rule  H.  4  W.  4,  L  a.  9,  (post,  p.  168,)  by 
which  it  18  ordered  that  **  in  a  plea  intended  to  be  pleaded  in  bar  of  the  whole 
action  generally,  it  shall  not  be  necessary  to  os^  any  allegation  of aeUonem  noit, 
or  to  the  like  effect,  or  any  prayer  of  judgment,"-— extends  to  a  plea  pleaded 
to  one  of  several  counts  in  a  declaration  ;  and  that  the  only  instance  in  which 
the  actionem  n^n  and  prayer  of  judgment  are  now  requisite  in  a  plea,  is.when 
it  is  pleaded  to  part  of  a  count  only.  Bird  v.  Higgituon,  2  Ad  de  B.  696. 
And,  therefore,  where  a  plea  is  pleaded  either  to  the  whole  declaration,  or  to 
the  entire  of  one  of  sevfsral  counts,  the  form  will  be  the  same  as  is  described 
post,  pp.  167.  168.  Bui  where  it  is  pleaded  to  part  of  a  count  only,  it  must 
bo  in  the  form  following: 


S.  1 


**  In  the  King' 9  Bench. 

The  5/A  day  of  My,  6  WtQ.  4. 
And  for  a  further  plea  in  this  behalf  as  toihe  aaaviUmgj  healings 
4xU.  ^  and  Ul-treaHng  the  said  ptamtiffft  by  him  the  said  defendant,  abate  sup* 
posed  to  have  been  done,  the  said  defendant  says  that  the  send  jiUunt^ 
tmght  not  to  haee  or  maintain  his  said  action  against  him ;  because  he  says  thai,** 
4^.  **  And  this  he  the  said  defendant  is  ready  to  verify.  Wherefore  he  prays 
judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  acHcn 
Aeresf  ikgainU  Jktm,  4^." 

Replication  thereto. 
«  Ai  ihs  King's  Bench. 

The  19(A  day  of  July,  6  Wia.  4. 
And  ike  said  pUnntiff,  as  to  the  said  pHea  of  the  sctid  defendant  by  Mm 
[secondly]  above  pleaded,  as  to  the  said  sevend  trespasses  in  the  titffv* 
ductory  part  of  that  plea  mentioned  andtherein  attempted  to  to  be  jutt^ledf 
eays  that  he  the  said  ptaka^,  by  reasonofany  thing  by  the  said  defendant  in  his 
plea  idleged,  ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
aeUon  against  him ;  because  he  says  that,^'  ^.  '*  And  this  he  the  said  plaintiff 
is  ready  to  verify.  Wherefore  he  the  said  plaint^  prays  judgmem  and  hk 
damages  by  him  sustained,  by  reason  of  the  committing  of  the  said  trespasses^  to 
ie  adjudged  to  him,  ^.** 


MEMORANDA.  xyu 

3.  It  has  been  holden  that  in  aamimpiit,  where  matter  of  excuae  is  pleaded^ 
the  plaintiff  may  reply  De  injuria*  Isaac  vt  Farrar^  1  Tyr.  dc  Gr.  281. 
Thia  replication  may  ba  in  the  form  following : 


In  the  Kmg^B  Bench. 

The day  of — :-,  6  Witt.  4. 

And  the  said  pUnniiff  as  to  the  plea  of  the  said  defendant  hy  him 

[secondly]  abow  pleaded^  says  that  the  said  defendant  of  his  oum  wrongs 

and  toithout  the  cause  hy  hxm  in  that  plea  alleged^  broke  his  said  promise  in 

the  said  [first  count  of  the  said]  declaration  mentioned,  inmanner  and  form  as  he 

the  said  plaint^  has  in  the  said  [first  count  of  the  said]  declaration  in  that  be* 

half  complained  against  him ;  and  this  he  the  said  plaintif  prays  may  be  in* 

quired  of  by  the  country^  4^.'* 


s.  S 


INTRODUCTION. 


Wukh  a  man  hair  receired  n  it^^arj,  andt  ig  demtcms  of  obtaiofng  8 
remedy  for  it  in  a  Court  of  Cotnmoo  Law,  the  first  thing  to  be  considered 
]B|  whether  .he  have  the  privilege  of  soing,  and  whether  the  person,  wh<y 
hariDJored  hinvf  is  liable  to  be  sued.  Having  satiffled  himself  of  this^ 
his  next  iaqoiry  will  be,  what  remedy  by  action  the  law  has  assigned 
for  tho  injary  be  has  received ;  and^  afteir  Bsing  npoa  the  form  of  aetioft 
he  is  to  ado^t,  he  must  next  inquire  whether-  the  time  limited  by  law, 
for  bringing  that  particular  form  of  action,  bav&  not  elapsed ,  and^  lastlyr 
he  nmt  ascertain  who  are  to  be  made  parties  t^'ii^  'action.  These 
preliminary  iaqoiries  shall  form  the  sobjeei  of  the  prewnt'lntrodiiction  ^ 
sod  aball  be  tfeated  of  in  the  order  above  mentioned^ 
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fiia&t^  l^^^Wha  may  or  may  not  8aa. 

*fhe  Kvng.1  The  king,  although  chief  and  head  of  the  kingdom,  may 
sue  as  demandant,  or  plaintiff,  Th.  1).  1. 1.  c.  3.  3  Inst.  136,  in  a  writ 
of  escheat ;  Th.  D.  K  L  c.  3.  s.  4.  3  Inst.  136  ;f  in  a  writ  of  ward  \  1 
H.  4.  1.  8  Inst.  136.  Th.  D.  I.  I.  c.  3.  s.  18 ;  in  a  writ  of  right  of  ad- 
Towson^  Th.  D.  I.  I.  c,  3.  s.  3;  in  quare  impedit ;  Tlu  D.  I.  1.  c.  3.  s. 
15,  16.  3  Inst.  136 ;  in  quare  incumbravit ;  3  Inst.  136 ;  in  debt ;  Th. 
D.  L  1.  c.  9«  s.  31.  3  Inst*  136  %  in  trespass ;  4  H.  4,  4  b.  10  H.  4, 3. 
Th.  D.  1. 1.  e.  3.  s.  19.  F.  N.  fi.  00. 1 ;  in  attaint ;  42  E.  3,  26  b.  3« 
hst  136.  Th.  D.  1. 1.  c.  3.  s^  21 ;  in  deceit,  to  reverse  a  fine  of  lands 
in  ancient  demesne ;  Per  Thiming,  11  H.  4,  80.  Tb«  D.  1. 1.  c.  3.  s. 
21 ;  in  a  writ  of  error ;  22  E.  3,  21  b.  89  Ass.  pi.  19.  Th.  D.  1.  1.  c.  3. 
s.  17 ;  and  in  scire  ftcias<  10  H.  4,  f.  3  Inst.  136.  Th.  D.  I.  1.  c. 
8.  s.  16,  30^  The  declaration  should  regulalry  be  in  the  name  of  the 
attorney-general ;  2  Lev.  82 ;  although,  if  in  the  namo  of  the  king,  as 
^  coram  domino  rege  venit  dominus  rtz^  4^."  it  is  good.    Id.  Com.  Dig. 

AetioBt  B.  1. 
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*Bot  the  king  shall  not  have  an  action,  unlegs  the  principal  cauge  of 
action  belong  to  him  ;  for,  upon  the  peace  broken,  or  any  wrong  done 
principally  to  another,  the  king  shall  sue  only  by  indictment.  Th«  D, 
I.  1*  c.  3.  s.  0, 10, 11,  or  by  information  or  other  matter  of  record.  8 
Inst.  136.  Com.  Dig.  Action,  B.  1.  And  even  for  the  causes,  for 
which  he  may  bring  the  actions  abore  mentioned,  much  easier  and  more 
effectual  remedies  are  usually  obtained  by  such  prerogative  modes  of 
process,  as  are  peculiarly  confined  to  the  crown  i  such  as  InquesU  of 
office,  for  the  recovery  of  real  or  chattel  property  to  wUcb  the  king  is 
entitled ;  SdrefaciaSy  to  repeal  his  grants  :  Information  of  rxintstoji,  in 
the  Exchequer,  for  a  trespass  upon  the  lands  of  the  crown ;  as  by  enter- 
ing  thereon  without  title,  holding  over  after  a  lease  is  determined,  tak- 
ing the  profits,  cutting  do^^tf  tiqiiber,  and  the  like:  Information  of  dA^ 
in  the  Exchequer,  for  mpqey  dtfe  to  the  king,  or  fer  forfeitures  tot  of* 
fences  against  the.e;E^f ^laws :  Information  inrem^  in  the  Eache^uery 
when  any  goods«iirc!.suppo8ed  to  become  the  property  of  the  crown,  and 
no  person  fi|lgelir9  to  elaim  them  ;  as  where  good»  are  seised  for  a  for- 
feiture,. uridBr^ahe  laws  of  customs  or  excise,  and  the  offender  himself 
has.escaf]^d*the  reach  of  justice :  Writ  ofqtto  warranto^  or  information 
ju  t^e.hature  thereof,  in  the  Court  6f  King's  Bench,  against  a  person  who 
*•••, claims  or  usurps  any  oflice,  franchise,  or  liberty;  or  for  nonlaser  or 
•  *..*•.  */  misuser  of  it :  and  the  Writ  ofmandamuSf  for  refusal  of  admisston  to,  of 
*  *  *  for  a  wrongful  removal  from,  a  corporation  oflice ;  and  aha*  for  the 
purpose  of  requiring  corporations,  in  certain  cases,  to  proceed  to  the 
election  of  a  mayor  or  other  head  oflicen  8  Bl.  Com.  2A7-r-265  f  & 
Bac.  Abr.  IVerogative  £•  7.  There  is  a  precedent  in  1  Saund.  273.  R, 
y»  Sutton,  of  an  information  of  debt  in  the  Court  of  King's  Bench,  tare- 
cover,  for  the  use  of  the  crown,  a  debt  due  to  a  Jelo  do  $o.  But  in  a 
recent  case,  where  an  information  was  filed  in  that  Court  by  the  attor- 
ney-general against  a  sheriff,  for  a  false  return  to  a  writ  of  extent^  the 
Court,  upon  a  motion  in  arrest  of  judgment,  intimated  an  opinion  that 
the  information  should  have  been  filed  in  the  Exchequer.  The  case, 
however,  stood  over ;  and  the  attorney-general  being  also  of  opinioa 
that  it  should  have  been  an  infonnation  in  the  Exchequer,  it  was  never 
afterwards  moved.    MS.  £•  1814. 

Tko  Qtfeea.]    A  queen  regnant  may  8ue»  of  course,  in  the  saoae  man. 
ner  as  the  king.     Vide  supra. 

The  queen  consort  may  sue  in  any  form  of  action  a  subject  may 
adopt,  ^he  may  sue  by  writ,  without  naming  the  king :  Th.  D.  I.  k 
c.  4.  Co.  Lit,  133.  a ;  as  in  a  quare  impedit ;  18  E.  3,  L  b«  Th.  D. 
L  1.  c.  4.  s«  1. ;  in  a  parco  fracto  \  F.  N.  Bw  101.  ^  or  the  like.  And  if 
the  ground  of  action  be  a  breach  of  the  peace,  the  writ  shall  say,.  Fono 
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per  taeUoSf  4^,  A,  quod  tit  4*c.  ad  respondendum  tarn  ncbis  quam  Anna 
BegbuB  AngluB.  F.  N^  B.  101.  The  queen,  in  an  action  by  herself, 
shall  Dot  be  amercedy  if  there  be  judgment  against  her.  Id.  Com.  Dig. 
Action,  B.  2. 

Other  />ertofu.]  The  king  cX  another  kingdom,  in  atnity  with  this 
country,  may  maintain  an  action  in  any  of  the  king*s  courts  here.  1  Rol. 
193.  Com.  Dig.  Action,  B.  1.  So  the  Prince  of  Wales  may  ^sue  by 
writ  Th.  D,  L  1.  c.  5.  1  H.  5,  7  b.  So  a  body  politic,  sole  or  ag- 
gregate, spiritual  or  temporal.  So  the  inhabitants  of  a  hundred  may 
have  debt,  or  scire  fadas^  upon  a  judgnient  for  them  in  an  action  against 
the  hundred ;  for  the  statute  which  allows  them  to  be  sued,  enables 
them  to  sue  for  costs,  if  the  judgment  be  for  them.  R.  Fitzg.  206.  So 
mn  idiot,  lunatic,  &c.  shall  sue  in  his  own  name.  Poph.  141.  1  Brownl. 
197.  So  every  other  subject  of  the  king,  (see  2  Inst.  55,  56,)  who  has 
no  legal  impediment.    Com.  Dig.  Action,  B.  3.     Vide  infra. 

AUons.]  An  alien  friend  may  maintain  a  personal  action,  Dy.  2  b, 
W  his  goods  or  property,  1  And,  25.,  or  for  slander,  Per  four  J  J. 
Williams,  cent.  1  Bulst.  134,  Yelv.  198,  or  the  like  ;  but  not  an  action 
real  or  mixed.  Dy.  2  b.  Com.  Dig.  Alien,  C.  5.  But  an  alien  enemy 
cannot  have  any  action,  real,  personal,  or  mixed.  Dy.  2  b.  10  E.  4,  6. 
Q.  1  Roi.  195.  b.  Semb.  Ow.  45.  Com.  Dig.  Alien,  C.  5.  And  even 
if  an  alien  amy  commence  a  personal  action,  and  become  an  alien  enemy 
m%  any  time  during  its  progress,  he  cannot  further  prosecute  his  suit ;  4 
East,  502 ;  but  where  the  plaintiff  became  an  alien  enemy  after  verdict, 
ibe  Court  refused  to  stay  judgment  and  execution,  on  a  summary  applt- 
tuition.  9  East,  321.  And  the  rule  here  laid  down  as  to  alien  enemies, 
bas  been  holden  to  extend  to  Englishmen  living  in,  and  carrying  on  trade 
under  the  protection  and  for  the  benefit  of  a  hostile  state.  3  B.  &  P. 
113.  1  Campb.  482.  So,  if  an  alien  enemy's  property  be  insured  in  this 
country,  and  a  loss  occur,  no  action  can  be  maintained  against  the 
underwriter,  6  T.  R.  23.  85.  4  Campb.  839,  even  after  the  restoration 
of  peace;  4  East,  410.  See  8  Campb.  152;  although  the  insurance 
were  effected  previously  to  the  commencement  of  hostilities,  if  the  loss 
were  by  capture  afterwards  ;  Id.  4  East,  407.  3  B.  &  P.  191  ;  or  aN 
though  the  alien  be  indebted  to  his  agent  here,  who  brings  the  actiout 
in  more  than  the  amount  sued  for.  6  T.  R.  23.  So,  where  an  alien 
enemy  drew  a  bill  upon  a  person  in  London,  in  favour  of  an  English- 
man resident  in  the  enemy*s  country,  it  was  holden  that  the  latter  could 
not  sue  upon  it,  even  after  the  restoration  of  peaee«  7  Taunt.  439, 
See  3  M.  &  S.  532.    2  Stark.  90.  6  Taunt.  287,  332. 

But,  if  an  alien  be  within  the  kingdom  with  a  safe  conduct,  or  under 
the  king's  protection,  he  may  maintain  a  personal  aotion^  although  hi« 
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fcing  te  at  ennrity  with  this  country.  K.  1  Satk.  40.  R.  Gro.  El«  CSSw 
R.  Mooi;  431.  Com.  Dig.  Alien,  C.  5.  See  2  Campb.  168.  3  Id. 
-245.  Qrt  if  he  be  a  prisoner  of  war  in  ibi«  country,  be  may,  after  the 
iretum  of  f>eace,  sue  upon  any  contracts  made  by  bun  whilst  a  prisoner. 
1  Taunt  M.  And  where  a  natisse  of  a  foreign  state,  in  amity  with  this 
•country,  was  itaken  in  an  act  of  hostility  on  board  an  enemy's  fleet,  and 
Jbrought  «to  England  as  a  prisoner  of  war,  it  was  holden  that  he  was  not 
ilisabled  from  suing  while  in  confinement,  on  a  contract  entered  into  as 
a  prisoner  of  war.  1  B.  &  P.  163.  See  further  vpon  this  svbfectt  posl^ 
ik.  L  xb'  7»  in  ihe  pka  ofAliennee* 

PersQM  auilawedJ]  A  person,  outlawed  cannot  maintain  an  ^action ; 
Co.  Lit.  128  a.  See  Lutw.  6.  1529 ;  whether  outlawed  upon  mesne  pro- 
'Cess*  or  after  judgment.  Lutw.  1529L  The  oudawry,  howev«r»  must 
be  complete^  that  is*  the  exigent  must  he  leturoed,  and  the  outlawry  re* 
4X>rded;  Co.  Lit  128  b.  288  b.  fiut  an  executor  or  an  administrator^ 
Although  outlawed,  may  sue  as  such  $  Co.  Lit  128  a ;  so  may  a  mayor 
and  commonalty,  although  the  mayor  be  outlawed.  Id.  An  executor, 
however,  cannot  sue,  if  his  testator  were  outlawed  at  the  time  of  his  de* 
•cease.  Lutw.  1604.  And  in  personal  actions^  the  outlawry  of  one 
plaintiff  is  a  good  plea  to  both.    Com.  Dig.  Abatement,  E.  2. 

But  outlawry  in  the  other  counties  palatine  of  Chester  and  Durham* 
iloes  not  prevent  a  person  from  suing  in  the  Courts  of  Westminster,  for 
be  is  only  ousted  of  his  law  within  that  jurisdiction ;  Go.  Lit  128  a. 
Fitz.  Coron.  233.  12  E.  4,  16.  Doct  Flac.  306^  2  Roi.  38.  Cro. 
Car.  566  ;  yet,  outlawry  in  the  county  palatine  of  Lancaster  does ;  for 
ithat  county  was  erected  by  act  of  parfiament,  Br.  Utiag.  52.  1  Vent. 
157,  the  others  are  by  prescription. 

If,  after  the  commencement  of  an  action,  the  plaintiff  be  outlawed  the 
:action  will  thereby  be  abated  in  as  full  a  manner  as  if  be  were  outlawed 
.before  he  commenced  it ;  if  the  outlawry  be  before  plea,  it  may  be 
pleaded  as  in  ordinary  cases ;  1  Salk.  178,  5  Mod.  11 ;  if  afier,  it  may 
be  pleaded  puis  darrein  continuance.  But  if,  in  any  ease,  after  a  plea, 
-of  outlawry,  the  plaintiff  obtain  a  charter  of  pardon  [or  reverse  the  out- 
Jewry]  before  the  plea  is  determined,  his  writ  shall  not  abate,  but  he  noay 
jproceed  in  the  action.  44  E.  3,  27  a.  Co^  Lit.  128  b.  Com.  Dig. 
Abatement,  E.  2. 

jPsrsons  excammunicatecL]    Formerly  a  person  excommunicated  could 

iDot  maintain  an  action ;  Co.  Lit  134  a.    Lutw.  17 ;  even  although  he 

sued  as.executor,  or  administrator,  Co^  Lit.  184  a.    3  Lev.  208.     [431 

E.  3,  13:]  or  as  a  corporation  sole,  as  bishop,  &c. ;  Co.  Lit  134  a ;  and 

lif  there  were  two  or  more  plaintiffs,  excommunication  of  one  was  a  plea 

Ao  hQtiK    JD.  3.  Lex.  ^0&    Com.  Dig.  Abatement,  £.  7^    But  now,  ez^ 

£•4] 


WHO  MAY  SUE.  « 

comnranlcatiMi  is  no  longer  atteodcd  with  any  ci4ril  iocapacity*    53 
Cleo.  3,  c.  127,  s.  3. 

Pcpish  Secusant  convkt.']  If  a  person  be  a  popish  recusant  convictt 
and  therefore  ^icast  exoommunicatus  by  stat.  3  Jac.  1,  c.  5,  s.  1 1,  he  can« 
not  maintain  an  action.  R.  3  Lev.  208*  1  Brow.  Ent.  5.  Ley.  Eat. 
11.     2  Mod.  Ca.  43.    Clift,  3.    Com.  Dig.  Abatement,  £.  7. 

Persons  atlainUd.']  An  action  cannot  be  brought  by  a  person  at- 
tainted of  treason  or  felony,  Co.  Lit.  130  a.  Noy.  1.  Bho.  155.  See 
Jb  Geo.  4,  c.  84,  sl  26,  or  atiainied  in  a  Pr^mnunire^  Co.  Lit.  129  b.,  or 
by  one  who  hath  abjured  the  realm.  Co.  Lit  128  a.  Com.  Dig  Abate. 
Aient,  E.  3.  In  Monies  not  capital,  however,  the  right  to  sue  is  again 
;acqaired  by  the  party,  upon  his  having  undergone  the  punishment  as- 
.«gned  for  his  ojSenco ;  %  Geo.  4,  c.  32,  s,  3 ;  and  m  capital  felonies, 
whei«  the  punishment  is  commuted,  upon  his  having  undergone  the  sub- 
stituted punishment     See  6  Geo*  4.  c.  25,  s.  1.  7&  8  Geo.  4,  c.  28,  s.  13. 

*Sbct.  II. — Who  may  or  may  not  he  Sued. 

The  King.l  Until  the  time  of  Edw.  1,  the  king  might  have  been  sued 
10  aH  Actions  as  a  common  person ;  22  £.  3, 3.  43  E.  8, 22.  Dub.  St. 
Prse.  K;  42.  Th.  D.  1.  4.  <c.  1.  s.  3 ;  and  the  form  was,  Prsecipe  Uenr. 
Regi  Angl.  &c  24  £.  3,  23,  £55.  b.]  Th.  D.  1,  4.  c.  1.  s.  3.  But,  at 
present,  no  person  can  ha»e  an  action  against  the  king ;  his  only  remedy 
is  by  petition.  Th.  D.  1.  4.  c.  1.  So,  no  one  can  vouch  the  king,  for 
that  is  in  the  nature  of  an  action.  3  H.  7,  14.  b.  0  H.  6,  3,  4.  Th. 
D.  1.  4,  c.  2.  s.  2.  R.  Cro.  Car.  06.  Com.  Dig.  Action,  C.  1.  And 
«ee  as  to  the  remedy  by  Petition  de  droits  and  Monstrane  de  droits  Com. 
Dig.  Praerogative,  D.  78 — 82. 

The  Queen.']  The  queen  may  be  sued  without  the  king  her  husband, 
in  all  actions  ;  for  she  is  a  person  sole  by  the  common  law.  II  H.  4, 
■<(7.  b.  11).  D.  I.  4*  c.  2.  8.  1.  So  she  may  be  vouched.  3  H.  7,  14. 
b.  Th.  D.  I.  4*  c.  2.  s.  2.  Also,  the  queen  dowager  may  be  sued  by 
action,  without  suing  to  her  by  petition.  10  E.  3,  508.  [20.  b.]  0  H. 
6,  12.     11  H.  6,  32.     Th.  D.  1.  4.  c.  2.  s.  3.    Com.  Dig.  Action,  C.  2. 

Other  Persons,"]  The  Prince  of  Wales  may  be  sued  by  writ.  Th.  D. 
1.  4.  c.  2.  s.  4.  So  may  every  body  politic.  So  may  every  subject  of 
the  king,  ecclesiastical  or  temporal,  man  or  woman,  villain  or  free ;  2 
Inst.  55,  56;  even  although  he  be  deaf,  dumb,  or  an  idiot,  lunatic,  or 
leper,  Th.  D.  1.  4.  <^,  2.  s.  4,  or  an  alien  born,  or  an  infant,  2  Inst.  56. 
Th.  D.  1.  4.  c.  2.  8.  4,  or  be  outlawed,  excommunicated,  Ihid,  or  con. 
victed  or  attainted.  R.  Noy.  1.  Th.  D.  1.  4.  c.  2.  s.  4.  Com.  Dig. 
Action,  C.  3.  Where  a  person  is  convicted,  or  attainted,  however,  it 
is  first  necessary  to  obtain  the  leave  of  the  Court,  before  he  can  be 
4:harged  with  a  civil  action.  [*5] 
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Sect.  I. 

Remedy  for  Injuries  to  Real  Property  Corporeal 

Ouster  of  the  FreehohL]  Ouster  of  the  Freehold  is  a  wroogful  pot- 
ting  of  the  party  lawfully  seized  of  lands  or  hereditaments,  out  of  the 
seisin  thereof;  or  a  wrongful  keeping  of  him  out  of  such  seisin,  whea 
he  is  lawfully  entitled  thereto.  It  may  be  efiected  either  by  abatement, 
intrusion,  disseisin,  discontinuance,  or  deforcement.  The  person  injured 
by  the  ouster  may  have  his  remedy,  either  by  entry  upon  the  lands  or 
by  action. 

When  a  person,  who  hath  no  right,  hath  taken  possession  of  lands  or 
tenements,  the  legal  owner  may  make  a  formal  but  peaceable  entry 
thereon,  (See  Bac.  Abr.  Forcible  Entry,  B.  Com.  Dig.  Forcible  Enter, 
A.  2,  8.)  declaring  that  he  thereby  takes  possession ;  which  has  the 
effect  of  giving  him  seisin,  and  of  thereby  making  him  capable  of  con- 
veying it  either  by  descent  or  by  purchase*  If  the  lands  lie  in  diflerent 
counties,  there  must  be  an  entry  in  each  county ;  or  if  they  lie  in  the 
distinct  seisin  of  diflerent  persons  in  the  same  county,  there  must  be  an 
entry  upon  the  lands  of  which  each  is  seized.  But  if  they  be  in  the 
seisin  of  one  person,  and  lie  all  within  the  same  county,  an  entry  upon 
any  part,  in  the  name  of  the  whole,  will  be  sufiicent.  This  entry  might 
formerly  be  tolled  (that  is,  taken  away,  or,  in  other  words,  the  party 
might  be  deprived  of  any  advantage  arising  from  it),  by  a  descent  cast ; 
as  for  instance,  if  a  man  wrongfully  seized  of  an  estate  of  inheritance 
In  lands  or  tenements,  died  seized,  and  the  lands  descended  from  him  to 
his  heir  (lineal  or  collateral.  Lit.  s.  389),  the  entry  of  him  who  had  right 
was  thereby  taken  away ;  Co.  L.  237 ;  whether  the  deceased  .died 
seized  in  tail  or  in  fee  ;  Lit.  s.  3S5.  380 :  or  whether  he  came  to  the 
land  bj  disseisin,  abatement,  or  intrusion,  or  by  the  feofltnent,  gift,  &c. 
of  a  disseisor,  &c.  Co.  Lit.  237  b.  There  was  much  old  learning  upon 
the  subject  to  be  found  in  the  text  books,  and  which  was  noticed  in  a 
former  edition  of  this  work.  But  by  stat.  3  &  4  W*  4,  c.  27,  s.  30,  no 
descent  cast,  discontiuuance,  or  warranty,  which  may  happen  or  be 
made  after  the  31st  day  of  December,  J  833,  shall  toll  or  defeat  any 
right  of  entry  or  action  for  the  recovery  of  land."  Formerly  also  the 
person  who  had  title  of  entry,  might,  by  his  own  act,  prevent  it  from 
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being  tolled  *by  a  descent,  by  making  continual  claim.  But  now  by  the 
same  statute,  3  &  4  W.  4,  c.  27,  "  no  continual  or  other  claim  upon  or 
near  any  land  shall  preserve  any  right  of  making  an  entry  or  distress,  or 
of  bringing  an  action."  And  besides,  as  the  same  time  is  now  limited 
for  bringing  an  action  for  land,  as  for  making  an  entry  upon  it,  (see  Idr 
«•  2.  d&  10),  continual  claim,  independently  of  the  above  clause,  would 
now  be  useless.  As  to  the  time  now  limited  by  law  for  making  such 
an  entry  or  bringing  such  an  action,  see  chap.  3,  post,  p.  21. 

Actual  seisin,  however,  is  seldom,  if  ever,  acquired  by  entry,  and 
therefore  an  entry  is  seldom  made  ;  it  is  sufficient  if  the  lessor  of  the 
plaintiff  in  the  ejectment  have  a  right  of  entry,  the  entry  itself  being 
confessed  according  to  the  terms  of  the  consent  rule.  2  Arch.  Pn  C. 
B.  34.  But  wherever  there  is  a  vacant  possession,  and  of  course  no  con- 
sent rule,  an  actual  entry  is  still  necessary.  2  Arch.  Pr.  C.  B.  48,  49. 
Formerly  also  an  actual  entry  was  necessary,  before  an  ejectment  could 
be  brought,  to  avoid  a  fine  with  proclamations  ;  see  4  H.  7,  c.  24.  2  Str. 
1086.  4  Bro.  P.  C.  853.  Doug.  485.  Willes,  182.  7  T.  R.  433.  1 
Saund.  810  b.  &c.  1  Vent  42.  9  East,  17.  And  see  1  Barn.  &  Aid. 
85 ;  but  fines  are  now  no  longer  levied,  other  modes  of  assurance  being 
substituted  for  them  by  stat.  3  &  4  W.  4,  c.  74. 

As  to  the  remedies  by  action,  they  are  now  very  much  simplified, 
being  confined  entirely  to  the  action  of  ejectment,  writ  of  right  of  dower, 
writ  of  dower  ufuk  nihil  habttt  and  guars  imp&dii ;  all  other  writs  of 
right,  writs  of  formedont  and  all  other  real  and  mixed  actions,  being 
abolished  by  stat  3  &  4  W.  4,  c.  27,  s.  36,  37. 

Having  now  stated  shortly  the  nature  and  efiect  of  an  entry  upon 
lands,  and  the  actions  which  may  be  brought  for  the  recovery  of  them^ 
we  shall  proceed  to  describe  the  different  species  of  ouster  of  the  free>- 
hdd,  and  the  remedies  the  law  affords  for  them  respectively.  .Ouster 
of  the  freehold  is  of  five  kinds,  viz. : — 1.  Abatement,  2.  Intrusion,  3.  Dis- 
seisin, 4.  Discontinuance,  5.  Deforcement. 

1.  Abatement  is  where  a  person  dies  seized  of  an  inheritance  in  a  cor- 
poreal hereditament ;  and  before  the  heir  or  devisee  enters,  a  stranger 
who  has  no  right  makes  entry,  and  gets  possession  of  the  freehold.  Cck 
Lit  377  a.  Finch.  L,  195.  The  remedy  against  the  abater,  in  order  to 
obtain  possession  of  the  land  for  the  heir  or  devisee,  is  by  entry  or 
ejectment 

2.  Intrueion  is  where,  after  a  particular  estate  of  freehold  is  deter- 
mined,  and  before  the  person  in  remainder  or  reversion  enters,  a  stranger, 
who  has  no  right,  makes  entry,  and  gets  possession  of  the  freehold 
The  remedies  for  intrusion,  also,  are  by  entry  or  ejectment. 

3.  Diueiein  is  an  ouster  of  the  freehold  in  the  common  and  vulgar 
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accoptationf  of  the  term ;  and  may  be  of  corporeaf  or  incorporeal  Rei^--' 
ditaments.  Disseisin,  as  to  corporeal  hereditaments,  is  where  a  person; 
who  has  no  right,  or  at  least  no  right  of  entry,  enters  upon  lands  and 
tenements,  and  ousts  the  owner  of  his  freehold,  by  turning  him  or  his' 
lesee  for  years  out  of  possession ;  see  Com.  Dig.  Seisin,  F.  2  Bac. 
Abr.  Disseisin  A. ;  as  to  incorporeal  hereditamcntsr,  it  is  a  disturbance 
of  the  owner  in  his  means  of  enjoying  them,  and  which  he  may  consider 
a  disseisin  of  not,  at  his  election.  The  ^remedies  for  disseisin  to' incor- 
poreal hereditaments  shall  be  considered  in  the  next  section.  Those  for' 
a  disseisin,  as  to  corporal  hereditaments,  are  by  entry  or  ejectn^ent.  A 
disseisee  may  also  maintain  trespass  against  the  disseisor,  if  he  were  iiy 
the  actual  occupation  of  the  premises  at  the  time  of  the  diBseisin. 

4.  DiscontinuoKce  is  the  alienation*  in  fee,  i«  tail,  or  for  the  life  of 
another,  of  an  estate  tail,  by  tenant  in  tail,  by  fine,  recovery',  feofiineiit^ 
or  by  release  or  confirmation  with  warmnty  descencKng  upon  the  issue, 
See  Com.  Dig.  Discontinuance.  2  Bac.  Abr.  Discontinuance.  Formerly 
the  issue  had  no  remedy  by  entry  or  ejectment,  nor  by  wiit  of  entry,, 
writ  of  assise,  or  writ  of  right ;  nor  indeed  had  they  any  remedy  what- 
ever, until  the  writ  o(  Forrnedon  (which  was  in  the  nature  of  a  writ  of 
right,)  was  given  to  tbem  by  the  stat.  De  Danis.  But  now  by  stat.  3  Sc 
4  W.  4,  c.  27.  8.  39,  *'  no  discontinuance  or  warranty  which  may  hap- 
pen or  be  made  after  tbe  91st  December  1888,  shall  toll  or  defeat  any 
right  of  entry  or  action  for  the  recovery  of  land.**  The  remedy,  there- 
fore, for  discontinuance  of  tenant  in  tail,  is  now  either  by  entry  or  eject- 
ment, in  the  same  manner  as  in  the  other  species  of  ouster  already  men- 
tioned. 

5.  Deforcement  is  such  a  detainer  of  the  freehold,  from  him  that  6atb 
the  right  of  property,  but  never  had  any  possession  under  that  right,  as 
does  not  amount  to  an  abatement,  intrusion,  disseisin,  or  discontinuance*. 
For  this  species  of  ouster  there  was  formerly  no  remedy  by  entry  or 
ejectment,  (excepting  in  one  or  two  cases,  which  shall  be  noticed  pre« 
sently),  but  the  party  was  driven  to  his  writ  of  entry  or  assise,  or  writ 
of  right,  or  writ  in  nature  of  a  writ  of  right ;  as  in  the  following  instan* 
ces.  1.  If  dower  were  not  assigned  to  the  widow  within  the  time  lim- 
ited by  law,  this  was  a  deforcement  of  dower,  for  which  she  might  have 
a  writ  of  **  Dower  unde  nihil  hehetT  which  is  a  writ  va  nature  of  a  writ 
of  right  'r  or,  if  part  of  her  dower  had  been  assigned,  and  she  were  de- 
forced of  part  only,  her  remedy  was  by  writ  of  WrU  t^  right  of  dower. 
And  these  are  the  only  legal  remedies  she  now  has^  fer  she  has  no  re- 
medy by  entry  or  ejectinent.  This  writ  of  dower,  liowever,  is  very  sel- 
dom brought  at  present ;  a  bill  in  equity  being  the  remedy  now  adopted 
ia  almost  aU  cases  d*  dower*    8.  If  a  husband  during  coverture  aHen  his 
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wife^t  estate,  this  is  a  deforcement,  (although  usually  termed  a  discoii* 
tiDQaQce,)  for  which,  after  her  husband^s  death,  the  widow  might  for- 
merly have  had  a  writ  of  entry  sur  a/isnctfion,  called  a  Cui  in  vita  or, 
where  the  wife  was  seized  in  fee,  and  died  before  the  husband,  her  heir 
might  have  had  a  similar  writ,  called  a  Sur  cui  in  vita  ;  or  she  or  her 
heir  might  recover  the  property  by  entry  or  ejectment,  by  st.  82  H.  6, 
c.  28.  And  the  remedies  by  entry  and  ejectment  are  the  only  ones  she 
now  has,  as  the  writs  of  entry  sur  ahenatianj  cui  in  vitOt  and  sur  cui 
mkt,  have  been  abolished  by  stat.  3  &  4  W.  4,^.  2T,  s.  36.  8.  If  a 
husband,  during  coverture,  aliened  his  wife's  estate,  and  she  were  after- 
wards divorced  from  him,  she  might  have  had  a  writ  of  entry  j«r  aBena^ 
tion  called  a  Cui  ante  divortinrk  against  ihe  alienee,  during  the  husband's 
life-time ;  or  her  heir  might  have  had  a  similar  writ,  caUed  a  Sur  cui 
ante  J&fsorUum;  or  after  the  husband's  death,  either  the  wife,  or  her  heir, 
might  recover  the  lands  by  entry  or  ejectment,  by  st.  82  H.  8,  c.  28; 
bat  *there  was  no  remedy  by  entry  or  ejectment  at  common  law,  .  And 
these  remedies  by  entry  and  ejectment  are  the  only  ones  she  and  her 
heir  now  have,,  the  writs  of  cui  anti  d&eprtium  and  eur  cui  anie  dinortium 
baring  been  abolished  by  stat.  8  &  4  W.  4,  c.  27,  s.  86.  4.  If  a  wo- 
man gave  lands  to  a  man  by  deed,  to  the  intent  that  he  should  marry 
her,  and  he  refused  to  do  so  when  thereunto  required,  but  continued  to 
hold  the  lands,  this  was  a  deforcement,  for  which  the  woman  had  a  re. 
medy  by  a  writ  of  entry  sur  inlrusianj  called  a  writ  of  entry  **  Causa 
Matrimonii  PrmlocuH***  This  writ,  however  has  been  abolished  by 
stat  3  &  4  W.  4,  c.  87,  s.  86 ;  but  there  is  no  doubt  that  the  woman 
in  such  a  case  may  have  a  remedy  by  entry  or  ejectment.  There  were 
several  other  species  of  deforcements  noticed  particularly  in  a  former 
edition  to  this  work,  for  which  di&rent  w^ts  of  entry,  and  writs  in  the 
nature  of  a  writ  of  right,  were  assigned  either  at  common  law  or  by 
statute,  namely,  the  writs  of  entry,  sur  aUsnotion,  called  ''  Bum  fidt 
infra  (Btatem^  "  Dum  fuit  Tian  compos  mentis^"  the  writ  '*  Ad  communeM 
Ibgem^  the  writ  of  entry  ^  In  casu  prowso!^  the  writ  of  entry  ^  In  con- 
simiK  casu^**  the  writ  of  "  Quod  ei  AsfwceaX^  the  writ  of  assise,  called 
a  •"  Nuper  Ofrnr,"  the  writ  of  right  ''  Dt  raUonabiK  parte,''  the  writ  of 
entry  sur  intrusion,  called  a  writ  *^  Ad  terminum-qui  praterUt,**  a  writ 
in  the  nature  of  a  writ  of  right,  called  a  writ  of  right  sur  disclaimer^  the 
writ  in  the  nature  of  a  writ  of  right,  called  a  writ  of  **  Cessaeit^  and 
the  writ  in  the  nature  of  a  writ  of  right,  called  a  writ  of  '*  EsckeaV' 
But  all  these  writs  are  now  abolished  by  stat.  8  dt  4  W.  4,  c.  27.  s.  36. 
Ouster  of  Chattels  real]  Ouster  of  chattels  real  is,  when  a  tenant  for 
term  of  years,  or  tenant  by  statute  or  elegit,  is  wrongfully  turned  out  of 
possession*    In  the  case  of  ouster  of  tenant  for  term  of  yearst  his  remedy 
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i9  either  by  action  of  trespass  to  recover  damages^  or  by  ejectmect  aad 
trespass  for  mesne  profits,  to  recover  the  possession  and  also  damages ; 
the  action  of  ejectment  is  always  adopted,  when  any  material  part  of 
the  term  is  unexpired,  and  the  plaintiff's  title  is  clear ;  the  action  of 
trespass  is  adopted,  when  the  plaintff's  title  is  doubtful,  or  where  the 
term  has  either  expired  since  the  ouster,  or  is  likely  to  expire  before  the 
action  is  determined. 

There  was  anciently  another  remedy,  namely  the  writ  of  **  Quare 
ejecU  infra  terminumy*  given  by  st.  Westm.  3,  c.  24,  to  a  termed  ousted, 
where  the  ejector  himself  is  not  in  possession  of  the  land  but  some  other 
person  who  claims  under  him  ;  but  this  writ  has  long  since  become  ob- 
solete and  useless,  and  is  now  abolished  by  the  3  &  4  W.  4,  c.  27,  s.  3d. 

If  tenant  by  statute  or  elegit  be  evicted,  his  i*emedy  is  by  entry  or 
ejectment ;  or  he  may  have  a  scire  facias  and  re*extent,  by  st.  32,  B. 
8,  c.  5.    See  1  Arch.  Pr.  C.  B.  262. 

TrespMsJ]  If  a  man  enter  upon  another's  ground,  or  into  his  bouse, 
&c.  without  a  lawful  authority,  and  do  some  damage  (however  incon- 
siderable,) to  his  real  property,  he  is  guilty  of  a  trespass  for  which  the 
tenant  in  possession  may  have  an  action  of  trespass  quare  clausum 
fregU  ;  and  the  reversioner  or  remainder-man  an  *action  on  the  case,  if 
the  trespass  be  an  injury  to  his  reversionary  interest,  such  as  the  cut- 
ting down  of  trees,  or  the  like.  So  if  a  man's  cattle  go  upon  another's 
lands,  and  there  tread  down  his  herbage,  or  spoil  his  corn  or  trees,  &c« 
the  tenant  of  the  land  may  either  distrain  the  cattle  damage  feasant^  or 
be  may  have  an  action  of  trespass  quare  clausum  /regit  against  the 
owner  of  tliem.  Trespass  will  also  lie  for  fishing  in  a  several  or  free 
fishery. 

NuisanceJ]  Where  an  injury  is  committed  to  a  man's  habitation  or 
lands,  by  the  act  of  another,  off  the  premises,  and  without  force,  (and 
which  is  termed  a  nuisancef  if  the  act  be  of  a  permanent  nature ;)  the 
tenant  in  possession,  and  also  the  leversioner  (if  the  nuisance  be  to  the 
damage  of  the  inheritance,)  may  have  an  action  on  the  case  against  the 
party  who  created  or  ^ho  continues  the  nuisance,  and  recover  damages 
for  the  injury  they  may  have  sustained  in  their  respective  interests  ia 
the  property  injured.  Thus,  if  a  man  build  a  house  upon  his  own  land, 
overhanging  the  house  of  his  neighbour,  whereby  the  rain  fall  upon  it ; 
5  Co.  101.  2  Rol.  140, 1.  50.  2  Leon,  98 ;  or  fix  a  spout  to  his  own 
house,  whence  the  rain  falls  into  the  yard  of  his  neighbour,  and  hurts 
the  foundation  of  his  buildings;  Fort,  212;  or  if  he  build  a  wall,  &e. 
upon  his  own  land,  so  as  to  stop  up  or  darken  the  ancient  lights  of  his 
neighbour's  house ;  R.  9  Co.  68  a.  2  Rol.  140, 1.  45 ;  or  if  he  erect  a 
Iime*kiln,  tallow  furnace,  or  any  other  offensive  thing,  so  near  his  neigh- 
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b#up6  bouse  as  to  hinder  him  of  the  enjoyment  of  it ;  Com.  Dig.  Action 
on  the  Case  for  a  Noisancet  A. ;  or  if  he  erect  a  smelting  house  for  leadt 
so  near  his  neighbour's  land,  that  the  vapour  and  smoke  kill  bis  corn 
and  grass,  and  damage  his  caitle;  1  Rol.  89,  I.  15;  or  if  he  stop  a 
\7ater-course,  whereby  his  neighbour's  land  is  overflowed :  2  Rol.  140, 
L  30 :  in  all  these  instances  he  is  guilty  of  a  nuisance ;  for  which  the 
injured  party  may  have  his  remedy  by  action  on  the  case. 

A  nuisance  may  also  be  committed  to  incorporeal  property,  as  to 
ways,  franchises,  dec.  for  which  the  remedy  is  also  by  action  on  the 
case.  As  if  a  man  have  a  right  of  way  over  another's  land,  and  the. 
tenant  of  the  land  plough  up  the  way ;  2  Rol.  140,  1.  7 ;  or  if  a  man 
erect  a  fair  or  maiicet  so  near  another's,  and  hold  it  on  the  same  day, 
whereby  the  other  is  deprived  of  the  profit  and  advantage  of  his  fran- 
ehise ;  2  Rol  140, 1.  10 ;  or  the  like. 

The  action  on  the  case  merely  gives  damages,  but  does  not  remove, 
the  nuisance.  It  may  have  the  efiect,  however,  of  compelling  the  de- 
fendant to  abate  the  nuisance,  as  the  injured  party  may  bring  successive 
actions  for  it,  as  long  as  the  defendant  continues  it,  and  recover  damages 
against  him  for  the  continuance,  as  well  as  for  the  original  erection  of 
it  Formerly,  if  the  tenant  in  possession  had  a  freehold  interest,  he 
might  have  had  an  assise  of  nuisance,  or  a  writ  of  QuodpermitUU  pros, 
lemere^  by  which  the  defendant  might  be  compelled  to  abate  the  nui- 
sance ;  but  these  remedies  have  been  long  obsolete,  and  are  now 
abolished  by  stat*  3  &  4  W.  4,  c.  27,  s.  36.  But  a  tenant,  even  for 
jrears,  may  justify  entering  upon  the  premises  where  the  nuisance  is 
erected,  and  abating  it,  provided  in  doing  so  *he  commit  no  breach  of 
the  peace,  and  cause  no  unnecessary  damage. 

•What  has  now  been  stated,  relates  to  private  nuisances  only*  As  to 
public  nuisances,  such  as  not  repairing  public  highways,  or  the  like,  no 
remedy  can  be  had  by  action  for  any  ordinary  damage  arising  from 
them ;  the  only  mode  of  proceeding  is  by  indictment.  Yet  where  an 
individual  receives  some  extraordinary  special  damage,  beyond  the  rest 
of  the  king's  subjects,  from  a  public  nuisance,  as  where  a  ditch  is  cut 
across  a  public  way,  and  a  man  in  the  night  time,  (although  using  ordi- 
nary  precaution,)  falls  into  it,  whereby  he  or  his  horse  or  carriage  suffers 
an  injury,  he  may  have  a  private  satisfaction  by  action  on  the  case,  for 
the  injury  he  has  thus  sustained,  notwithstanding  that  the  party  who  has 
made  the  ditch  be  also  indictable  for  the  public  nuisance. 

Waste.]  '  Waste  is  a  spoil  or  destruction  in  houses,  gardens,  trees, 
or  other  corporeal  hereditaments,  committed  or  permitted  by  tenant  for 
Kfe  or  years,  to  the  disherison  of  him  that  hath  the  remainder  or  rever- 
sion in  fee  simple  or  fee  Uil ;  as,  by  removing  wainscots,  floors,  dec. 

£11*3 


12  REMEDY  FOR  INJURIES 

cutting  dowD  timber,  converting  meadow  or  pasture  into  arable  land, 
digging  pits  or  mines  to  search  for  coal,  &c.,  and  the  like.  For  these, 
the  person  who  has  the  next  immediate  estate  of  inheritance,  as  remain, 
der^man  or  reversioner,  may,  if  the  waste  be  such  as  to  be  injurious  to 
the  inheritance,  have  his  remedy  by  action  on  the  case.  Formerly,  also, 
be  might  have  a  writ  of  waste,  to  recover  the  land  wasted,  and  also 
treble  damages ;  but  the  writ  of  waste  is  now  abolished  by  stat.  3  &  4 
W.  4,  c.  27,  s;  3d.  There  was  also  an  ancient  writ,  called  a  writ  of 
Bstrepemenif  which  the  demandant  in  a  real  action  or  in  a  writ  of  waste, 
might  have  had  at  any  time  pendente  placito,  and  before  judgment  exe- 
cuted, to  prevent  the  tenant  from  committing  waste  i  which,  however, 
has  long  since  been  superseded  in  practice  by  the  present  mode  of  ap. 
plying  to  a  Court  of  Equity  for  an  injunction  to  stay  waste. 

A  rector  may  also  have  an  action  on  the  case  against  the  executors 
or  administrators  of  the  former  rector,  for  dilapidations. 

Also,  if  a  commoner  have  a  right  of  common  in  the  place  wasted ;  as 
if  a  man  have  a  right  of  common  of  estovers  rn  a  wood,  and  the  tenant 
destroy  the  wood,  the  commoner  may  have  his  remedy  by  action  on  the 
case  against  the  tenant. 

SiscT.  11. 
Remedy  for  Injuries  to  Real  Property  incorporateaL 

Advowson^  4^.]  If  a  stranger,  who  hath  no  right,  present  to  a  church, 
and  have  his.  clerk  admitted  and  instituted,  the  real  patron  may  recover 
the  seisin  of  the  advowson  by  writ  of  Quare  impedit;  and  if  the  Quotb 
impedU  be  brought  within  six  months  after  avoidance,  also  the  presen- 
tation by  the  opposite  party  shall  be  thereby  avoided.  Formeriy,  the 
patron  might  also  have  had  assise  of  darrein  presentment,  or  if  the  real 
patron  were  tenant  in  fee-simple,  he  *might  have  a  writ  of  right  of  ad- 
vowson, which  was  a  final  and  conclusive  remedy.  But  the  assise  of 
darrein  presentment,  and  the  writ  of  right  of  advowson,  have  been 
abolished  by  stat.  3  &  4  W.  4,  c.  27,  s.  36,  and  the  quare  impedU  is  now 
the  only  remedy. 

Formerly,  if  the  bishop  refused  to  admit  and  institute  the  clerk  pre- 
sented, the  patron,  after  suing  out  his  Quare  impedUy  might,  if  no  other 
clerk  had  been  then  admitted,  sue  out  a  writ  of  Ne  admitias^  forbidding 
the  bishop  to  admit  any  clerk  whatsoever  until  the  Quare  impedit  should 
be  determined;  and  if  he  afterwards,  notwithstanding  this  writ,  admit- 
ted a  clerk,  the  plaintiff,  if  he  recovered  in  the  Quare  impedit^  might 
have  a  special  action  against  the  bishop,  called  a  Quare  incumbravit^  to 
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recover  the  presentation,  and  also  a  compensation  in  damages.  But 
these  writs  of  Ne  admiUas^  and  Quart  incumbravUj  seem  to  be  abolished 
by  the  general  words  of  stat.  8  &  4  W.  4,  c.  27,  s.  86.  So,  \l  after 
judgment  for  plaintiff  in  a  Quart  vmptdU%  and  a  writ  ad  admUtendum 
ckricttm  to  the  bishop,  the  latter  did  not  admit  and  institute  the  [dain- 
tifl's  clerk,  the  plaintiff  might  have  had  a  writ  of  Quare  non  adndnt 
against  the  bishop,  and  recover  ample  damages ;  and  this  writ  might 
possibly  be  had  now ;  but  the  ordinary  action  on  the  case  is  a  much 
simpler  and  better  remedy. 

As  to  his  glebe,  &c.  the  clerk,  when  instituted^  has  the  same  remedies 
for  ouster,  trespass,  nuisance,  &c*  as  other  owners  of  corporeal  property 
in  ordinary  cases. 

If  a  man  be  disturbed  in,  his  possession  of  a  pew  in  a  church,  he  may 
have  an  action  on  the  case  for  the  disturbance ;  and  twenty  years  un» 
disputed  and  uninterrupted  possession  will  be  deemed  sufficient  evidence 
of  a  title  to  it  by  grantor  otherwise,  unless  the  presumption  be  rebutted 
by  other  evidence  to  the  contrary. 

Tif^es.]  As  to  prsedial  tithes,  {viz.  of  corn,  hay,  or  the  like.)  if  the 
tenant  of  the  land  carry  away  such  corn,  &c.  before  he  has  justly  di* 
vided  or  set  forth  the  tithe  thereof,  or  otherwise  agreed  with  the  parson, 
vicar,  or  other  owner  or  farmer  of  the  same,  such  parson,  d&c.  may  have 
an  action  of  debt  against  him,  upon  st.  2  &  3  Ed.  6,  c.  18,  and  recover 
treble  the  value  of  the  tithes.  Or  if  they  be  set  out,  and  a  stranger  take 
them  away,  the  parson  may  have  his  remedy  by  action  of  trespass  ;  50 
Ed.  8,  20  b. ;  and  on  the  other  hand,  if  not  taken  away  by  the  parson 
within  a  reasonable  time  after  notice  of  there  being  set  out,  if  the  tenant 
thereby  sustain  any  damage,  he  may  have  an  action  on  the  case  against 
the  parson,  and  recover  damages. 

By  St.  7  &  8  W.  3,  c.  6,  53  Geo.  8,  c.  127,  s.  4,  and  7  Geo.  4,  c,  15, 
all  tithes  under  10/.  may  be  recovered  by  summary  application  to  a  jus- 
tice  of  the  peace ;  and  the  same  by  7  &  8  W.  3,  c.  34,  and  53  Geo.  8, 
c  127.  s.  6,  as  to  tithes  under  50/.  due  from  Quakers.  And  lastly,  by 
St  32  H.  8,  c.  7,  persons  having  an  estate  of  inheritance,  freehold,  term 
or  interest,  in  tithes,  shall  have  the  same  remedy  in  the  temporal  courts 
for  the  recovery  thereof,  if  disseised  or  otherwise  put  or  kept  out  of 
possession,  as  they  may  for  lands  or  other  hereditaments.  An  ejectment, 
therefore  will  lie  for  tithes,  although  for  no  other  incorporeal  heredita- 
ment ;  so  an  action  of  assumpsit,  where  there  is  an  agreement  for  a  cer- 
tain sum  in  lieu  of  tithes  ;  so  *an  assise,  writ  of  right,  qiiodei  d^forceat^ 
&c.  A  very  usual  remedy,  however,  where  any  dispute  arises,  is  by 
bill  in  the  Exchequer  against  the  parishioner,  for  the  subtraction,  and  for 
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a  discovery :  whereupon  the  Court  will  decree  the  single  value  with 
costs,  and  payment  infuturo.    See  Com.  Dig.  Dismes,  M.  13,  &c. 

CcmmoTis.']  First,  as  to  common  of  pasture :  if  a  stranger,  who 
hath  no  right,  put  his  cattle  upon  the  common,  the  lord  may  distrain 
them  damage  feasant,  or  may  have  his  remedy  by  action  of  trespass : 
and  the  commoner  may  distrain  them  damage  feasant,  or  have  bis 
remedy  by^  action  on  the  case* 

If  a  commoner  surcharge  the  common,  the  lord  may  distrain  the  ex- 
tra beasts,  or  may  have  his  remedy  by  action  of  trespass ;  and  the  other 
commoners  may  have  their  nemedy,  by  action  on  the  case.  Either  lord 
or  commoners  also  may  have  a  writ  of  admeasurement  of  pinsture 
against  a  commoner  who  has  surcharged  the  common  ;  and  if,  after  the 
extent  of  his  right  of  common  has  been  ascertained  under  this  writ,  he 
again  surcharge  the  common,  a  writ  de  secunda  superoneraHone  lies 
against  him,  whereby  the  plaintiff  shall  recover  his  damages,  and  the 
extra  cattle  shall  be  forfeited  to  the  crown.  These  writs,  however, 
are  wholly  obsolete  in  practice. 

If  the  lord  encloses  the  common,  or  part  of  it,  without  leaving  suffi- 
cient for  the  commoners,  or  if  be  plough  it  up,  or  erect  a  rabbit  warren 
in  it,  or  the  like,  whereby  the  commoner  is  disturbed  in  the  enjoyment 
of  the  common,  the  commoner  may  have  his  remedy  by  action  on  the 
case  against  the  lord.  Formerly,  he  might  have  an  assise  of  riovel  dU» 
seisin,  or  a  writ  of  quod  psrmiUat  prostemere ;  but  these  remedies  were 
never  recently  resorted  to  in  practice,  and  are  now  abolished  by  stat.  8 
&  4  W.  4,  c.  27,  s.  36. 

As  to  common  of  piscary,  turbary,  estovers,  &c.  if  any  person,  hav* 
inga  right  to  such  common,  be  disturbed  in  his  enjoyment  of  it,  the  gen- 
eral lemedy  is  by  action  on  the  case. 

WaysJ]  If  a  man  have  a  right  of  way  over  another's  land,  and  be 
disturbed  in  the  enjoyment  of  it,  either  by  the  tenant  of  the  land,  (as  by 
inclosing  it,  ploughing  across  it,  or  otherwise  obstructing  it,)  or  by  a 
stranger,  the  general  remedy  is  by  action  on  the  case  against  the  person 
who  has  caused  the  obstruction.  Formerly,  if  the  injured  party  were 
seised  in  fee,  he  might  have  a  writ  of  quare  obstruxit^  which  was  of  the 
nature  of  a  writ  of  right ;  but  it  has  long  been  obsolete,  and  is  now 
abolished  by  stat.  3  &  4  W.  4,  c.  27.  s.  36. 

Offices.']  If  a  man  be  disturbed  in  his  enjoyment  of  the  profits  of  an 
office,  or  in  his  execution  of  the  duties  of  it,  he  may  have  his  remedy 
by  action  on  the  case.  Formerly,  if  he  had  a  freehold  in  his  office, 
and  another  intruded  into  it,  and  disturbed  him  in  the  enjoyment  of  it, 
he  might  have  had  an  assise  for  the  disseisin ;  but  this  was  never  adopt- 
ed in  modern  times,  and  is  abolished   by  stat.  3  &  4  W.  4,  c.  27,  s 
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96.  A  very  general  mode  of  trying  the  title  to  an  office,  however, 
where  fees  are  received,  is  by  an  action  of  assumpsit  for  the  amount  of 
the  fees  received,  as  for  so  much  money  had  and  received  to  the  plain- 
tiffs use. 

*DigniUe».']  If  there  be  a  dispute  whether  a  man  be  a  peer  of  the 
realm,  generally,  it  shall  be  tried  by  the  record  of  parliament ;  Co.  L. 
16  b.  7  Co.  15,  Calvin.  9  Co.  31  a.  49  a.  19  Ass.  pL  24 ;  but  where 
he  claims  by  descent,  though  he  ought  to  produce  the  patent  of  crea- 
tion,  it  shall  be  tried  by  the  country.  Skin.  520.  If  any  person,  how- 
ever, become  heir  to  a  barony  in  fee,  and  be  not  summoned  to  parlia- 
ment, he  may  .  sue  to  the  king  by  a  petition  of  right ;  R.  Skin.  482. 
Com.  Dig.  Dignity,  D. ;  and  the  matter  will  thereupon  be  determined 
in  the  bouse  of  peers. 

Franchisei.']  If  a,  man  have  the  franchise  of  holding  a  court  Ieet« 
and  another  person,  by  distress,  menaces,  or  persuasions,  prevail  upon 
the  suitors  not  to  attend  his  court,  or  of  keeping  a  fair  or  market,  and 
another  obstruct  the  passage  to  it,  or  hold  another  market,  6lc.  on  the 
same  day,  in  the  immediate  neighbourhood  of  it ;  or  of  free  warren, 
and  another  bunt  in  it  i  or  of  taking  toll,  and  another  refuse  to  pay  it ; 
or  of  seizing  waifs  or  estrays,  and  another  hinder  him  from  seizing  them 
whereby  they  escape  out  of  the  liberty ;  or,  in  short,  if  he  have  any 
other  species  of  franchise,  and  be  disturbed  or  incommoded  i«  the  law- 
ful exercise  thereof:  he  may  have  his  remedy  by  action  on  the  case ; 
or,  in  case  of  toll,  he  may  distrain  for  it,  if  he  please.     3  Bl.  Cora*  236. 

Annuities^]  Annuities,  in  the*  legal  acceptation  of  the  term,  charge 
the  person  only,  and  not  the  land,  and  the  ancient  remedy  was  by  writ 
of  annuity  ;  if  they  charge  the  land,  they  are  called  rent  charges,  and 
the  grantee  of  such  a  rent  charge  had  an  option  to  distrain  for  arrears, 
or  to  bring  his  action  of  annuity,  unless  the  person  of  the  grantor  were 
expressly  discharged  by  the  grant.  But  at  present  the  remedy  for  ar- 
rears of  an  annuity  is  by  action  of  debt  or  covenant,  and  for  arrears 
of  a  rent  charge,  also  by  action  of  debt  or  covenant,  or  by  distress. 
See  the  Fourth  Section  of  this  Chapter. 

Rent  Service^  4^.]  For  rent  service  or  ren|  charge,  the  party  might 
have  his  remedy  by  distress,  at  common  law ;  and  that  remedy  is  now 
extended  to  rents,  termed  rents  seek,  which  are  the  same  as  rent  charge, 
excepting  that  ne  power  of  distress  is  reserved  in  the  deed  creating 
them.  The  remedy  by  distress  may  be  had  by  the  lessor  against  the 
lessee,  by  the  grantee  against  the  grantor,  or  by  or  against  their  res* 
pective  assignees. 

Next  as  to  the  remedy  by  action  t  for  a  rent  charge,  we  have  seen 
that  the  grantee  may  have  a  writ  of  annuity ;  or,  which  is  most  usual, 
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aa  action  of  debt  or  covenant ;  or  if  a  power  of  entry  be  given  to  him 
in  the  deed  creating  the  rent  charge,  he  may  have  an  action  of  ejectment. 

For  rent  service,  if  the  letting  were  without  deed,  the  remedy  is  by 
action  of  debt,  or  of  debt  or  assumpsit  for  use  and  occupatian,  whether 
by  the  lessor  against  the  lessee,  or  by  or  against  their  respective  as- 
signees. But  if  the  letting  were  by  deed,  the  remedy  is  by  debt  or 
covenant ;  or,  if  the  lease  cantain  a  clause  of  reentry  for  non-payment 
of  rent,  the  lessor  or  his  assignee  may  proceed  to  obtain  possession  of 
the  premises  by  ejectment.  So,  the  assignee  of  the  *re version  may 
have  debt  or  covenant  against  the  lessee.  If  the  lessee  have  assigned 
his  interest  in  the  term,  the  lessor  may  have  debt  or  covenant  against 
the  assignee ;  so  may  the  assignee  of  the  reversion.  Or  the  lessor, 
instead  of  bringing  his  action  against  the  assignee,  may  have  debt 
against  the  lessee  or  his  executor,  if  he  have  not  accepted  the  assignee 
as  his  tenant ;  or  covenant,  whether  he  have  accepted  him  as  tenant  or 
not,  if  there  be  an  express  covenant  for  payment  of  rent  in  the  lease. 

There  were  formerly  several  ancient  remedies  for  rent  service,  which 
are  now  however  abolished  by  stat  3  &  4  W.  4,  c.  27,  s.  36, 
such  as  the  assise  de  mart  dPancestor^  and  of  novel  disseisin,  which  lay 
of  rents  as  well  as  of  lands ;  the  writ  de  consuetvdinibus  et  servUiiSf  for  a 
specific  payment  or  performance  of  the  rent  or  services ;  the  writ  of 
cessaviif  to  recover  the  land,  if  the  tenant  ceased  to  perform  the  serti- 
ces  for  two  years  together.  On  the  other  hand,  the  tenant  was  enti- 
tled to  a  writ  of  ne  injuste  vexes^  if  the  lord  distrained  for  greater 
services  than  were  due ;  instead  of  which  the  tenant  may  now  have 
hia  remedy  by  action  on  the  case ;  and  the  tenant  was  also  entitled  to 
the  writ  of  mesne,  if  the  mesne  lord  allowed  his  tenant  to  be  distrained 
juipon  by  the  lord  paramoan^ ;  for  which  is  also  at  present  substitated 
the  action  on  the  case. 

For  fealty  and  suit  in  court,  thd  only  remedy  is  by  distress,  which  may 
be  repeated  from  time  to  time,  until  the  tenant  swear  fealty  or  do  suit. 

For  Heriot  custom,  the  lord  may  seise  the  best  beast  or  other  heriot, 
Bro.  Heriot,  pi.  2,  3,  but  it  seems  he  cannot  distrain,  Keilw.  32.  Bendl. 
30,  pi.  47.  D.  and  St.  2,  c.  9.  For  Herfot  service,  the  lord  may 
either  seize  or  distrain;    Plowd.  06.  Cro.  El.  589. 

For  other  services  by  custom  and  prescription,  such  as  suit  to  an 
ancient  mill,  to  an  ancient  public  oven,  malt-kiln,  or  the  like,  the 
ancient  remedy  was  by  writ  de  secta  ad  mokndinum^  secta  ad  fwmunij 
seeta  ad  torralet  and  the  like,  to  compel  a  specific  performance  ;  but  the 
remedy  at  present  uniformly  adopted  is,  the  action  on  the  casQ  for  dam- 
ages^ the  writs  above-mentioned  being  abolished  by  stat.  3  dc  4  W;  4, 

p.  27,  SI  36. 
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Skct.  IIL 

Rsmedy  far  Injuries  to  Personal  Property  in  Po8stsslon4 

Amotion.^  If  personal  chattels  be  wrongfully  taken  from  a  man, 
who  hath  either  an  absolute  or  special  property  in  them,  he  may 
either  replevy  them,  and  then  proceed  in  his  action  of  replevin  for 
damages ;  or  he  may  have  an  action  of  trespass,  or  troverr  for  dam- 
ages \  or  he  may  have  an  action  of  detinue^  for  the  goods  or  their 
valoe^  and  damages;  If  hin  right  of  property  in  the  goods  be  doubt- 
ful, he  should  not  adopt  replevin ;  if  there  be  a  doubt  as  to  the  joinder 
of  parties,  he  should  not  adopt  detinue* 

If  a  man  distrain  the  goods  or  chattels  of  another,  and  they  be  res- 
cued as  he  is  carrying  them  to  the  pound  ;  or  if,  after  they  are  im- 
pounded, the  pound  be  broken  and  the  goods,  dec.  taken  away  s  *hi8 
remedy  is  by  action  on  the  ease  against  the  rescuers  or  persons  who 
have  broken  the  pound  ^  or  he  may  have  a  writ  of  rsscous^  or  writ  De 
parco  fractOt  both  of  which,  however,  are  obsolete  in  practice* 

Unjust  (ktainer,']  A  detention  of  goods  may  be  unlawful,  although 
the  original  taking  were  lawful :  as  where  goods  are  distrained  for 
rent,  and  the  r^nt  afterwards  paid ;  or  where  goods  are  pledged  with  a 
bailee,  and  the  money  borrowed  and  interest  afterwards  paid ;  or  where 
goods  are  delivered  to  a  bailee  for  safe  keeping,  &c«  and  he  afterwards 
refuse  to  restore  them.  For  this  injury,  the  usual  remedy  is  by  action 
of  trover ;  or  the  owner  may  have  detinue,  or,  it  seems,  replevin  (F. 
N.  B.  69  6.},  at  his  option. 

Injuries  to  property  in  possession  without  anMion*"]  For  all  other 
injuries  to  personal  property  in  possession,  where  they  are  not  taken 
from  the  owner,  the  remedy  is  by  action  of  trespass,  or  action  on  the 
case.  Where  the  act  complained  of  is  in  itself  immediately  injurious 
to  the  property,  and  therefore  necessarily  accompanied  with  some  de- 
gree of  force,  as  hunting  a  man's  deer,  chasing  his  sheep,  shooting  his 
dog,  breaking  his  furniture,  or  the  like,  the  remedy  is  by  action  of 
trespass ;  and  tbis»  whether  the  act  were  designed  and  intentiooal«  or 
not  But  where  the  injury  is  merely  consequential,  and  not  the  direct 
und  immediate  effect  of  the  act ;  as  if  a  man  place  a  log  of  wood  in  a 
common  highway,  and  the  carriage  of  a  another  be  upset  and  injured 
by  passing  over  it  or  running  agaiust  it ;  or  if  the  injury  arise  from  a 
nonfeazance :  the  remedy  is  by  action  on  the  case;  And  even  in  cases 
where  the  injury  is  immediate  and  trespass  would  lie,  yet  if  the  injury 
have  arisen  from  the  carelessness,  negligence,  or  ignorance  of  the  de- 
fendant, the  plaintiff  may  adopt  either  trespass,  or  case,  at  his  option* 
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Id  order  to  maiotaio  trespass,  however  it  is  necessary  that  the  plaiiK 
tiff  should  have  been  in  the  actaal»  or  at  least  the  constructive,  posses- 
sion of  the  chattel,  at  the  time  it  was  injured.  Therefore,  if  a  man 
lend  his  horse  to  another  on  hire,  and  a  third  person  injure  the  horse 
by  running  his  carriage  against  it,  the  man  only  who  hired  it  can  main- 
tain trespass ;  the  remedy  for  the  other  is  by  action  on  the  case.  But 
if  the  owner  in  that  case  bad  lent  his  horse  gratuitously,  his  remedy 
then  would  be  trespass,  and  not  case ;  for,  by  construction  of  law,  the 
possession  remained  in  him,  in  the  same  manner  as  if  his  servant  were 
riding  the  horse  at  the  time  of  the  accident. 

Sbct.  IV. 
Remedy  for  Breach  of  Contract. 

9 

Express  coniraetsJ]  If  the  contract  be  to  pay  money  the  remedy 
for  a  breach  of  it  is  by  action  of  debt,  if  the  contract  be  by  bond  ;  or 
by  debt  or  covenant,  if  the  contract  be  by  any  other  deed ;  or  by  debt 
or  assumpsit,  if  the  contract  be  not  under  seal.  But  if  the  contract  be 
not  for  the  payment  of  money,  but  for  the  performance  of  some  other 
specific  act,  the  remedy  for  a  breach  o!  it  is — by  ^action  of  covenant,  if 
the  contract  be  under  seal ;  or  by  assumpsit,  if  the  contract  be  not 
under  seal. 

It  may  be  necessary  to  mention,  as  to  bills  of  exchange  and  promis- 
sory notes,  the  remedy  by  the  payee  against  the  drawer  may  be  by 
action  of  debt  or  assumpsit  at  his  election ;  but  by  the  payee  or  indor- 
see against  the  acceptor,  or  by  indorsee  against  the  drawer,  or  by  in- 
dorsee against  indorser,  the  remedy  is  by  assumpsit  only. 

Incited  contracts.']  Contracts  implied  by  law,  are  such  as  reason 
and  justice  dictate  and  which  therefore  the  law  presumes  that  every 
man  has  contracted  to  perform ;  and  upon  this  presumption  makes  him 
answerable  to  such  persons  as  suffer  by  his  non.performance. 

Thus  the  word  *'  demise**  in  a  lease,  is  equivalent  to  a  covenant  for 
quiet  enjoyment,  and  if  the  lessee  be  ousted,  he  may  have  his  remedy 
against  the  lessor  by  action  of  covenant.  1  Rol.  519.  F.  R.  4  Co.  80  b. 
Dy.  257  a.  R.  2  Leon.  104.  Cro.  SI.  674.  R.  2  Cro.  73 ;  so  if  a 
man  demise  or  assign  by  the  word  **Concessi  f  so  if  he  demise  **  red* 
dsndcT  rent,  covenant  lies  for  non-payment  of  the  rent,  upon  the  word 
reddendo.  1  Rol.  419. 1.  25.  1  Sid.  260,  447.  And  see  other  cases  to 
the  Uke  efectt  Com.  Dig.  Covenant,  A.  4.  post,  bk.  4.  ch.  6. 

If  a  man  deliver  goods  to  another  by  his  order,  without  expressly 
agreeing  for  the  price,  the  law  implies  that  it  was  agreed  upon  be- 
tween them,  that  the  real  value  of  the  goods  should  be  paid ;  and  the 
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lelier  may  have  his  remedy  for  this  value  by  action  of  assumpsit  or 
debt  on  a  quantum  valebant.  So  if  I  employ  a  man  to  do  work  for  me^ 
without  fixing  upon  the  amount  of  his  wages,  the  law  implies  an  agree- 
ment upon  my  part  to  pay  him  a  fair  compensation  for  his  labour ;  and 
he  may  recover  it  for  me,  in  an  action  of  assumpsit  or  debt^oo  a  ^tmn- 
turn  meruit.  If  I  lend  money  to  another,  or  lay  out  or  expend  money 
00  his  account  and  at  bis  request,  the  law  presumes  an  agreement  upon 
Us  part  to  repay  it  to  me,  and  I  may  have  an  action  of  assumpsit  or 
debt  against  him  for-  the  amount  of  it.  So  if  a  man  receive  money 
which  belongs  to  me,  or  which  in  equity  and  justioe  he  should  not  re- 
tain,  and  which  ought  to  be  paid  to  me,  I  may  maintain  assumpsit  or 
debt  against  him  for  the  amount  of  it,  as  for  so  much  money  had  and 
received  by  him  to  my  use.  And  lastly,  if  upon  an  account  being 
staled  between  two  persons,  a  balance  appear  to  be  due  from  one  to 
the  other,  the  law  implies  an  agreement  to  pay  the  amount  of  such 
balance,  and  an  action  of  assumpsit  or  debt  may  be  maintained  for  it. 

If  an  act  of  patliameat  inflict  a  certain  penalty  for  a  particular  act, 
so  action  of  debt  will  lie  for  the  penalty,  if  no  other  remedy  bespeci* 
fed  ia  the  statute :  fbr  the  law  implies  that  by  the  fundamental  con- 
tract of  society,  the  offending  party  is  bound  and  hath  virtually  agreed 
to  obey  the  directions  of  the  legislature,  and  pay  the  forfeiture  incurred 
to  such  persons  as  the  law  requires.  But  where  a  statute  prohibits  an 
act  injurious  to  an  individual,  and  does  not  assign  any  certain  penalty 
for  it,  the  remedy  for  the  party  grieved  is  by  action  on  the  case. 

When  a  judgment  is  given  for  damages,  or  debt  and  damages,  or 
costs,  the  law  also  implies  a  contract  by  the  party  to  pay  the  amount 
*of  them ;  and  the  judgment  is  therefore  considered  a  debt,  for  which 
the  other  party  may  have  his  remedy  by  action  of  debt.  Upon  judg- 
ments for  the  plaintiff,  this  is  not  at  all  times  an  advisable  proceeding ; 
for  he  is  not  entitled  to  costs  in  such  an  action,  unless  the  court  shall 
otherwise  order.  43  6.  3,  c  46,  s.  4.  2  Arch.  Pr.  C.  B.  291.  But 
as  this  statute  does  not  extend  to  actions  on  judgments  for  a  defendant, 
a  defendant  may  adopt  this  remedy  by  action  of  debt  on  his  judgment, 
if  he  think  it  more  advisable  Chan  a  scire  facias.  For  the  amount  of  a 
foreign  judgment,  the  remedy  is  by  action  of  assumpsit  or  debt ;  but 
upon  an  Irish  or  Scotch  judgment,  the  remedy  is  by  action  of  debt  only. 

For  the  same  reason,  debt  lies  for  an  amercement  set  in  a  court 
laet  or  court  baron ;  also,  for  jforfeitures  imposed  by  the  bye-laws  and 
private  ordinances  of  a  corporation. 

And  lastly,  if  a  man  undertake  an  office,  employment,  trust  or  duty, 
he  thereby,  in  contemplation  of  law,  impliedly  contracts  with  those 
who  employ  him,  to  perform  that  with  which  he  is  entrusted,  with 
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integdlyt  diligenoe  aod  skill ;  and  if  he  fail  to  do  so,  it  is  a  breach 
of  contract,  for  which  the  party  may  have  his  remedy  by  action  on 
the  case,  or  in  most  cases  by  action  of  assumpsit*  Thus  if  a  public 
officer  be  guilty  of  neglect  of  duty,  or  a  palpable  breach  of  it  either 
of  aoBfeaaaace  or  misfeazaoce ;  as  if  a  sheriff  do  not  execute  a 
writ,  or  wilfully  make  a  false  return  to  it :  the  person  thereby  injured 
may  have  bis  remedy  by  action  on  the  case.  So  if  a  ga<^er  suffer  a 
prisoner  in  his  custody  to  escape,  the  party  at  whose  suit  he  was  in 
custody  may  have  his  remedy  by  action  on  the  case,  if  the  prisoner 
were  in  custody  upon  mesne  process ;  or  by  debt  or  case,  if  he  were 
in  custody  in  execution.  So  if  through  any  gross  and  culpable  neg* 
ligence  of  an  attorney  his  client  be  damnified,  the  client  may  have  his 
remedy  by  action  of  assumpsit  or  action  on  the  case*  So  if  a  com- 
mon innkeeper  allow  the  goods  of  his  guest  to  be  stolen ;  or  a  common 
carrier  or  barge-master  lose  or  injure  goods  given  to  him  to  carry ;  or 
a  farrier  lame  a  horse  in  the  shoeing  of  him ;  or  a  tailor  or  other 
workman  do  not  execute  his  customers'  work  in  a  workmanlike  man- 
jier ;  or  a  person,  to  whom  goods  are  bailed^  do  not  take  the  same  care 
of  them  that  he  woyld  if  they  were  his  own  property  ;  or  a  public 
innkeeper  refuse  to  receive  a  guest ;  or  the  owner  of  a  public  convey«< 
ance  refuse  to  receive  a  passenger :  {{lese  are  breaches  of  implied 
contract  above  mentioned,  for  which  the  party  thereby  damnified  may 
have  his  remedy  by  action  of  assumpsit  or  action  on  the  case.  So 
upon  a  sale  of  goods,  there  is  an  implied  undertaking  that  the  seller 
has  a  good  title  to  them,  and  may^  lawfully  make  sale  of  them ;  and 
if  this  turn  out  not  to  be  the  case  the  purchaser  may  have  his  remedy 
by  assumpsit  or  case.  Upon  a  sale  of  provisions  also,  it  is  always 
implied  that  they  are  wholesome  ;  and  if  they  be  not,  the  buyer  may 
have  his  remedy  by  action  on  the  case.  But  in  all  other  cases  of 
sales,  the  warranty  as  to  the  quality  of  the  goods  must  be  expressed 
and  to  such  express  warranty,  as  where  a  horse  is  warranted  sound  • 
or  the  like,  the  law  annexes. a  tacit  contract,  that  if  it  be  otherwise 
than  warranted,  the  vendor  shall  make  compensation  to  the  buyer,  and 
the  latter  may  thereupon  have  his  remedy  by  assumpsit  or  action  on  the 
4^se.  If  a  man  however,  *sell  me  goods  which  he  knows  to  be  un- 
sound, and  have  used  any  art  to  disguise  them  ;  or  if  they  be  difierent 
in  any  respect  from  what  he  represents  them  to  be ;  or  if  a  man 
cheat  me  with  false  cards  or  dice,  or  by  false  weights  or  measures  ;  or 
if  I  be  injured  in  any  other  respect  by  the  falsity  or  deceit  of  another 
I  may  have  my  remedy  by  action  on  the  case  ;  for  the  law  always 
implies  a  contract  that  every  transaction  is  fair  and  honest.  10  Co. 
Mj  BBl.  Com«  164. 
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Sbct.  V. 


Bawigfwr  Injuries  io  the  Persmt,  4^.  of  4m  IndiddunL 


To  Hi  Person,^  For  batterjTt  wounding  or  mayhem,  <ir  for  an  at- 
tempt  to  comMHt  anf  of  these  (which  in  law  is  termed  an  assault,)  the 
injured  party  may  have  his  vemedy  in  damages,  t>y  action  of  trespass. 
Even  for  a  threat  or  Menace  to  comnnit  any  of  these  injuries,  Reg.  104 
h.  2  Rol.  545  I.  25,  4I«  or  to  puU  a  man's  house  down,  Reg.  108,  or  the 
like,  if  any  injury  arise  to  the  jpurty  from  such  threat  or  menace,  the 
jremedy,  it  seems,  is  also  by  action  of  trespass.  Com.  Dig.  Battery,  D. 
For  fabe  imprisonment,  that  48,  fc^  every  confinement  or  detention 
of  a  man,  against  his  will,  without  sufficient  authority,  the  party  so 
imprisoned  may  have  his  remedy  in  <lamages  by  action  of  trespass. 

To  his  heaUhJ]  If  a  man's  heaUl)  be  injured,  by  the  exercise  of  a 
noisome  trade  which  infects  the  -air  in  his  neighbourhood,  or  by  selling 
bimbad  provisions >or  wine,  he  may  have  his  remedy  by  action  on  the 
case*  Or  if  he  receive  any  injury  from  the  neglect  or  unskilful  man- 
agement of  his  pby«ician,  surgeon  or  apothecary,  he  may  have  assump- 
-sit  or  ease,  at  bis  option. 

To  his  repukUian*}  For  slanderous  words,  or  for  libels  if  published ; 
<x  for  words  or  writing,  not  ainounting  to  slander  or  libel,  if  a  special 
clamage  be  occasioned  to  the  party  by  them:  the  party  injured  may 
tiave  his  remedy  in  damages,  by  action  on  the  case. 

Also,  for  preferring  41  maticious  indictment  or  prosecution  against  a 
nsan,  he  may  iiave  hie  remedy  by  action  oh  the  case  ;  or  by  action  of 
conspiracy,  which  .however  is  aow  obsolete. 

To  kisjfamify.}  for  criminal  conversation  with  a  man's  wife,  he  may 
have  his  remedy  by  Jiction  of  trespass,  or  action  on  the  case.  So,  for 
taking  away  a  roaif s  wife,  although  not  by  force,  he  may  have  his  re- 
medy  in  damoges  by  action  of  trespass ;  or  for  persuading  or  enticing 
her  to  live  separaie  from  him,  without  a  sufficient  cause,  he  may  have 
an  action  •on  the  case.  So,  fur  an  assault  and  battery,  &c.  of  a  man's 
wife,  he  may  have  an  action  of  trespass. 

For  debauching  a  man's  daughter,  he  may  have  his  remedy  iA  dama- 
ges, by  action  on  the -case. 

For  enticing  a  man's  hired  servant  to  leave  his  service  ;  or  for  *hiring 
him  or  receiving  bim  as  a  servant,  knowing  him  at  the  same  time  to  be 
the  servant  of  another :  the  master  so  injured  may  have  his  remedy  by 
action  on  the  case.  So,  for  a  battery  or  false  imprisonment  of  a  ser- 
#juitr  bis  maaler^ay  recover  damages  in  an  action  of  trespass. 


21  THE  TIME  UMITI£D  BT  LAW 

^I  have  now  pointed  out  shortly  the  various  remedies  by  action,  which 
-our  laws  afibrd  for  injuries  to  a  man's  property  or  person ;  they  will  be 
found,  howisver,  treated  of  at  large  in  the  second  and  subsequent  books 
of  the  present  work.  Great  care  most  be  taken  in  adopting  the  proper 
form  of  action :  for  if  a  wrong  form  be  adopted,  the  plaintiff  will  be 
nonsuited  at  the  trial ;  or  if  it  appear)  upon  the  face  of  the  pleadings, 
the  defendant  may  take  advantage  of  it  either  by  demurrer,  by  motioa 
in  arrest  of  judgment,  or  by  writ  of  error. 


♦CHAPTER  III. 

■ 

TfiB  TIME   LIMITED  BY  LAW  FOR  BRIlfGING   AN  ACTIOIT. 

Entry,  Distress  or  actionyfor  land  or  rtntJ]  By  stat.  3  &  4  W.  4,  c  21  f 
8.  2,  it  is  enacted,  that  after  the  dlst  December,  1833,  **  no  person  shall 
make  an  entry  or  distress,  or  bring  an  action,  to  recover  any  land  or 
rent,  but  within  twenty  years  next  after  the  time  at  which  the  right  ta 
make  such  entry  or  distress  or  to  bring  such  action  shall  have  first  ac- 
crued to  some  person  through  whom  he  claims ;  or  if  such  right  shall 
not  have  accrued  through  any  person  through  whom  he  claimsi  ibeD 
within  twenty  years  next  after  the  time  at  which  the  right  to  make  auch 
entry  or  distress  or  to  bring  such  action  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same."  And  by  sec.  3,  where  the  party 
or  the  person  through  whom  he  claims,  was  in  possession  or  receipt  of 
rents  or  profits,  and  was  dispossessed,  &c.,  then  the  time  of  limitation 
shall  reckon  from  the  time  he  was  dispossessed  or  ceased  to  receive 
the  profits  ;  but  when  he  claims  through  a  person  who  was  seised  until 
bis  death,  then  the  time  of  limitation  shall  reckon  from  the  death ;  when 
he  claims  an  estate  in  possession  under  an  instrument  (other  than  a  will) 
nciade  to  him  or  to  the  person  under  whom  he  claims,  by  the  person  in 
possession,  and  no  person  shall  have  been  in  possession  under  such 
instrument,  then  the  time  of  limitation  shall  reckon  from  the  time  the 
party  was  entitled  to  possession  under  the  instrument ;  when  the  estate 
claimed  shall  be  a  reversion  or  remainder,  and  no  person  shall  have 
been  in  possession  or  receipt  of  rents  under  it,  then  the  time  of  limita* 
tion  shall  reckon  from  the  time  at  which  it  became  an  estate  in  posses* 
sion  ;  or  if  the  party  claim  by  reason  of  a  forfeiture  or  breach  of  con- 
dition, then  the  time  of  limitation  shall  reckon  from  the  time  such  for- 
feiture was  incurred  or  such  condition  wa^  broken.    And  by  sect*  15, 
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io  all  cases  where  there  is  no  adverse  possession  at  the  time  of  passing 
this  act,  the  claimant  may  make  an  entnr  or  distress  or  bring  bis  action 
at  any  time  wittrin  five  years  after,  notwithstanding  the  twenty  years 
hereinbefore  limited  shall  have  expired.  And  by  sect.  14|  where  there 
is  an  acknowledgment  in  writing  of  the  claimant's  title,  by  the  person 
in  possession  or  receipt  ai  rent,  &c.,  the  time  of  limitation  shall  reckon 
from  the  date  of  such  acknowledgment.  But  by  sect.  10,  no  person 
shall  be  deemed  to  be  in  possession  as  aforesaid,  merely  by  reason  of 
his  having  made  an  entry  on  the  land.  By  sect  35,  the  receipt  of  rent 
from  a  tenant  from  year  to  year  or  other  lessee,  shall,  as  against  such 
lessee  or  persons  claiming  under  him,  be  deemed  to  be  the  receipt  of 
the  profits  of  the  land,  within  the  meaning  of  the  act. 

As  to  the  time  of  limitation  with  respect  to  remainder- men  or  *re- 
versiohers,  there  seems  to  be  some  discrepancy  in  the  act  which  I  cannot 
very  well  explain.  By  the  3d  section,  above  mentioned,  where  the 
estate  claimed  is  a  reversion  or  remainder,  and  no  person  shall  hav« 
been  in  possession  or  the  receipt  of  rents  under  it,  then  the  time  of  lim- 
itation shall  reckon  from  the  time  at  which  it  became  an  estate  in  pos- 
session, that  is  to  say,  at  the  time  the  previous  estates  tail,  d(c.  were 
exhausted  and  determined.  See  Doe  v.  Pikei  8  B.  &  Ad.  788.  And 
by  sect.  4,  when  a  reversioner  or  remainder-man  is  entitled  to  enter  or 
bring  an  action  for  a  forfeiture  or  breach  of  condition,  and  fail  to  do  so» 
he  may  afterwards  do  so  within  the  limited  time  after  the  estate  has 
beeome  an  estate  in  possession  in  such  manner  as  if  such  forfeiture 
&C.  had  never  occorred.  Again,  by  sect  5,  "  a  right  to  make  an  entry 
or  distress,  or  to  bring  an  action  to  recorer  any  land  or  rent,  shaH  be 
deemed  to  have  first  accrued,  in  respect  of  an  estate  or  interest  in  re«> 
version,  at  the  time  -at  which  the  same  shall  have  become  an  estate  or 
interest  in  possession  by  the  determination  of  any  estate  or  estates  ia 
respect  of  which  such  land  ihall  have  been  held,  or  the  profits  thereof 
or  such  rent  shall  have  been  received,  notwithstanding  the  person 
claiming  such  land,  or  some  person  through  whom  he  claims,  shall,  at 
any  time  previously  to  the  creation  of  the  estate  or  estates  which  shall 
have  determined,  have  been  in  possession  or  receipt  of  the  profits  of 
such  land,  or  in  receipt  of  such  rent**  *  And  if  the  person  in  possession 
be  tenant  at  will,  the  right  of  the  party  entitled,  sobject  to  such  tenan- 
cy, shall  be  deemed  to  have  first  accrued  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year  from  the  commencement  of  it^ 
at  which  time  such  tenancy  shall  be  deemed  to  hare  determined ;  but 
00  mortgagor  or  eeHui  que  trust  shall  be  deemed  a  tenant  at  will  to  his 
mortgagee  or  trustee,  within  the  meaning  of  this  clause.  S.  7.  In  like 
mannery  if  the  person  in  possession*  be  tenant  from  year  to  year,  the 
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time  of  limitatioo  for  the  party  cktittiing  to  be  entitled,  subjiect  to  j0Ucfr 
teiNLQcy,  shall  reckoo  from  the  end  of  the  first  year,  or  from  the  last 
time  when  reat  for  the  same  shall  have  been  received.    S.  8.    So, 
where  the  person  in  possession  holds  under  a  lease,  at  a  yearly  rent  of 
twenty  shiHings  or  upwards  and  such  rent  is  paid  to  some  person 
wrongfully  claiming  the  same,  the  time  of  limitation  for  the  party  rightr 
fully  entitled,  mbject  to  such  lease,  shall  reckon  from  the  time  wbeQ- 
the  rent  was  first  so  received  by  the  person  wrongfully  claiming  it*. 
S.  9.    But  OD  the  other  hand,  by  sect.  21,  when  the  right  of  a  tenant 
in  tail  of  any  land  or  rent  to  make  ao  entry  or  distress  or  bring  an  ac-^ 
tion  to  recover  the  same,  shall  have  been  barred  by  reason  of  the 
same  not  having  been  made  or  brought  within  the  period  hereinbefore 
limited,  which  shall  be  apjdicable  in  such  case,  no  such  entry,  distress^ 
or  action  shall  be  made  or  brought  by  any  person  claimiiig  any  esCale, 
interest,  or  right  wtneh  such  tenant  iir  tail  might  lawfully  have  barred. 
See  also  sect.  28«    So,  by  sect.  22,  if  tl|e  time  of  limitation  begin*  to 
run  against  a  tenant  m  tail,  anA  he  die  before  it  expires,  all  persons 
after  him,  who  claim  a  right  or  interest  whidi  the  tenant  in  tail  might 
have  barred,  must  enter,  distrain  or  bring  their  action  within  the  same 
time  as  the  tenant  in  tail  should  have  done  if  he  had  Kved.    These  aj>- 
pear  to  be  perfectly  inconsistent  with  the  Sd,  4th,  anad  6th  sections 
already  mentioned ;  and  the  only  *way  I  see  of  reconciling  them  i% 
by  supposing  that,  as  the  2l9t  and  22d  sections  relate  to  remaindeiv 
and  reversions  which  might  be  barred  by  the  owners  of  the  previous 
estates  tail^  the  legislature  meant  by  the  8d  4th,  and  6th  sections  only 
reversions  or  remainders  after  estates  for  life,  4ec«,  wkicb  could  not  be 
■o  barred.    But  if  this  is  the  construction  to  be  given  to  these  sections, 
it  is  to  be  regretted  that  it  is  not  a  Kttle  more  plainly  indieated  by  the 
statute.    By  sect.  20,  if  a  person  entitled  U}  an  eatate  or  interest  in 
possession,  neglect  to  enter,  distrain,  or  brii^  hi»  action  within  the 
time  limited  for  that  purpose,  and  during  such  time  he  become  entitled 
to  another  estate  in  remainder  or  reversion  in  the  satne  land  or  rent,  he 
shall  not  enter,  distrain  or  bring  an  action  for  the  latter,  unless  in  the 
meantime  the  land  or  rent  have  been  recovered  by  some  person  enti- 
tled to  an  intenmdiate  estate  of  mterest  in  it*.   This  again  secims  to 
clash  in  some  degree  with  the  4th  section  already  mentioned* 

In  the  case  of  an  administrator,  he  shall  be  deemed  to  elaim  as  if 
there  had  been  no  interval  of  time  between  the  death  of  the  intestate 
and  the  grant  of  the  letters  of  the  adnunistration*    Id*  §•  6* 

By  seot.  12,  where  a  coparcener,  joint  tenant,  or  tenant  in  common, 

is  in  pouession  or  receipt  of  the  entirety,  or  of  more  thaa  his  or  her 

share  of  the  estatOi  rent,  &&,  for  his  own  benefit,  such  shall  not  be 
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deemed  tte  pdttesdoii  or  roceipt  of  the  other  coparceners*  joint  tenantif 
4e.  &€  Doe  y.  PhiOipM,  8  B.  &  Ad»  75S«  And  by  sect.  13,  when  a 
younger  brother  or  relation  of  the  heir  at  law  enters  into  possession  or 
receipt  of  rent  or  profits,  and  shall  not  be  deemed  the  possession  or 
xeoeipt  of  the  hein 

If  at  the  time  the  right  accrues*  the  party  entitled  be  under  any  of 
the  following  disabilities,  namely,  infancy,  corerture,  idiotcy,  lunacy, 
unsoaadness  of  mi  ad,  or  absence  beyond  seas,  such  party  or  the  per- 
sons, claiming  under  him  may  enter,  distrain  or  bring  his  action  within 
ten  years  next  after  the  disability  ceases  \  Id.  s.  16 ;  hut  not  after  forty 
years  from  the  time  the  right  first  accrued*  Id.  s.  17.  And  if  at  the 
time  such  disabiKty  ceases  or  the  party  dies,  the  party  flext  entitled  be 
also  under  any  of  the  said  disabilikieii  no  further  time  than  the  said  tea 
years,  &c»  shall  be  allowed  him  to  enter,  distrain  or  bring  his  actioot 
by  teasoD,  of  bis  disability*  Id.  s.  18.  By  sect.  10,  no  part  of  Great 
Britain  or  Ireland,  nor  the  islands  ^  Man«  Gruernsey,  Jersey,  Aldemy 
or  fiark,  nor  any  isiaAd  acyaoent  to  them  (being  part  of  his  Majesty's 
doosinioBs)  shall  be  d<eemed  to  be  beyond  seas  witlun  the  meaning  of 
das  acl« 

•It  may  bo  riglkt  to  add,  that  it  is  only  ^hen  the  possession,  &c.  of 
the  defendant  is  advarae  to  the  party  claiming,  that  the  time  above  limt* 
ted  begins  to  run  at  all ;  and  it  is  for  thcL  defendant  to  prove  the  pos- 
sosaioo  to  have  been  advene,  if  that,  matter  appear  at  all  doubtful  from 
the  oirottOMtaneef  of  the  caae.    Ike  v.  Pike^  3  B.  &  Ad.  7«S» 

31b  Kke,  bjf  JBeekdtutieal  or  Mbemoeynarg  Carpomikm.]  Any  entry 
distMie,  or  wstion  to  recover  any  land  and  rent,  by  any  archbishop^ 
bishop,  dean,  pr^ndary,  parson,  vicar,  master  of  hospital,  or  other  <spir» 
itaal  or  eteemosjmaty  corporation  sole,  shall  be  made  or  brought  within 
ttxty  years,  or  within  the  period  during  wlucb  two  persons  in  socces* 
sicm  shall  havb  lidd  the  offioe  or  benefice  in  ^respect  of  which  the  land 
or  rent  shall  be  claimed,  and  six  years  after  a  third  person  shall  have 
been  appointed  thereto,  whldiever  aball  be  longest,  after  the  right  first 
accrued.    3  dc  4  W.  4^  c.  27,  s«  29* 

Quare  impeHif  4f^^    Mo  person  shall  briiig  any  Qimre  impeiU  ot: 

other  action  or  suit  to  eaforce  a  right  to  present  to  or  bestow  any 

church,  vicarage  or  otliair  eooiesisEstical  benefice,  as  patron  thereof^ 

after  sixty  years,  or  the  period  daring  which  three  clerks  in  auccessioa 

shall  have  holden  the  same,  (8  dc  4  W.  4,  c.  27,  s.  30,)  not  exceeding  10<^ 

years ;  Id.  s.  33;  after  which,  such  right  shall  be  deemed  extinguisbed ; 

Id.  s.  34 ;  and  incumbendes  after  lapse,  btit  not  those  after  proQiotions 

to  bisbopricks,  shall  be  deemed  to  be  within  the  act.    Id*  s.  31.    And 

every  p^ioa  daimiiig  such  right  to  present,  by  reason  of  any  estai* 
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which  a  previous  temiDt  in  taiF  might  have  bafreii;  shall  be  deemed  tVF 
daim  though  the  tenant  in  tail,  aacf  the  riglM  to  bring  a  Quare  mpedUr 
ftc.  shall  be  limited  accordingly.    Id.  s.  39: 

Dower  J]  No  arrears  of  dawer,  nor  any  damages  on  acooant  of 
such  arrears,  shall  be  recovered  or  obtained  by  any  action  or  suit  for 
a  longer  period  than  six  years  next  before  the  commencement  of  stx^h 
action  or  suit.     3  &  4.  \V.  4»  c.  979  s.  4). 

As  to  Money  due  on  Mortgage  or  charged  an  Land  or  Legacies.]  Ne 
action,  suit,  or  other  proceedings  shall  be  brought,  to- recover  money 
due  on  any  mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  of 
payable  out  of  land  or  rent,  or  any  legacy,  but  within  twenty  years 
next  after  the  right  thereto  accrued  to  some  person  capabka  of  giving  a 
discharge  for  the  same,  unless  in  the  meantime  some  part  of  the  princi- 
pal or  interest  shall  have  been  paid,  or  some  acknowledgment  given  io 
writing  signed  by  the  party  or  his  agent,  and  then  within  twenty  years 
after  such  payment  or  acknowledgment.    3  dc  4  W.  4,  c.  97,  s.  4<l. 

As  to  Renit  or  Interest  on  Money  charged  on  LandJ]  No  arrears  of 
rent,  or  of  interest  in  respect  of  money  chargeable  on  or  payable  cat 
of  land  or  rent,  or  in  respect  of  any  legacy,  shall  be  recovered  by  any 
distress,  action,  or  suit,  but  within  six  years  after  ihe  same  aball  be- 
come due,  or  after  an  acknowledgment  of  the  same  in  writing,  signed 
by  the  party  or  his  agent ;  but  when  any  prior  mortgagee  or  other 
incumbrancer  shall  have  been  in  possession  or  receipt  of  the  profits 
within  one  year  before  an  action  or  suit  by  a  subsequent  mortgageer 
the  latter  may  recover  the  arrears  or  interest  wMdh  accrued  during  the 
possession,  &c.  of  the  prior  mortgagee,  although  that  may  iBxceed  six 
years.  3  &  4  W.  4,  c.  97,  s.  49.  But  the  action  of  debt  for  rent  opeis 
an  indenture  of  demise  may  be  brought  within  ten  years  after  the  ses* 
sion  of  parKament,  3  &  4  W.  4,  or  within  twenty  years  after  the  cause- 
of  action.  3  &  4  W.  4,  c.  49,  s.  3 ;  and  see  under  the  hiead  **  Debt,** 
post,  p.  96,97. 

As  to  the  limitation  of  suits  in  equity  for  land  or  rent,  see  3  de  4  W- 
4,  c.  97,  s.  94,  96 ;  of  suits  between  cestui  que  trust  and  ^trustee  to- 
tecover  land  or  rent,  Id.  s.  95 ;  of  suits  to  redeem  mortgages,  Id.  s.  SS. 

Prescription^  ^.  as-  to  Righi  of  Common^  Ways^  Watercourses^  LightSf 
4<.]  By  Stat.  9  &  3  W.  4,  c.  71,  s.  1,  ^  no  claim  which  may  be  lawfUly 
made  at  the  common  law,  by  custom,  prescription,  or  grant,  to  any 
right  of  common  or  other  profit  or  benefit  to  be  taken  and  enjoyed 
from  or  upon  any  land  of  our  lord  the  king,  or  of  any  ecclesiastical  or 
lay  person  or  body  corporate,  (except  suck  matters  and  things  as  are 
herein  specially  provided  for,  and  except  tithes,  rent,  and  services,  shall 
where  snch  right,  profit,  or  benefit  shall'  har^e  beea  eciually  taken  and 
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enjoyed  "by  any  person  claiming  right  thereto  without  interruption  for 
the  full  period  of  thirty  years,  be  defeated  or  destroyed  by  showing 
only  that  such  right,  profit,  or  benefit  was  first  taken  or  enjoyed  at 
any  time  prior  to  such  period  of  thirty  years,  but  nevertheless  such 
claim  may  l)e  defeated  in  any  other  way  by  which  the  same  is  now 
liable  to  be  defeated ;  and  when  such  right,  profit,  or  benefit  shall  have 
tieea  so  taken  and  enjoyed  as  aforesaid  for  the  full  period  of  sixty 
years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible,  un- 
less it  shall  appear  that  the  same  was  taken  and  enjoyed  by  some  con- 
sent or  agreement  expressly  made  or  given  for  that  purpose  by  deed 
or  writing." 

And  by  sect.  2,  **  no  claim  which  may  be  lawfully  made  at  the  com- 
nnon  Taw,  by  custom,  prescription,  or  grant,  to  any  way  or  other  ease- 
ment, or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or 
derived  upon,  over,  or  from  any  land  or  water  of  bur  said  lord  the  king 
or  of  any  ecclesiastical  or  lay  person,  or  body  corporate,  when  'such 
way  or  other  matter  shall  have  been  actually  enjoyed  by  any  person 
efaiming  right  thereto  without  intenruptbn  for  the  full  period  of  twenty 
yeiirs,  shall  be  defeated  or  destroyed  by  shewing  only  that  sueh  way 
oT  other  matter  was  first  enjbyed  at  any  time  prior  to  such  period  of 
twenty  years,  but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  Itabte  to  be  defeated  ;  and  where 
such  way  or  other  matter  shall  have  been  so  enjoyed  as  aforesaid  for 
the  full  period  of  forty  years,  the  right  thereto  shall  foe  deemed  abso- 
lute and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  given  or  made  for  that  pur- 
pose by  deed  or  writing^** 

And  by  sect.  3,  •*  when  The  -access  and  use  of  light  to  and  for  any 
dwelling  house,  workshop,  or  other  building  shall  have  been  actually 
enjoyed  therewith  for  the  full  period  of  twenty  years  without  interrup- 
tion, the  right  thereto  ^lall  *he  deemed  ahsolute  and  indefeasible,  any 
locaf  usage  ifv  custom  to  the  contrary  notwithstanding,  unless  it  sliall 
appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  ex- 
•pressly  made  or  given  for  that  purpose  by  deed  or  writing.** 

And  by  sect.  4,  **  no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption,  within  trie  meahing  of  this  statute,  unless  the  same  shall 
have  been  submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  notice  thereof.** 

And  by  sect.  5,  **  in  all  actions  upon  the  case  and  other  pleadings, 
wherein  the  party  claiming  may  now  by  law  allege  tiis  right  *gGnerally 
without  averring  the  existence  of  sueh  right  from  lime  to  time  imme- 
fBorialf  such  general  aH^pition  shall  still  be  deemed  sufficient,  and  if  rfie 
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same  shall  be  demeci»  all  and  every  the  maUert  in  this  act  meatioaed 
and  providedf  which  shall  be  applicable  to  the  case*  shall  be  admissible 
in  evidence  to  sustain  or  rebut  such  allegation ;  and  that  in  all  plead- 
ings to  actions  of  trespass,  and  in  all  other  pleadings  wherein  before 
the  passing  of  this  act  it  would  have  been  necessary  to  allege  tbe  right 
to  have  esisled  from  time  immemorial,  it  shall  be  sufficient  to  allege  the 
eqjoymeat  thereof  as  of  right  by  tbe  occt;q>iers  of  the  tenement  in  res- 
pect whereof  the  same  is  claimed  for  and  during  such  of  the  periods 
mentioned  in  this  act  as  may  be  applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually 
done ;  and  if  the  other  party  shall  intend  to  rely  on  any  provisot  ex* 
ceptioBf  incapacity^  disability,  contract,  agreement,  or  other  matter 
hereinbefore  mentioned^  or  on  any  cause  or  matter  of  fact  or  of  law 
not  inconsistent  with  tbe  simple  fiict  of  eiyoyment,  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evidence  on  any  general  traverse 
or  denial  of  such  allegation.'* 

And  by  sect.  6»  *^  in  the  several  cases  mentioned  in  and  provided  for 
by  this  act,  no  presumption  shall  be  allowed  or  made  in  support  of  any 
claim,  upon  proof  of  the  exercise  or  enjoyment  of  the  right  or  matter 
claimed  for  any  less  period  than  is  mentioned  in  this  aot.^ 

By  sect.  7,  it  is  provided  **  that  the  time  during  which  any  pereon 
otherwise  capable  of  resistii^  any  claim  to  any  of  the  matters  before 
mentioned  shall  have  been  or  shall  be  an  infant,  idiot,  non  compos 
mentis,  feme  covert,  or  tenant  for  life,  or  during  which  any  action  or 
suit  shall  have  been  pending,  and  which  shall  have  been  diligently 
prosecutedf  until  abated  by  the  death  of  any  party  or  parties  thereto, 
shall  be  excluded  in  the  computation  of  the  periods  hereinbefore  men* 
tioned,  except  only  in  oases  where  tbe  right  or  elaim  is  hereby  decla- 
red to  be  absolute  and  indefeasible.^' 

By  sect.  8  also  it  is  provided,  **  that  when  any  land  or  water  upon, 
over,  or  from  which  any  such  way  or  other  convenient  watercourse 
or  use  of  water,  shall  have  been  enjoyed,  or  shall  be  held  under  or  by 
virtue  of  any  term  of  life,  or  any  term  of  years  exceeding  three  years 
from  the  granting  thereof,  the  time  of  the  enjoyment  of  any  such  way  or 
other  matter,  during  the  continuance  of  such  term,  shall  be  excluded 
in  the  computation  of  the  said  period  of  forty  years,  in  case  the  claim 
shall  within  three  years  next  after  the  determination  of  such  term  be 
resisted  by  any  person  entitled  to  any  reversion  expectant  on  the  deter- 
mination thereof.^ 

Penonal  Actions.}  The  action  of  auumpnt  must  be  oomroenoed 
within  six  years  next  after  the  cause  of  such  action.    21  Jac  1,  c.  M, 
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c  &  Thif  statute  extends  to  actions  of  assumpsit  npon  foreign  jodg- 
aofktMf  %  Yern*  540,  upon  bills  of  exchange  or  promissory  notesi  U.  4 
Mod.  106.  Show.  341.  Garth.  8.  306^  8  &  4  Ann.  c.  0.  for  an  attor. 
Bey's  fees,  R.  3  Lev.  367.  IL  Garth.  144,  and  to  actions  by  the  as- 
signees of  a  bankrupt  for  s  debt  due  to  the  bankrupt ;  2  Lev.  160.  Gomb» 
70  i  as  well  as  to  other  cases.  If  a  bill  of  *exchaQge  be  given  for  money 
lent  or  the  like,  the  time  oi  limitation  bc^gins  to  run,  not  from  the  time  of 
the  loan,  but  from  the  time  the  bill  of  exchange  became  due ;  1  H.  Bl. 
031 ;  and  in  the  case  of  a  note  dec  payable  after  sight,  not  until  after  it 
has  been  presented  for  payment ;  2  Taunt.  323 ;  in  the  case  of  a  note  pay- 
able  in  a  certain  time  after  demand,  not  until  demand  made,  and  the  time 
bu  expired.  R.  &  M.  388.  So  if  goods  be  sold  at  a  certain  credit  the  time 
of  limitation  does  not  bcigin  to  run  until  the  credit  has  expired.  See  8 
B.  Sc  Ad.  431.  So  if  the  assumpsit  be  to  do  a  thing  upon  request, 
Godb.  437.  Lev.  48.  1  Sid.  Oa  See  1  Taunt  572,  or  upon  the 
happening  of  a  certain  event,  Godb.  437.  1  W.  BI.  353.  Jloa  104, 
380,  the  time  of  limitation  does  not  begin  to  run  until  after  request 
saade,  or  the  event  has  happened.  So,  if  the  consideration  be  execu- 
tory, as  in  the  ease  of  oootracts  for  seamen's  wages,  0  Mod.  26,  or  the 
fike,  see  2  Salk.  422.  2  L.  Raym.  838.  1  Gamp.  530,  the  time  of 
limitalion  does  not  commence  until  after  the  consideration  has  been 
executed.  But  in  assumpsit  for  negligenee  or  breach  of  duty  in  a  pro- 
fession .  or  trade,  the.  time  of  limiution  begins  to  run  from  the  aegli- 
fence  or  breach  of  duty,  and  not  merely  from  the  time  the  plaintiff  has 
been  injured  by  it.    2  BL  &  &  73.    8  &  &;  A.  288.  020. 

Where  the  defendant  promised  in  writing  to  pay  the  plaintiff,  ^  both 
interest  and  principal,  as  soon  as  convenient ;"  the  court  held  this  to 
be  a  good  promise  tp  take,  a  case  out  of  the  statute  of  limitations ; 
that  it  was  not  necessary  that  it  should  state  the  amount  of  the  debt, 
and  they  inclined  to  think  that,  as  the  writing  contained  no  date,  that 
might  be  sup|>lied  by  extrinsic  evidence ;  but  they  held  that  it  was  in- 
cumbent upon  the  plaiitfiff  at  the  trial  to  prove  that  a  time  had  arrived 
when  it  was  convenient  to  the  defendant  to  pay.  Edmunds  v.  DowMSf 
4Tyr.  17a 

The  operation  of  the  statute  of  limitations  will  not  be  barred  by  a 
written  acknowledgment  of  a  pre-existing  debt,  unless  a  fresh  promise 
to  pay  can  be  inferred  from  the  terms  used ;  and  therefore  where  a  let- 
ter  from  the  defendant  denied  his  liability  to  pay  the  plaintiff's  claim, 
and  contained  no  acknowledgment  of  its  validity,  though  it  pointed  out 
a  time  for  communicating  personally  with  the  plaintiff,  it  was  holden 
that  it  did  not  take  the  case  out  of  the  statute.  Brigstock$  v.  Smithy  3 
Tyr.  445« 

[•27] 
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It  is  not  necessary  that  the  acknowledgment  shouM  state  the  anrooitt 
of  the  debt;  extrinsic  evidence  is  admissible  to  prove  that.  Lechmere' 
and  others  v.  Fletcher,  3  Tyr.  450.  * 

There  is  an  exception  in  the  statute  of  actions  upon  accounts  eon- 
corning  "  the  trade  of  merchandiKe  between  merchant  ftnd  merbhant, 
their  factors  or  servanta.**  This  however  extends  only  to  cases  where 
there  are  mutual  accounts  and  reciprocal  demands,  Bui.  N.  V,  149,  150. 
Peake,  121,  and  where  the  accounts  are  still  open  and  running ;  Jen. 
401.  4  Mod.  106:  I'Vern.  456.  2  Id.  655.  2  Saund.  137.  2  Vez* 
400,  and  see  1  B.  &  Ad.  15 ;  and  not  to  cases  where  the  account  has 
been  stated  and  the  balance  struck.  1  Sid.  465.  1  Mod.  70.  1  Vent. 
89.  1  Lev.  298,  nor  to  cases  where  the  items  are  all  on  one  side, 
fiul.  N.  P.  149,  150.  If  any  of  the  items  in  such  an  account  be  within 
six  years  of  the  commencement  of  the  action,  it  is  immaterial  whether 
the  parties  are  merchants  or  not,  because  such  item  is  deemed  equiva- 
lent to  a  subsequent  promise  reviving  the  debt;  6  T.  R:  189;  but  if 
none  of  the  items  be  within  six  years,  it  is  necessary  that  the  parties  be 
merchants,  and  the  account  relate  to  the  trade  uf  merchandtib,  to  bring 
it  within  the  above  exception.  2  Saund.  128,  127  d.  Where  the  case 
does  not  come  within  this  exception  in  the  statute,  yet  if  any  of  the 
items  be  within  six  years,  the  plaintiff  shall  recover  for  them,  althoogh 
not  for  the  others,     1  B.  4&  Ad.  15. 

In  assumpsit,  the  effect  of  the  statute  is  to  take  away  the  nemedy, 
but  it  does  not  otherwise  affect  the  debt  or  other  contract.  See  2  B.  db 
Ad.  413*  And  therefore  a  subsequent  promise  to  pay,  at  any  time 
within  six  years  before  the  commencement  of  the  action,  has  the  effect 
of  reviving  the  debt,  and  has  always  been  holden  sufficient  to  support 
the  action ;  for  as  the  original  cause  of  action  is  still  subsisting,  it  is 
equally  a  sufficient  consideration  for  the  subsequent  promise  as  for  the 
original  one.  In  the  same  mafnner,  any  acknowledgment  or  admission 
that  the  debt  is  unpaid,  from  which  a  promise  to  pay  may  reasonably  tie 
implied,  will  be  equivalent  to  an  express  promise,  and  wilt  equally  sup- 
port the  action ;  and  upon  a  general  ^acknowledgment,  where  nothing 
is  said  to  prevent  it,  a  general  promise  to  pay  may  and  ought  to  be  im- 
plied. Per  Cur.,  in  Tanner  v.  Smart,  6  B.  &  C.  603,  009.  But,  on  the 
other  hand,  where  the  party  guards  his  acknowledgment,  and  accom- 
panies it  with  an  express  declaration  to  prevent  such  an  implication,  in 
that  case  the  acknowledgment  will  have  no  effect  in  reviving  the  debt ; 
and  therefore  where  the  acknowledgment  proved,  was  **  I  know  I  do 
owe  the  money,  but  the  bill  I  gave  was  upon  a  threepenny  stamp,  and  1 
will  never  pay  it,''  the  court  held  it  not  to  be  sufficient  to  take  the  case 
oat  of  the  statute ;  for  so  far  from  it  raising  an  implication  of  a  prb* 
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nise  to  pay»  it  was  accompanied  by  a  declaration  that  be  would  never 
pay.  A!Court  v.  Crou^  8  Bing.  829.  In  fact,  in  such  cases,  the  decia-- 
ration  must  be  deemed  to  be  founded  on  the  subsequent  promise,  and 
not  on  the  original  one ;  and  if  that  be  conditional  or  qualified,  tbo 
plaintiff  must  wait  until  the  condition  or  qualification  is  satisfied,  before 
he  comoiences  his  action.  Therefore  where  the  promise  was  to  pay 
as  soon  as  he  was  able,  and  the  plaintiff  gave  no  proof  of  the  defend* 
ant*s  ability,  the  court  held  that  he  could  not  recover.  Tanner  v.  Smarts 
6  a  dL  C.  603.  Hoj/dan  v.  WiUiams,  7  Bing.  16d.  In  this  latter  case 
the  court  said  that  they,  would  not  decide  whether  a  plaintiff  in  such  a 
case  oiigbt  not  to  declare  specially  on  the  subsequent  promise ;  but  in^ 
Tanner  v.  8mag%  which  is  now  the  leading  case  upon  this  subject, 
Lord  Tenterden  said,  that  as  soon  as  the  condition  or  qualification  was 
satisfied,  as  for  instance,  where  the  promise  is  to  pay  as  soon  as  he  is- 
able,  then  as  soon  as  his  ability  cad  be  proved,  the  promise  becomes 
absolute;  and  if  so,  the  declaration  may  be  in  the  same  form  as  upon 
the  original  promise.  In  like  manner  a  promise  to  pay,  sufiicient  to 
take  n  case  out  of  the  statute  of  limitations,  may  ^  be  implied  from  a 
payment  of  interest  upon  it,  10  B.  &  C*  122,  or  of  any  part  of  the  prin- 
dpely  within  six  years,  either  by  the  defendant  himself,  or  by  any  per- 
son having  authority  from  him  to  make  it.  And  it  has  been  decided, 
that  if  one  of  several  persons  jointly  liable,  pay  a  part  of  it,  or  interest 
upon  it,  10  B.  ^  C.  122.  8  B.  &  C.  36.  8  Bing.  309.  2  Vent  151. 
And  see  S  H.  Bl.  340,  this  will  take  the  case  out  of  the  statute  as 
against  the  others.  But  as  soon  aa  the  liability  becomes  severed  by 
the'death  of  .one  o£  the  parties,  then  nothiiig  done  by  the  executor  of 
the  deceased  shall  affect  the  survivors,  1  B.  &  Ad.  396,  and  npthiqg 
done  by  any  of  the  survivors  will  afiect  the  executor  of  the  deceased, 
2  B.  &  C.  25|  because  at  the  time  of  the  act  done,  the  liability  was  no 

knger  joint 
Senb.    Part  payment  will  not  take  a  case  out  of  the  statute,  where 

the  debt  to  which  it  is  applied  consists  of  several  items.    Brigstockt  v. 

Smik,  8  Tyr.  44$. 
Where  a  payment  is  given  in  evidence,  to  take  a  case  out  of  the  sta- 

tute  of  limitations,  evidence  must  also  be  given  to  satisfy  the  jury  that 

it  was  not  in  discbarge  of  a  mere  balance  due,  but  a  payment  intended 

to  be  applied  to  a  part  discharge  of  the  debt  for  which  the  action  is 

brought.    Tipp^  v.  JEbass,  4  Tyr.  772. 
Although  a  parol  admission  of  part  payment  or  payment  of  interest 

will  not  take  a  case  out  of  the  statute  of  limitations  since  statute  9  6. 

4,  c  14,  s.  1,  yet  if  a  payment  be  actually  proved,  a  parol  admission  of 
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the  party  oq  what  account  he  paid  it,  is  good  evidence,  notwlchstan^gf 
that  8,tatute.     Water  a  ▼«  Tamkina,  1  Tyr.  &  6r.  1S7. 

Formerly  a  parol  promise  or  acknowledgment  was  sufficient' to  take 
the  case  out  of  the  statute.  But  now,  by  stat.  9  G.  4,  c  14,  s.  1,  (after 
reciting  the  stat.  21  J.  1,  c«  16,  of  limitations,)  it  is  enacted,  'Mhat  ia 
actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple  contract, 
no  acknowledgment  or  promise  by  words  only  shall  be  deemed  suffix 
cient  eridence  oJT  a  new  or  continuing  contract,  whereby  to  take  any 
case  out  of  the  operation  of  the  said  enactment,  or  to  deprive  any  par* 
ty  of  the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall 
he  made  or  contained  by  or  in  some  writing  to  be  signed  by  the  party 
chargeable  thereby  i  and  that  where  there  shall  be  two  or  more  joint 
contractors  or  executors  *or  administrators  of  any  contractor,  no  siich 
joint  contractor,  executor  or  administrator,  shall  lose  the  benefit  of  the 
said  enactment,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  or  signed  by  any  other 
or  others  of  them.  JProrided  always,  that  nothing  herein  contained 
shall  alter  or  take  away  or  lessen  the  efieet  of  any  payment  of  princi* 
pal  or  interest  made  by  any  person  whatever.  Provided  also,  that  in 
actions  to  be  commenced  against  two  or  more  such  joint  coatraetors, 
or  executors  or  administrators,  if  it  shall  appear  at  the  trial  or  Other* 
wise  that  the  plaintiff,  though  barred  by  the  said  recited  Act  or  this 
Act,  as  to  one  or  more  such  joint  contractors,  ezecntbrs  or  administra* 
tors,  shall  nevertheless  be  entitled  to  recover  i^inst  any  t>ther  or  otb* 
ers  of  the  defendants,  by  virtue  of  a  new  adtnowled|[ment  or  promiae 
or  otherwise,  judgments  may  be  given  and  costs  allowed  to  the  plainUK^ 
at  to  such  defendant  or  defendants  against  whom  he  shall  recover,  and 
for  the  other  defendant  or  defendants  against  the  plaintiC^  And  by 
sect  2,  **  if  upon  a  plea  of  non-joinder  in  abatement,  and  issue  joined 
thereon,  it  shall  appear  upon  the  trial  that  the  action  could  not  have 
been  maintained  against  the  party  not  joined  by  reason  of  the  statute 
of  limitations  or  of  this  Act,  the  issue  shall  be  found  against  the  peLttj 
pleading  the  same.''  By  sect*  8,  no  indorsement  or  memorandum  of 
payment  written  on  a  promissory  note,  bill  of  exchange  or  other  wri- 
ting,  by  or  on  behalf  of  the  person  to  whom  such  payment  is  made, 
shall  be  deemed  sufficient  proof  of  such  payment,  so  as  to  take  the  ease 
out  of  the  statute.  And  by  sect.  4,  the  recited  Act  and  this  Aist  shell 
be  deemed  to  apply  to  the  case  of  a  debt  or  simple  contract  alleged  by 
way  of  set-off  on  the  part  of  a  defendant.  It  has  been  decided  that  if 
a  written  promise  or  acknowledgment,  as  above  mentioned,  be  lost  or 
destroyed,  parol  evidence  may  be  given  of  its  eontents.    7  Bing.  168. 
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« 

*The  action  of  acctmnt  must  be  commenced  withinf  six  years  nex( 
iRer  the  caose  of  action,  unless  the  account  concern  the  trade  of  mer- 
dhandize  between  merchant  and  merchiCtft,  their  factors  of  servants. 
21  J.  1,  c.  lOy  ^  3;  What  is  above'  stated  #ith  reference'  to  assumptit 
relates  equally  to  this  form  of  action. 

The  Miction  of  debt,  if  g'rddnded  Upon  tnf  lending  or  doittfact  xi^ith- 
oot  specialty,  or  if  for  arrears  of  i^nft  (not  reserved  b^  deed,  Hut.  I  Off. 

1  Samd.  88.  and  see  2  Saitod.  66,)  nidst  be  bfought  withfn  six  yeanr 
after  the  cause  of  action.  21  J.  1, 1. 16,  s.  3.  The  statdte  being  con- 
fined to  actions  upon  H  lending  or  contract  tdiikaui  spttialty^  h  did  not 
(Consequently  extend  to  debt  upon  the  9(t.  2  &  9  E.  0,  c.  13,  for  n(n  set- 
ting out  tithes, for  the  statute  is  a  specialty  i  R.Cfb.  Car.  913 ;  nor  to 
debt  on  an  award  i  Semb.  1  Lev.  273.  1  Sid.  415.  2  Sauitd.  63,  64 ; 
Bor  to  debt  for  a  copy*hold  fine,  for  it  is  ttoi  founded  upcMi  afny  (Contract  or 
lending-;  I  Lev.  3)8  i  nor  to  debt  tfjfxmf  si  talFy :  Pefr  Windb.  I  Sid.  306, 
Ddf  to  debt  for  an  esoafpe^  for  it  is  fbtinded  upotl  th^  St.- 1  R.  2,  6. 12, 
before  Which  an  aetion  oti  the  catfc  orfy  lay ;  K.  I  Saund.  88.  R;-  1 
Lev.  191.-  I  Sid.  806$  nor  to  debt  against  tf  sheriff,  for  morfey 
%vied  onder  a  fiefi  facias,  R.  2  Mod.  212.  2  Show.  70;  not  to  debt 
for  a  legaoy*  6  Mod.  29/  Ootft.  Dt^.  Temps.  O.  15.  But  it  extended 
to  debt  opovi  bilhr  of  es^change,  Carttr.  3.  226,  and  promissory  note's ;  3 
&  4  Ann.  c.  9^  s.  2 ;  and  to  debt  upon  foreign  judgments.    P^r  Ctin 

2  Vern.  540,  and  see  10  B.  &  C.  903.  But  now,  by  8  &  W.  4,  c.  42, 
8.  8«  actions  of  debt  for  rent  apon  an  indenture  of  demise,  d^t  on  bond, 
covenant,  or  debt  on  any  other  specialty,  and  debt  or  sdire  fdtAas\  on 
Tocogni^ncev  most  be  comim^ced  either  within  ten  years  after  the 
session  of  parliament  8d^  4  W.  4,  or  within  twenty  Vears  aftef  the 
cause  of  action ;  all  actions  for  penalties,  damrages,  or  sumrs  of  ntoney 
given  to  the  party  grieved  by  any  statute  now  or  hereafter  to  be  in 
iorce,  shall  be  eomtnenced  within  two  years  after  the  cause  of  action  i 
all  actions  of  debt  upon  award,  where'  the  submission  rs  not  by  special- 
ty, debt  for  8  fine  ducr  in  respect  of  cOpyhtold  estates,  debt  for  escape,  and 
debt  for  money  levied  on  a  jUri  facias,  withinr  three  years  after  the 
said  session,  or  within  six  years  after  the  cause  of  action  f  but  nothing 
in  this  diMise  shall  extend  to  any  action  given  by  a  statute,  where  the 
tiow  for  bringing  such  action  shall  be  therein  specially  limited. 

Bm  if  the  party  entitled  to  such  action  shafil,  at  the  time  the  cause 
of  action  aecrueir,  l>e  within  tho  age  of  21  years, ^/fem»  cot^rt,  non  com* 
pos  mentis^  or  beyond  the  seas,  or  if  the'  party  agai6st  whom  there 
ihatl  be  such  cause  of  afction  shall  at  the  time  be  beyond  the  seas,  the 
action  may  in  thoee  cases  be  conmienced  within  the  tifMs  respectively 
above  limited  vfter  such  disability  ceases^    8  d&  4  Wv  4^  e.  42,  s.  4. 
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No  part  however  of  the  United  KiDgdom  of  Great  Britain  aiidlrelffudr 
nor  the  islands  of  Man^  Guernsey,  Jersey,  Alderney  aad  Sark,  nor  any 
Ulands  adjacent  to  any  of  them,  being  part  of  His  Majesty's  dominions 
shall  be  deemed  to  be  beyond  the  seas,  within  the-nacamng.of  tbo 
above  clause.     Id.  s.  7. 

And  if  any  acknowledgment  shall  be  m^ide,  either  by  writing  sigoed 
by  the  party  liable  by  virtue  of  such  indentures,  specialty  or  recpg^ 
zance,  or  his  agent,  or  by  part  payment  or  part  satisl^ction  on  accouQli 
of  any  principal  or  interest  due  thereon,  the  action  mpiy  then  be  brov|gfa( 
within  twenty  years  after  such  acknowledgment;  or  if  at  the  time. of 
such  acknowledgment,  the  party  to  whom  it  is  made  be  under  such 
disability  as  above  mentionedi  or  the  party  making  it  be. beyond  saas^ 
thf  n  with'm  twenty  j'^ars  after  the  disability  ceases  ;  and  in  reply  la  a 
plea  of  this  statute,  th^  plaintiff  mi^y  state  such  acfcnowiedgi&edt,  a^d 
that  the  action  was  brought  w,itbip  the  time  aforemd.    Id*  si  5. 

Also,  if  in  any  of  the  said  actions  judgment  be  given  for  the  plaiatifi^ 
and  the  same  be  rpveiiBed  for  error,  or  if  a  verdict  pass  for  the  plaintiff* 
and  upon  matter  alleged  in  arrest  of  judgmeQt  the  jfodgment  iie  gives: 
against  the  plaintiff  that  he  take  nothing  by  his  writ ;  or  if  in  any  of  ih^ 
said  actions  the  defeadant  be  outlawed  and  shall  afterwards  rovarse 
the  outlawry ;  in  such  cases  the  plaintiff»  his  es^cutots  or  admioiattni- 
tors,  may  commence  a  new  action  within  a  year  after*     Id.  s.  8» 

And  by  stat.  58  Geo.  3,  c»  127,  s.  I>»  the  action  of  debt  fer  not  setliag: 
out  tithes,  must  be  commenced  within  six  years  from  the  tioia  whea 
such  tithes  became  due. 

.  *The  action  of  detinue  must  be  eommenced  within  six  years  next. 
afier  the  cause  of  such  actioa    21  J;  L  c.  16,  s.  3. 

The  action  of  trespaas  quare  d<nmm  fregit  and  treepau  for  tb» 
**  taking  away  of  goods  and  cattle,"  must  be  commenced  within  aix. 
years  qext  after '  the  cause  of  action ;  and  the  aetion  of  treapmep  for 
assault,  battery,  wounding  or  imprisonment,  within  fottr  years*  91  J. 
li  c  16,  s.  3.  Trespass  for  beating  a  man's  secvant,  per  quai^  dtc«  it 
seems^  is  not  within  the  latter  clause ;  1  Salk*  2M.  5  Mod.  74«  2  l^ 
Raym,  831 ;  nor  is  trespass  for  assaulting  and  debauching  plaintiff  V 
wife,  6  East,  387»  this  action  being  always  deemed^  mgd  treated,  aa  an 
action  on  the  case,  (even  although  laid  tot  el  onntf,)  and  the  proper  plea 
being  ''not  guilty  within  six  years."  The  time  limited  for  the  aetian 
of  trespass  for  mesne  profits,  is  also  six  years.    Bol.  N.  F.  68. 

The  action  on  the  case  for  words  must  be  brought  withio  two  yeaiw 

next  after  the  words  spoken.    21  J.  1,  c.  1%  s»  3.    This  does  aot 

extend  to  actions  for  words  which  are  not  actionable  of  tbaaneUas 

^ihoirt  alleging  special  tiaioage;  1  Sid*  96.  T,  Raym.  U.  fisr  TwiicL 
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I  Sid.  85*  Cro.  Can  141.  1^3.  1  Salk.  2M\  nor  to  actions  for  gcan-^ 
itJum  magfuUum^  Lit,  Kep.  842.  1  Sid.  415;  or  slander  of  title) 
Cro.  Gar.  141.  Ley,  BZ.  Palm,  580.  Jon.  196.  D.  T.  Kaym.  61 ; 
nor  to  actions  for  words  founded  upon  an  indictment  or  other  matter 
of  record ;  1  Sid.  95;  «or  of  course  to  actions  for  libel*  In  all  other 
cases,  Dol  witbhi  this  claase  of  the  statute,  the  action  on  the  case 
matt  be  oommenoed  withio  eix  years  next  after  the  cause  of  action. 
81  J.  1.  c.  16,  S.-8. 

The  action  of  trover  muftt  be  commenced  within  six  y^rs  next  after 
the  cause  of  accioii.  31  J,  1,  c.  16,  s.  8  ;  Cro.  Car.  246,  833;  The 
tkne  of  Imitation,  in  this  case,  does  not  begin  to  run  until  after  the 
oonirersioa.    7  Mod.  99. 

The  action  of  r^lwin  must  be  commenced  within  aix  years  next 
after  the  cause  of  action.  91  J.  1,  c.  16^  s.  8.  As  lo  the  atKn0»*y,  and 
the  time  limited  for  reeovering  arrears  of  rent  by  distress,  see  under 
the  bead  **  Rent,''  ante,  p.  94. 

Actions  upon  penal  statutes  for  forfeitures,  must  be  commenced 
withia  two  yeare  after  the  offence  committed,  if  the  forfeiture  be  iim« 
httd  to  the  king  only  $  or  within  one  year,  if  the  forfeiture  be  limited  te. 
the  kiog  and  to  any  other  that  rfiaH  proseonte  in  that  behalf.  31  Bl.  a 
5,  8.  5.  Therefore  if  a  common  informer  bring  a  fut  iam  action,  after 
a  year  from  the  commission  of  the  oiience,  but  within  two  years,  it 
is  bad  aa  to  the  informer,  hot  good  for  the  king,  Cro.  Can-  3^1.  Cro* 
Jae.  866.  and  see  Dalis.  60.  But  this  statute  does  not  extend  to  ac* 
tiona  giiren  by  statute  to  a  party  grieved ;  Cro.  £i.  645.  Nov,  71.  8 
Leon.  237.  1  Show.  354.  Carih.  233 ;  which  arc  now  regelated  by 
Stat.  3  A;  4  W.  4,  c.  48,  s.  8,  by  whidi  it  is  enacted  th»i  all  actions 
for  peoaUies,  damages  or  sums  of  money  given  to  the  party  grieved 
by  any  statute  now  or.  hereafter  to  be  in  force,  ^shall  be  conHifeoced 
within  two  years  after  the  cause  of  action.  See  this  section  and 
sect.  4.  6.  7.*  ilnte  p.  98.  29, 

The  atat.  21  J.  1  c.  16,  aboire  mentioned,  contains  a  prorigo  that  if 
any  person  entitled  to  any  of  the  personal  actions  thereby  llmiied,  shaM 
be,  at  the  time  the  oauic  of  aetion  accrued,  within  the  age  of  twenty- 
one  years,  or  a  feme  covert,  ikoA  compoh  impriaooed,  or  >  beyond  the 
seas ;  such  person  shall  be  at  litorty  to  bring  the  same  action  with- 
in the  thnea  above  limited,  respectively,  after  their  coming  to  full  age 
or  being  discovert,  of  sane  memory,-  at  large,  or  relumed  fronT'  >be« 
youd  seas.  See  2  Mod.  71.  Fitzg.  61.  Gro.  Car.  245.  Bat  thia 
statute  does  not  prevent  a  person  labouring  under  any  of  the  atov« 
ditabilitieb  from  suing  at  any  time  during  the  disability,  aUboogh 
after  Ihe  tilne  lipiled  by  theetatuiei;  9  Sauud.  191$  iberefoteif  w 
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iafaat,  al  any  time,  briog  an  acticm  by  his  gfuardian,  the  statute  of  )hn« 
itatioos  cannot  be  pleaded.  Id.  If  the  plaintiff  be  in  England  wheo 
the  cause  of  action  accrues,  the  time  of  limitation  begins  to  run,  and  is 
not  suspended  or  affected  by  his  afterwards  going  abroad.  1  Wils. 
134.  Or  if  one  of  the  plaintiffs  bo  abroad,  and  the  others  in  England 
the  case  is  not  within  this  exception.  4  T«  K.  610*  But  if  a  sole 
plaintiff  be  abroad,  and  the  defendant  reside  in  the  same  country, 
and  during  their  residence  there  the  time  of  limitation  elapse,  so  that 
the  delendant  might  have  pleaded  the  statute  if  the  action  bad  been 
brought  in  the  court  abroad,  yet  to  an  action  brought  in  this  country 
it  will  be  no  plea,  the  plaintiff  being  clearly  within  the  above  exception* 
13  East,  430.  The  above  exception  relates  to  plaintiffs  only ;  but  by 
4  Ann.  c.  10,  if  the  defendant  be  beyond  seas  when  the  cause  of 
action  accrues,  the  plaintiff  may  bring  his  action  after  the  defendant's 
return  from  beyond  the  seas,  within  such  times  as  are  limited  by  the 
above  stat.  21  J.  1,  c.  16;  and  this  is  not  confined  to  Englishmen  who 
may  occasionally  go  beyond  sea,  but  is  general,  and  extends  to  for- 
eigners who  are  constantly  resident  abroad.  3  W.  Bl.  12S.  3  Wils, 
146*  Ireland  was  formerly  deemed  ultra  mare  vithin  these  statutes  ; 
1  Show.  01 ;  Scotland,  of  ooorse,  not,  1  W.  Bl.  2S6 ;  but  now,  by  3  dt 
4  W.  4,  c.  42,  s.  7,  no  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Alderney 
and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part  of  his 
Majesty's  dominions,  shall  be  deemed  to  be  beyond  the  seas,  within  the 
meaning  of  the  above  statute  of  James.  See  also  3  dc  4  W.  4.  c  42, 
a.  4,  ante,  p.  28, 

SuiU  by  tk$  crown.]  The  king  shall  not  sue  any  person  for  lands, 
tenements  or  heneditaments  (except  liberties  and  franchises,)  on  any 
title  which  has  not  first  accrued  within  sixty  years  before  the  com- 
mencement of  sjjch  suit,  unless  be  have  been  answered  the  rents  with- 
in that  time,  or  that  they  have  been  in  charge  or  stood  iasiiper  of 
veoord  (that  is,  when  they  have  been  adjudged  to  the  king,  upon 
verdict,  demurrer,  or  hearing);  and  the  subject  shall  quietly  enjoy 
against  the  kiogi  and  all  holding  under  him  by  patent,  &c.  0  Geo.  3, 
c  10,  s.  1, 10 ;  see  also  st^  21  J.  1,  c  14. 

Actions  by  and  againit  particular  persoiis.]  If  a  man  bri^g  an  ac* 
tion  within  the  time  limited  by  law,  and  die  before  verdict  or  *judg«- 
ment  by  default,  the  action  abates,  and  the  executor  or  administrator 
most  bring  a  new  action,  if  the  cause  of  action  survive  to  him ;  2 
Arch.  Pr.  C.  B.  808  ;  and  if  the  time  of  limiution  have  by  that  time 
elapsed,  still  the  executor  is  allowed  a  year  within  which  to  bring  ;a 
/lev  acti<Mi.    2  SaUu  426.    1  iMm,  200»    \  L.  Kaym.  484.    2  Str» 
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Wtn  Fitzg  170,  2d0«  If  ih«  testator  or  intestate  died  after  verdict  or 
jodgmeat  by  default,  do  new  action  is  nccetisiiry,  but  the  executor  or 
administrator  may  revive  the  former  action  by  scire  JaaoM.  2  Arch. 
Pr.  C.  B.  808.  But  if  the  cause  of  action  did  not  accrue  until  after 
the  death  of  the  testator  or  intesta%  the  eiecutor  has  six  years  &c« 
after  the  cause  of  action ;  or  an  administrator  six  years  6lc*  after  ad* 
ministration  granted  or  cause  of  action  accrued,  whichever  be  latest* 
See  Skin.  556»  But  in  the  case  of  an  entry,  distress  or  action  (or  land 
within  Stat.  3  6&  4  W.  4,  c  27,  s*  2,  (aaie,  p.  28,)  an  administrator 
shall  be  deemed  to  claim,  as  if  there  had  been  no  interval  of  time  be* 
tweea  the  death  of  the  ibtestate  and  the  grant  of  the  letters  of 
administration.     Id.  s.  6* 

If  a  sole  defendant  die  before  verdict  or  judgment  by  default,  where- 
by the  action  abates,  yet  if  there  be  no  executor  or  administrator  against 
whom  the  plaintiff  can  bring  a  new  action,  he  shall  not  be  prejudiced 
by  the  statute  of  limitations.    2  Vern.  695. 

Actions  against  justices  of  peace,  for  any  thing  done  by  them  in  the 
execution  of  their  office,  or  against  constables,  headboroughs  or  other 
persons  acting  by  their  orders  or  in  ttieir  aid,  must  be  commenced  with- 
ia  six  calendar  months  after  the  cause  of  action  ban  accrued.  24  6. 
2,  c  44,  8.  8.  See  2  Arch.  Pr.  C.  B.  166.  Peake,  86.  9  East,  864. 
12  East,  67.  14  East,  491.  There  are  many  other  statutes  which  re- 
gulate this  subject  in  particular  instances. 

Actions  against  officers  of  excise  or  customs,  for  any  thing  done  by 
them  iQ  tlie  execution  of  their  duty,  must  be  commenced  within  three 
months  after  the  cause  of  action  has  accrued.  28  G.  8,  c.  87,  See  2 
Arch.  Pr.  C.  B.  166.  6  T.  R.  1.  1  B.  &  P.  187.  2  H.  Bl.  14.  2 
East,  364. 

Acftoatf  after  a  farmer  judgment  renersedJ]  If  in  personal  actions 
judgment  for  the  plaintiff  be  reversed  for  error,  or  judgment  be  arrested 
after  a  verdict  tor  plaintiff,  or  if.  the  defendant  be  outlawed,  and  the 
outlawry  be  reversed  (by  plea  or  writ  of  error,  &G.  Cro.  Gar  394, 296,) 
the  plaintiff  may  coounence  a  new  action  within  one  year  afterwards. 
81  J.  1,  c  16,  s.  4.  And  by  8  dD  4  W.  4,  c.  42,  s.  6,  the  same  provis- 
sion  is  made  with  respect  to  debt«  covenant*  and  the  other  actions  with- 
in that  statute,  as  already  mentiooedt  ante,  p.  29.  But  there  is  no  pro- 
vision  of  this  kind  conceroing  actions^  &c«  for  land,  within  the  8  &  4 
W.  4,  c.  27,  s.  2. 

AeUome^  afier-  a  farmer  wrii  oidtfsif.]  If  an  action  abate  by  the  death 
of  the  plaintiff,  we  have  seen  (aate,  p.  81,)  that  the  executor  or  admin- 
istrator, is  allowed  a  year  to  bring  a  new  action  \  if  by  the  death  of  the 
defisndanti  the  plaintiff  shall  be  allowed  a  reasonable  time  to  oanmeMe 
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a  new  action  Against  the  executor  or  administrator.  So,  if  an  action 
abate  by  the  marriage  of  a  feme  sole,  ptaintiffi  the  haaband  and  wife 
shall  be  allowe^i  a  reasonable  time  to  commence  a  *new  actiony  although 
the  time  of  limitation  have  elapsed ;  WiUes»  850,  n.  E ;  and  perhaps  a 
year  would  be  deemed  a  reasonable  time,  in  analogy  to  21  J.  1,  c.  I6» 
a.  4,  above  mentioned.  Probably  also  the  same  indulgence  would  be 
allowed  in  all  other  cases  of  abatement. 

Acthns  rem<n)ed  hg  Habeas^  4^.]  If  a  man  oomnlience  a  strit  in  aa 
inferior  court,  and  the  time  of .  Hmitationa  expire,  and  afterwards  the 
action  be  removed  into  one  of  the  courts  at  Westminster,  and  the  plain- 
tiff  declare  there  danooo;  if  the  defendant  plead  the  statute  of  limita- 
tions, the  plaintiff  may  reply  the  suit  below,  and  show  that  it  was  com- 
menced within  the  time  limited,  ^.  9  Salk.  424.  3  Str.  719.  fi  L. 
Kaym.  1427. 


tCHAPTER  IV. 

WHO  MITST  BB  MAl>B  PABTIBB  TO  AB  ACTIOB. 

Sbct.    I. — Plaibtivfs. 

I.  By  wham  ike  AcHan  is  to  be  brought. 

It  may  be  necessary  to  premise  that  legal  remedies  are  reserved  for 
injuries  to  legal  rights  only  ;  for  injuries  to  merely  equitable  rights,  re* 
dress  may  be  had  in  a  court  of  equity.  Therefore  a  cetiui  que  eras!  can- 
not recover  in  ejectment,  but  the  action  must  be  brought  upon  the  de« 
wise  of  the  trustee ;  2  T.  R.  684.  7.  T.  K.  47,  S  T.  It.  2,  122.  1  H.  BK 
447.  2  B.  &  P.  219.  1  T.  K.  785.  8  East,  248 ;  unless  the  trust  be 
satisfied,  and  the  term  raised  for  that  purpose  can  be  presumed  to  have 
i)eeB  surrendered.  2  T.  R.  084.  1  T.  R.  759,  n.  So  a 'mortgagor  caanoC 
maimain  an  ejectment,  having  but  a  mere  equitable  title,  the  legal  title 
beittgin  the  mortgagee.  See  I  T.  R.  759,755.  So  ne&Huiqws  Irt^  Of  a 
reversion,  cannot  mainXatn  covenant  against  the  lessee,  upon  a  lease 
made  by  a  former  owner  of  the  reversion.  See.  1  B.  &  P.  67.  Also,  a  ess- 
tki  que  trust  cstnnoi  in  general  maintain  any  action  against  his  trustee  for 
a  breach  of  trust,  the  remedy  in  such  case  beingby  bill  inequity;  2  Atk. 
612v  but  see  I  Eq.  Ca.  Abr.  964.  Pr.  Ch.  200;  e ten  if  a  trustee  re« 
Mite  nMWDy  for  aossiteifBelnijiyaiMliiefiise  to  pay  ii  ever,  hecHiboi  m 
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general  be  sued  io  a  court  of  common  law  for  U  fa  an  action  for  money 
had  and  received.  Holt,  N.  P.  C.  64L  But  where  money  in  litigation 
between  two  parties*  was  by  mutual  eoment  paid  over  to  a  person  in 
trast  for  the  party  entitled,  the  court  held  that  the  party  ascertained  to 
be  entitled  to  it  might  maintain  an  action  for  it  against  the  trustee.  9 
East,  8f&  So  where  a  person  hefd  avbill  of  exchange  in  trust  for  an- 
other, and  having  commenced  an^  action  upon  it,  became  bankrupt ;  af- 
terwards, the  sheriflf  having  allowed  the  defendant  to  escape,  the  assign* 
ees  brought  an  action  for  the  escape,  and  recovered  damages  to  ther 
amount  of  the  bill ;  the  ootMt  held  that  the  person  for  whom-  tito  bank- 
nipl  held  the  bill  in  trust  might  maintain  an  action  for  money  had  anJ 
received  against  the  assignees,  for  the  amount  of  the  damages  thus  re- 
covered by  them*  allowing  to  then*  the  costs  and  expenses.  I  M .  &  S^ 
714.  So,  in  the  common  case  of  money  depoirited  with  a  stakeholder,, 
it  can  be  recovered  fronvhkn  in  an  aetion  for  mofiey  had  and  received, 
by  the  party  entitled  to  it.  18  East,  20.  5  T.  R.  405.  3  Taunt  277. 
4  Taunt.  474. 

*The  other  necessary  observations  upon  this  subject  will  be  found  un-- 
der  the  following  heads. 

Joint^tenan^i  4^.}  One  joint-tenant  or  tenant  in  common,  or  his  ex- 
ecutor, &c.  may  have  an  action  of  account  against  the  others  as  bailifis, 
for  receiving  more  than  their  proportion  of  the  profits  of  the  estate.  4 
Ann,  c.  16  •  and  see  Co.  Lit.  172  a,  186  a,  200  b.  3  Leon.  228,  F.  N. 
J^  118.  So,  one  jbin^tenant  or  tenant  iti  common  may  maintain  eject* 
n^nt  or  other  aetioa  against  the  ethers,  if  they  eject  him  or  withhold 
the  poeeeasion  from  him ;  Co.  Lit.  180  b ;  but  it  must  be  an  actual  dis- 
seisin, such  as  turning  him  out,  hinctering  him  to  enter,  Ac;  a  bare  per- 
ception of  the  proits  is  not  sufficient.  1  Salk.  392.  7  Mod.  SO.  1  East, 
668.  See  3>  Bur.  1886.  In  titsspans  i^inst  Br  C.  and  D;  for  turning  A* 
out  of  his  bouse,  and  keeping  the  bouse  and  goods  from  him,  it  was  bold- 
en  to  be  no  plea  to  say  tliat  A.  had  nothing  in  the  said  house  and  goodir 
but  joindy  and  undividedly  with  IX  2  New  Rep.  188.  But  for  a  mere- 
entry  open  the  premises,  without  an  ouster,  no  action  of  trespass  will 
lis.  Lit  s.  323.  T&.  Dig;  1.  ll,o.8e,s^  6.  1  Salk.  4.  Skin.  6.  And 
slso  wbero  there  are  two  joint4enants  or  tenants  in  common  of  a  perso^^ 
nai  chattel,  such  as  a  horsev  a  hawk,  &c.  and  one  of  them  seiaes  il 
for  Us  own  uie  solely*  the  other  has  no  remedy  by  action.  Lit.  s.  823; 
Os»  Ik  200  a.  1  T.  U.  651,  Therefore  if  one  of  two  partners  become- 
bvfetuptt  bis  assignees  cannot  maintain  trover  against  the  solvent  part- 
ner or  bis  eseeutor  fe^  any  of  the  partnerhip  goods,  1  East,  888,  nor  a^ 
gainit  any  other  person  to  whom  the  s<^vent  partner  may  haws  gi-ven  or 
dstiveted  them ;  1  Ba^t,  I08>)  beeanse  in  Uiese  oases  the  sofcr^nt  part^ 
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ner,  hia  esecator,  and  the  peraon  to  whom  he  delivered  the  godit,  w 
spectively,  were*  as  to  these  goods,  teoaots  io  conifmon  with  the  BMsiga^ 
ecs  of  the  bankrupt.  But  if  a  joiot-teoaDt  or  tenant  in  commoD  destroy 
the  goods,  &;c.— *as  if  there  had  been  two  tenants  in  coniinon  of  a  park 
or  dove  house,  and  one  of  them  destroy  all  the  deer,  or  take  alt  the  old 
doves  and  destroy  the  flight,  the  other  may  undoubtedly  mAinfain  tree- 
pass  against  him«  Co.  Lit.  200;  a,  b.  And .  where  one  tenitiit  in  com* 
mon  of  a  ship^  took  it  away  and  sent  it  to  the  West  ladiesy  where  it  wa» 
lost  in  a  stonni  this  was  bolden  to  be  evidence  of  a  destmetimi,  and  the 
other  tenant  in  common  recovered  against  him  in  atn  aeiion^  for  hi* 
moiety.  BuL  N<  P.  34, 35*  8o«  one  joint- tenant  or  tenant  in  common 
may  maintain  trespass  for  mesne  profits  against  the  other/  after  a  re- 
covery  in  ejectment ;  3  Wills.  118;  for  although  not  within  the  words, 
it  is  within  the  equity  of  the  stat.  4  Ann,  c*  16,  above. meiiCioiied«  So^  if 
a  husband  and  wife  and  A.  be  tenants  in  common,  and  the  husband  die^ 
and  his  wife  sue  dower  agftiast  the  heir  before  partition^  it  is  no  plea 
that  he  is  tenant  in  common  with  A.  and  the  demandant.  H.  3  Lev.  84^ 
So,  when  two  are  seised  of  a  bouse  or  mill  as  tenants  in  common'  or 
joint-tenants,  and  one  be  willing  to  repair  it,  he  may  have  a  wrh  de  do^ 
mo  rtfparanda  against  the  other*  Co.  Lit^  200  b.  As  to  the  joinder  of 
joint-tenants  and  tenants  in  common,  in  actions  by  tbem  againet  stran- 
gers, see  post« 

One  parcener  cannot  sue  the  other  in  aco6Ubt,  the  statute  allowipg^ 
joint-tenanCs  and  tenants  m  common  to  do  so,  being  strietly  *confined  tor 
them.  9ee  Co*  Lit.  200  bw  2  Inst.  403.  Nor  can  one  parcener  sue 
the  other  in  any  other  form  of  action,  unless  for  an  actual  dieseisift  or 
the  like. 

Partners  bemg  in  fact  joint-tenants,  may  sue  each  other  in  aceountr 
as  above  mentionedr  bnt  in  general  in  no  other  antion.  It  has  been 
bolden,  however,  that  one  partner  may  maintain  6tt  aeticHi  for  mosey 
had  and  received  against  another,  for  money  received  to  the  sepiarate 
use  of  the  former,  and  wroogfotty  carried  to  ths  partnerftbip  aiceount. 
'i  T.  R.  476.  So  where  A.  and  B.  joined  in  the  porehaseof  goods  for 
their  joint  profit,  to. be  paid  for  by  the  bilis^  of  A.^  and  B.  agrecrd  tc^ 
furnish  A.  with  his  moiety  of  the  amount  in  time  for  the  paynieat  of 
the  bills;  the  Court  held  that  A.  might  maintain  an  action*  against  B» 
for  soch  moiety,  notwithstanding  there  might  be  an  account  to  be  taken 
between  them  as  partners  upon  the  subseq-uent  disposal  of  the  joint 
stock.  13  East  7.  So,  after  the  dissolution  of  the  partnership,  they 
may  sue  each  other  ia  the  same  manaer  as  M  they  had  aevev  been 
partners,  whether  the  partnership  be  dissolved  by  agreement,  see  2  T. 
R.  470,  or  by  bankruptcy^  see  1  East.  20y  or  by  laptfe  of  time,  provided 
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ibey  are  not  hindered  from  doing  so  by  some  clause  in  their  articles  of 
partnership. 

Also,  one  or  two  joint  contractors  can  never  sae  the  other  for  a  non- 
performance of  the  contract.  Thus  where  A.  and  B.  brought  assump- 
sit as  eiecutors  against  C,  and  C*  pleaded  in  bar  that  the  promises 
were  made  by  him  jointly  with  B.,  the  plea  was  holden  good  on  de- 
murrer* S  B.  &  P.  124,  n«  Consequently  if  a  partnership  consisting 
of  A.  B.  aod  C.  have  a  cause  of  action  against  another  consisting  of 
C.  D.  and  E^  the  former  cannot  maintain  an  action  against  the  latter  ; 
6  Taunt*  597  ;  and  for  this  reason :  because  either  C.  must  join  in  an 
action  against  himself,  which  would  be  absurd,  or  there  would  be  a 
nonjoinder  either  of  plaintiffs  or  defendants,  which  would  be  fatal. 

As  to  the  joinder  of  joint-tenants,  tenants  in  common,  parceners, 
partners,  or  joint-contractors,  respectively,  in  actions  by  them  against 
strangers,  ^e  post,  p.  45,  et  seq. 

Baron  and  FemeJ]  A  man  cannot  sue  his  wife  or  a  woman  her  bus- 
bandf  in  any  form  of  action  whatever,  for  reasons  sufficiently  obvious. 
See  17  ed.  3«  20.  L  1  Brown.  Ent*  G3.  And  even  if  one  have  a  cause 
of  action  against  the  other  before  marriage,  their  subsequent  intermar- 
riage is  a  release  of  tlie  action. 

As  to  their  actions  against  strangers :  In  all  real  actions  for  the  lands 
of  the  wife,  the  husband  and  Wife  must  have  joined;  R.  1  Bulst.  21  ; 
BOi  they  must  haVe  joined  in  a  writ  of  waste,  Sav.  Ill,  and  in  a  right 
of  ward.  Ow.  83.  Com.  Dig.  Baron,  and  fenie.  These  actions, 
howerer«  are  now  abolished.  Ante,  p.  7,  But  in  a  quare  impedit^ 
upon  an  avoidance  during  coverture,  the  husband  must  sue  alone.  1 
Rol.  347. 1.  30,  Per  Dy.  Ow.  82.  Co.  L.  351  a.  Per  two  J.  Lit.  13- 
Dub.  Lit.  374.    Ace.  1  Brownh     159.    2  Bulst.  14. 

In  personal  actions  for  a  chose  in  action  due  to  the  wife  before  cov- 
erture they  must  join :  as,  in  debt  on  bond  or  specialty  made  to  *the 
wife  before  coverture  ;  1  RoK  347. 1.  53.  D.  Ow.  82.  Cro.  EI.  537  ; 
or  debt  for  rent  due  before  coverture,  upon  a  lease  for  years,  Cro.  El. 
700,  or  upon  a  lease  for  life,  1  Kol.  348, 1.  8,  or  upon  a  lease  at  will. 
Go.  Lit.  55,  b^  So,  in  debt  for  arrears  upon  an  account,  1  Rol.  348, 1. 
%9  and  ia  assumpsit  upon  a  promise  to  the  wife  before  coverture,  1  Sid. 
25,  or  for  the  labour  of  the  wife  dum  sola,  they  must  join.  Also,  in 
an  avowry  for  rent  due  before  coverture,  upon  a  lease  for  life  or  years, 
they  most  join.  1  Rol.  348, 1.  8,  347, 1.  50.  Also  in  actions  ex  delicto 
for  injuries  to  the  wife  or  her  property  before  marriage,  the  husband 
and  wife  must  join:  thus  in  an  action  for  stopping  a  way  to  the  wife's 
land  before  marriage,  R.  Cro.  Car.  419,  or  in  trover,  upon  a  conversion 

of  the  ffooda  of  the  wife  before  marriagCi  they  must  join.    Com.  Dig. 
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Baron  and  Feme  V.  see  10  Mo^.  25.  So»  in  trespass  for  an  injurjT 
done  to  the  property  of  the  wife  dum  sola^  they  must  join.  3  T.  R» 
627.  But  in  trover,  where  the  goods  were  lost  before  marriage,  and 
the  conversion  was  after,  the  husband  and  wife  may  join,  1  Sid.  1721 
1  Vent.  201,  2  Lev.  107,  or  the  husband  may  sue  alone.  Per  Hale, 
I  Vent,  261.  2  Lev.  107,  Per  two  J..  1  Sid.  172.  So,  in  rescoas  of 
a  distress  for  a  rent  charge  due  before  coverture,  the  husband  alone 
may  sue,  for  it  is  wrong  to  him ;  or  the  husband  and  wife  may  join; 
K.  Giro.  El.  459*.  Mo.  422.  So  where  a  bill  of  exchange  wa^  payable 
to  a  feme  sofe,  who  intermarried  before  the  same  was  due^  it  wa^ 
holden  that  the  husband  might  sue  in  his  own  name  without  joining  the 
wife,  although  the  latter  had  not  indorsed  the  bill';  1  Barn.  &  Aid. 
218  :   or  the  husband  and  wife  might  have  joined  in  the  action. 

Secondly,  Where  the  cause  of  action  arises  during  coverture.  L 
It  is  very  clear  that  for  injuries  to  the  husband  orhrs  property,  the  ac- 
tion must  be  brought  by  the  husband  alone. 

2.  For  any  matter  relating  to  the  fand  which  the  husband  has  in 
right  of  his  wife,  the  husband  and  wife  may  join,  or  the  husband  may 
sue  alone.  Thus  in  an  action  of  trespass  for  a  trespass  upon  the  wife'iB 
land,  during  coverture,  the  husband  and  wife  may  join,  Dub.  2  Vent. 
195.  [K.  Bunb.  277,]  or  the  husband  may  sue  alone  ;  2  Vent  105.  1 
Rol.  347, 1.  40.  R.  1  Bulst.  21.  Jon.  376.  In  trespass  for  cutting 
down  trees  belonging  to  the  wife,  during  coverture,  the  husband,  and 
wife  may  join,  see  1  Rol.  348,  I.  19,  or  the  husband  may  sue  alone* 
Adm.  2  Vent.  195.  So  in  an  action  for  forcible  entry'  upon,  or  detain- 
er of  the  wife's  land  during  coverture,  the  husband  and  wife  may  join, 
1  Rol.  348, 1.  20.  Mo.  5,  or  the  husband  may  sue  alone.  1  Rol.  347, 
].  27,  28.  So,  an  action  on  the  case  against  a  lessee  for  years,  for 
burning  his  house,  where  the  husband  has  it  for  the  life  of  his  wife, 
may  be  by  the  husband  alone.  Dub.  Cro.  El.  461,  2,  or  by  the  husband 
and  wife.  So  an  action  on  the  case  for  cutting  down  trees,  the  loppings 
of  which  were  reserved  to  the  wife  for  her  life,  may  be  by  the  busbaad 
alone,  Semb.  Cro.  Car.  438,  or  by  the  husband  and  wife.  R.  Cro.  Car. 
438.  So,  in  an  action  on  the  case  for  stopping  a  way  to  the  wife's  land, 
they  may  join,  R.  Cro.  Car.  410,  or  the  husband  may  sue  alone.  So 
for  inclosing  land  in  which  the  wife  has  common  [see  2  Bul^t  14,]  or 
for  not  grinding  at  the  wife's  mill  [see  I  Wils.  224,]  they  may  jom,  or 
the  husband  may  sue  alone.  So,  in  debt  on  stat.  2  &  3  Ed.  6,  b.  13, 
*for  not  setting  out  tithes  which  the  husband^his  in  right  of  his  wife, 
they  may  join,  R.  Cro.  El.  608,  613.  R.  1  Jon.  325.  R.  Mo.  912,  or 
the  husband  may  sue  alone.  Jenk. — So,  if  a  W6man  lease  for  years, 
rendering  rent,  and  afterwards  marry,  the  husband  and  wife  may  sue 

[•80] 


PARTIES— PLAINTIFFS.  30a 

Ibrreiit  due  after  the  coverture,  or  the  husband  alone  mfiy  have  ana  ctioM 
of  debt  for  it.  Palm.  207.  So,  if  the  demise  were  by  the  husband  and 
wife  after  coverture,  an  action  for  rent  may  be  brought  by  the  hust^od 
alone,  Semb.  2  Bulst.  234.  Per  Tel  v.  ace.  Fleming,  contra,  1  iiutst.  21. 
ace.  Lit.  13,  [or  by  the  husband  and  wife.  1  Str.  229.J  So  an  avow- 
ry for  rent  of  the  wife's  lands,  accrued  during  coverture,  may  be  by 
husband  and  wife,  1  Roi.  318, 1.  30  ;  347, 1.  51.  see  Win.  £nt.  052,  or 
by  the  husband  alone.  Semb.  1  Rol.  318, 1.  35.  R.  2  Cro.  ^442.  Per 
Twisd.  1  Mod.  273.  Clift.  Ent  343,  4.  see  1  Bro.  £nt.  244.  So  in 
an  action  for  a  rescous,  after  coverture,  of  a  distress  for  a  rent  charge 
due  before  coverture,  the  husband  alone  may^  sue,  or  he  and  his  wife 
may  join.  R.  Cro.  £1.  459 ;  Mo.  422.  But  in  debt  fot  rent,  upon  a 
lease  by  the  husband  and  wife,  after  the  term  expires,  R.  2  Bulst.  234. 
B.  1  Bulst.  21,  or  upon  a  demise  by  the  husband  alone,  though  the  term 
continue,  [it  seems]  the  husband  must  sue  alone.  In  detinue  of  char« 
ters  of  the  wife's  inheritance,  husband  and  wife  may  join,  1  Rol.  347,  L 
49,  [or  the  husband,  it  should  seem,  may  sue  alone.]  So,  in  tirespass 
for  taking  charters  of  the  wife's  inheritance,  1  Rol.  347, 1.  32,  or  for 
forging  false  deeds  of  the  wife's  inheritance.  1  Rol.  347, 1.  34,  the 
hasbaod  may  sue  alone,  [or,  it  should  seem,  husband  and  wife  may 
join.]  Com.  Dig.  Baron  and  Feme,  Y  WX. 

As  the  personal  property  of  a  woman  becomes  vested  in  her  hus- 
band instantly  upon  her  marriage,  and  as  personal  property  acquired 
by  her  afterwards  vests  also  immediately  in  the  husband,  he  alone  can 
bring  an  action  for  any  injury  to  it  during  coverture ;  she  cannot  even 
join  in  the  action.  Thus,  a  husband  and  wife  cannot  join  in  an  action 
of  trover,  and  declare  that  they  were  both  possessed  of  certain  goods, 
and  that  the  defendant  converted  them,  to  their  damage.  Yelv.  165, 
1G6.  1  Salk.  114.  So,  if  tithes  belonging  to  the  wife's  rectory  be  ta- 
ken away,  after  being  severed  from  the  iiine  parts,  the  husband  alone 
shall  maintain  trover  for  them.  Jon.  325.  But  where  goods  belonging 
to  a  woman  are  lost  before  marriage,  and  the  conversion  takes  place 
after,  the  husband  and  wife  may  join  in  trover  for  them,  although  the 
conversion  alone  is  the  cause  of  action ;  1  Sid.  172.  1  Vent.  261.  2 
Lev.  107  ;  or  ttie  husband  may  sue  alone.  Per  Hale,  1  Vent.  261.  2 
Lev.  107.     Per  2  J.  1  Sid.  172. 

Also,  as  all  benefit  from  a  promise  or  other  contract  to  the  wife,  ex- 
press or  implied,  during  coverture,  belongs  to  the  husband,  he  may 
bring  an  action  .on  it  in  his  own  name.  Thus,  he  may  sue  alone  in  as- 
snmpstt  for  the  labour  of  his  wife  during  coverture  ;  R.  4  Mod.  156. 
R.  1  Salk.  114;  or  in  debt  on  a  bond  made  to  the  wife  after  marriage* 
&..3  Xiov.  403.    D.  Lit.  13.    And  the  same,  where  the  coatract  is  with 
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husband  and  wife  jointly :  thus,  upon  a  covenant  to  fausbtod  and  wife 
in  an  indenture  between  them  of  the  one  part  and  A.  of  the  other,  the 
husband  may  declare  as  upon  a  covenant  to  himself.  R.  2  Mod.  217, 
jSo,  where  a  reversion  after  a  ^lease  made,  is  granted  to  husband  and 
wife,  he  may  maintain  debt  for  rent  in  his  own  name  alone.  R.  2  Bulst. 
234.  But  although  the  husband  in  these  cases  may  sue  alone,  yet 
where  the  contract  is  made  with  husband  and  wife  jointly,  they  may 
join  in  the  action.  [See  I  Wils.  224;  1  Str.  230.]  Thus,  aAer  an 
assignment  to  both,  they  may  join  in  covenant  as  assignees,  R.  I  Roh 
348,  I.  25.  Jon.  406,  7.  Cro.  Car.  505.  2  Cro.  300.  3  Buist.  164,  or 
the  husband  may  sue  alone.  R.  2  Cro.  300.  3  Bulst.  164.  1  Rol. 
360.  So,  upon  a  promise  to  pay  8/.  per  annum  to  husband  and  wife 
during  coverture,  both  may  join,  or  the  husband  may  sue  alone.  [So, 
if  it  be  referred  to  a  master  in  chancery  to  take  an  account  of  what  is 
due  to  husband  and  wife.,  who  reports  the  sum  due,  and  appoints  it  to  be 
paid  to  the  husband  ;  and  the  defendant,  being  committed  for  non  pay* 
ment  escape :  husband  and  wife  may  join  in  an  action  for  the  escape, 
2  Str.  726,  or  the  husband  may  sue  alone,]  So,  if  the  contract  be  with 
her  alone,  yet  if  she  be  the  m^eritorious  cause  of  action,  she  may  join, 
or  the  husband  (as  we  have  seen)  may  sue  alone :  thus,  in  assumpsit  for 
a  cure  performed  by  the  wife  after  coverture,  the  husband  and  wife 
may  join,  R.  2  Cro.  77,  205.  1  Sid.  25.  R.  1  Salt  114.  Per  Dodr.,  2 
Rol.  250,  or  the  husband  alone  may  sue.  Semb.  2  Cro.  77,  205.  Per 
Glin.  2  Sid.  128.  So,  upon  a  bond  to  the  wife  after  marriage,  husband 
and  wife  may  join  in  the  action.  Lit.  13,  Semb.  1  Yer.  306,  or  the  bus- 
band  may  sqe  alone.  2  Mod.  217.  1  Ver.  896.  Lit.  18.  [So,  upon  a 
promissory  note  made  to  the  wife  during  coverture,  husbaqd  and  wife 
may  join  in  the  action,  2  M.  &  S.  303,  or  the  husband  may  sue  alone. 
So,  for  a  legacy  left  to  her  during  coverture,  both  may  join,  1  H.  Bl. 
108,  or  he  may  sue  alone.  So,  in  an  action  upon  a  covenant  to  her, 
for  rent  of  land  which  is  her  inheritance,  they  may  join,  or  the  husband 
may  sue  alone.  1  Str.  229.]  So,  if  there  be  an  award  to  pay  so  much 
to  the  husband,  and  so  much  to  the  wife,  they  may  join  in  an  action  for 
the  money  awarded  to  the  wife,  or  the  husband  may  sue  alone.  Lit. 
13.  So,  if  a  cause  of  action  arise  out  of  an  action  by  or  against  hus- 
band and  wife,  both  may  join  in  it :  as  in  an  action  for  champerty  or 
maintenance  in  a  suit  against  husband  and  wife,  both  may  join,  or  the 
husband  alone  may  sue;  2  Inst.  563.  So,  in  a  decies  tanttim  for  em- 
bracery in  an  assize  against  husband  and  wife,  both  may  join,  or  the 
husband  alone  may  sue.  I  Rol.  447, 1.  42.  So,  it  seems,  a  scire  facias 
to  revive  a  judgment  by  husband  and  wife,  may  be  brought  in  the  name 
^f  the  husband  alone  ;  3  Lev.  403 ;  [but  it  would  be  much  better  tliat 
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(Ae  scire  facias^  in  scich  a  ease»  should  strictly  pursue  the  judgment.] 
But  where  the  immediate  consideration  for  the.  promise  proceeds  from 
the  husband  alone,  although  the  wife  be  the  meritorious  cause  of  action, 
the  wife  should  not  join  in  the  suit;  thus«  upon  a  promise  to  the  husband ; 
in  consideration  of  forbearance  to  sue,  to  pay  a  debt  due  to  the  wife 
dum  solot  the  action  must  be  by  the  husband  alone.  Per  2  J.  Yelv. 
coni.  2  Cro*  110.  Com.  Dig,  Baron  and  Feme,  Y  WX. 

In  an  action  for  torts  to  the  wife,  husband  and  wife  must  join :  as  for 
A  battery  of  the  wife  ;  R.  Yelv.  89.     1  Brownl.  205.     1  Rol.  860.    2 
Cro.  5014.688.  Adm.  Cro.  Car.  00;  or  false  impris<»nment  of  the  wife; 
1  Salk.  119.  Semb.  Lane,  53,  54;  or  for  maliciously  indicting  the  wife. 
Jon.  440.    [And  whece  an  action  was  brought  by  *8ome  women,  dippers 
at  Tunbridge  Wells,  jointly  with  their  husbands,  against  a  person  who 
disturbed  them  in  the  exeircise  of  their  employment  as  dippers,  the 
^conrt  held  that  their  husbands  were  properly  joined  as  plaintiff,    3 
Wils.  414.]    But  if  the  husband  hajre  received  a  special  damage  from 
the  injury  done  to  his  wKe^  the  action  may  be  brought  by  the  husband 
alone :  as  for  battery  of  the  wife,  per  quod  consortium  amisit ;  R.  2 
firo.  501,  502.    Jon.  440.    2  Rol  556,  I.  40.  R.  2  Rol.  51.  see  1  Salk. 
110 ;  or  for  carrying  away  the  wife,  per  quod^  &c. ;  R.  2  Cro.  588. 
R.  Cro.  Car.  90 ;  [or  for  a  malicious  prosecution  of  ;the  wife,  per  quod 
they  were  both  scandali^d,  and  the  husband  put  to  expense ;  2  Str. 
Vm^  Hardw.  54 ;]  or  for  words  spoken  of  the  wife,  whereby  the  hus- 
band sustained  a  Irpecial  damage.    1  Salk.  206:;  R.  1  Lev.  140.     1 
Sid.  846.    And  where  the  wife  lived  separate  firom  the  husband,  and 
carried  on  a  trade,  and  an  action  was  brought  in  the  names  of  husband 
and  wife  for  Words  spoken  of  the  wife,  laying  special  damage  with 
respect  to  the  business,  the  court  held  that  as  the  words  were  actiona- 
ble only  in  respect  of  damage  as  to  the  business,  and  that  damage  being 
in  law  the  husband's  only«  the  wife  ought  not  to  have  been  joined.    4  B. 
&  Ad.  514.    So,  Where  the  injury  to  the  wife  is  added  in  a  declaration 
for  a  trespass,  dsc  merely  in  aggravation  of  damagesj  the  action  must 
be  brought  by  the  husband  alone.     1  Str.  61.  Fort.  877.    [AIso^  the 
wife  cannot  join  in  an  action  for  a  joiqit  jnjury  to  the  husband  and  wife. 
See  Jon.  440.]    Yet,  for  a  wrong  founded  upon  one  entire  record 
against  both,  as  in  an  action  in  nature  .of  conspiracy  for  maliciously  in- 
acting  husband  and  wife,  they  mfiy  join^  Per  Croke,  Cro.  Car.  558. 
Jon.  440,  or  the  husband  .may  sue  alone^.    Semb.  Cro.  Car.  558.    And 
the  same  for  a  malicious  presentment  in  the  Spiritual  Court.    Semb.  2 
€ro.  855.    Com.  Dig.  Baron  &  Peme^  Y WX. 

In  all  cases  where  a  wife  has  a  cause  of  action  as  executrix,  the  ac- 
tion must  be  brought  by  husband  and  \Wife,  and  not  by  the  husband 
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alone.  And  where  a  debt  due  to  the  wife's  testator  was  paid  to  A.  for 
the  wife,  without  an  express  directioo  of  the  husband^  the  court  held 
that  the  husband  alone  could  not  sue  A.  as  for  money  received  to  bis 
use.  R.  1  Salk.  282.  Com.  Dig.  Baron  &  Feone,  Y.  But  in  all  cases 
where  an  executor  may  sue  in  his  own  right,  husband  and  wife,  (execu- 
trix, &c.)  may  join,  or  the  husband  may  sue  alone.  Thus,  upon  a  bond 
given  to  husband  and  wife,  administratrix,  it  was  holden  that  the  hus- 
band might  declare  upon  it  as  a  bond  made  to  himself;  4  T.  R.  61G ; 
or  the  husband  and  wife  might  have  joined  in  the  action.  So,  assump- 
sit lies  by  the  husband  alone,  upon  a  promise  to  him  to  pay  a  debt  due 
to  the  wife  as  executrix,  in  consideration  of  his  forbearance  to  sue.  R 
1  Salk.  117.    Carth.462. 

But  if  the  husband  be  banished,  Co.  Lit.  132,  b.  R.4M0.  85L  2  H.4  7. 
a.  R.  2  Ver.  104, 105,  or  have  abjured  the  realm,  Co.  Lit.  138  b.  132, 
a,  the  wife  may  sue  as  a  feme  sole.  The  husband's  merely  being  in  a 
foreign  country,  however,  will  not  give  her  that  privilege.  11  East, 
301.  See  1  New  Rep.  80.  If  they  be  divorced,  89  Ed.  3.  32.  25 
Ed.  3.  39.  b.  [82.]  6  Ed.  3,  249.  Th.  D.  1.  12.  e.  13,  even  a  mensa  tt 
thoro  only,  D.  Mo.  666,  the  wife  may  sue  as  a  feme  sole ;  but  their 
living  apart  under  articles  of  separation,  even  although  she  have  a  sepa- 
rate maintenance,  will  not  have  that  effect.  8  T.  R.  545,  see  9  East, 
470,  but  see  1  Str.  79,  cent. 

*if  a  feme  sole  commence  an  action,  and  afterwards  before  verdict 
marry,  the  defendant  may  plead  the  coverture  in  abatement ;  Tb.  D.  L 
12  c.  12.  Ast.  Ent,  9,  10.  Yad.  M.  68  ;  [6  T.  R.  265.]  and  the  same 
if  one  of  several  demandants  or  plaintiffs  marry.  Th.  D.  1.  12,  c.  12. 
s.  2.  But  no  advantage  can  be  taken  of  it  if  the  marriage  took  place 
after  judgment,  11  H.  4,  48  b.  21  Ed.  4,  87.  [73.]  Th.  D.  1.  12.  c.  12. 
8.  6,  or  even  after  verdict  and  before  the  day  in  banc ;  4  H.  4, 1.  1 
Sid.  143.  Th.  D.  L  12,  c.  12.  s.  5.  Com.  Dig.  Abatement,  H.  42 ;  but 
judgment  should  be  entered  up  in  the  name  of  the  feme  sole,  and  then 
revived  by  a  scire  facias  in  the  names  of  husband  and  wife,  before  exe- 
cution.    See  2  Arch.  Pr.  C.  B.  83. 

Nonjoinder  or  misjoinder  of  husband  and  wife  may  be  taken  advan- 
tage of,  in  the  same  manner  as  nonjoinder  or  misjoinder  of  plaintiffs  in 
other  cases,  which  shall  be  fully  stated  in  a  subsequent  part  of  this  sec- 
tion. See  post ;  and  see  Com.  Dig.  Abatement,  E.  6.  H.  42.  Baron  & 
Feme,  Y.     Hardw.  119.    3  T.  R.  627.    2  New  Rep.  405. 

Master  and  Servants]  A  servant  may  maintain  an  action  against  his 
master,  for  his  wages,  as  in  all  other  cases  of  contracts.  So,  an  agent 
may  maintain  an  action  against  his  principal  for  a  remuneration  for  his 
agency,  either  upon  an  express  contract  or  upon  a  quantum  meruit^  to 
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be  ascertained  by  the- custom  of  the  trade  or  calling  in  whidi  he  acted. 
So  a  deputy  may  maintain  the  like  action  against  the  principal  officer 
by  whom  he  is  appointed,  for  his  salary,  if  by  the  rules  or  custom  of  the 
office  or  by  any  express  agreement  such  salary  be  payable  by  the 
principal. 

And  on  the  other  band,  the  master  or  principal  may  maintain  an  ac- 
tion against  the  servant,  agent  or  deputy,  respectively,  for  any  injury 
he  may  receive  through  the  negligence  or  culpable  misfeasance  of  such 
servant,  &c.    If  a  servant,  who  drives  his  master's  cart,  suffer  the  cat- 
tle to  perish  by  his  negligence,  the  master  may  maintain  an  action  a- 
gainst  him.     7  H.  4,  14.    Bro.  Action  sur  Case,  34.     If  a  merchant's 
servant  take  his  master's  goods  from  on  board  a  ship,  before  they  have 
paid  duty,  whereby  they  are  seised  and  become  forfeited  to  the  crown, 
the  merchant  may  maintain  an  action  or  the  case  against  his  servant. 
1  Ro.  Abr.  105.    Cro.  Jac.  265.     Lane,  65.    So  if  goods  consigned  to 
a  factor  for  sale,  be  seized  as  forfeited  on  account  of  a  false  entry  of 
them  by  the  factor  at  the  custom-house,  the  consignor  may  maintain  an 
action  against  the  factor  for  the  damage  he  has  thereby  received,  unless 
the  factor  have  been  led  into  the  error  by  the  invoice  or  letter  of  advice. 
Molloy,  4*23.    Cro.  Jac.  265.    Lane,  65.    So,  if  A.  employ  B.  to  go  to 
the  Indies  for  him,  and  B.  covenant  that  neither  he  nor  his  servants  shall 
import  calicoes  from  thence ;  and  afterwards  C,  the  servant  of  B.,  al- 
though informed  of  the  covenant,  imports  certain  calicoes,  &c. :  an  ac- 
tion lies  by  B.  against  C.  I  Sid.  208.  1  Lev.  188.  2Keb.88.  So  if  a  man 
deliver  a  horse  to  his  servant  to  go  to  market,  or  a  bag  of  money  to  car- 
ry to  London,  and  he  neglect  to  do  it,  the  master  may  maintain  account 
or  detinue  against  the  servant    21  H.  4,  14.    Moor,  248.    So  a  prin- 
cipal may  maintain  account  against  his  factor  or  agent    2  H.  4,  12.  b. 
Co.  Lit  00  b*  172  a.  11  Co.  00  a.   F.  N.  B.  117.    2  R04  Abr.  161.    Al- 
so where  goods  are  consigned  to  a  factor  on  ^comiiiission,  the  law  implies 
a  contract  upon  his  part  to  account  for  such  as  are  sold,  to  pay  over  the 
proceeds,  and  to  redeliver  the  residue  unsold,  on  demand ;  and  conse^ 
quently  the  principal  in  such  a  case  may  maintain  assumpsit  against  the 
fector.     1  Taunt  572.     1  Salk.  0.  Carth.89.    Comb.   149.    So,  if  he 
have  covenanted  to  account,  &c.  the  principal  may  maintain  covenant 
on  the  deed  ;  1  Ro.  Rep.  52.    2  Bulst  256 ;  or,  if  he  have  given  a  bond, 
conditioned  to  account,  &c.  debt  will  lie  on  the  bond,  or  account,  at  the 
election  of  the  principal.     1   Ro.  Abr.   118.    Dy.  20.    Cro.  El.  644. 
So  in  all  cases  where  an  attorney  or  other  agent  causes  a  damage  to 
his  client  or  principal,  by  gross  negligence,  he  is  liable  for  sueb  damage, 
in  an  action  of  assumpsit  or  on  the  case.    See  1  Arch.  Pr.  C.  B.  [0]  23. 

1  M.  &  8.  52.    But  if  a  servant  be  robbed  of  money,  given  him  by  his 
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master  to  carry,  the  master  shall  not  have  any  action  agaiogt  hiih  for  f6 
8  Co*  84.  So,  where  a  man  sent  his  servant  to  receive  the  amount  of  al 
cheque  at  his  bankers,  but  the  servant,  instead  of  going  to  the  bankers,' 
obtained  the  amount  of  the  cheque  from  J«  S. :  and  the  banker  failed 
the  day  after,  before  the  cheque  was  presented :  the  court  h6ld  that  the 
servant  was  not  liale  for  the  loss.  10  Mod.  109.  So  where  bills  were 
sent  to  a  banker  in  London  for  the  purpose  of  presenting  for  payment, 
and  he  gave  them  up  to  the  acceptor  upon  recevidg  a  cheque  upon  a 
bank  for  the  amount,  which  cheque  was  afterwards  dishonoured ;  the 
court  held  that  he  was  not  liable  in  an  action  for  negligence  in  having 
done  so.    6  T.  R.  12. 

Secondly,  as  to  their  actions  against  strangers :  if  a  debtor  of  the' 
master  settle  an  account  with  the  servant,  and  promise  him  to  pay  the' 
balance,  the  master  may  maintain  an  action  on  such  promise.  Godb^ 
369,  361.  So,  upop  all  contracts  made  with  the  servant  upon  his  mas* 
ter's  account,  the  master  may  maintain  the  action.  Ibid.  If  a  servant 
purchase  goods  for  his  master,  which  are  afterwards  taken  out  of  biv 
possession  and  converted  by  a  stranger,  the  master  may  maintain  trover 
for  them  against  the  stranger ;  for  the  possession  of  the  servant  is  the 
possession  of  the  master.  Cro.  El.  638,  661,  746.  So,  if  a  servant 
be  cheated  of  his  master's  money,  the  master  may  maintain  an  action 
against  the  person  who  cheated  him.     1  Ro.  Abr.  98.    Cro^  Jac«  223* 

And  where  a  merchant's  clerk  made  illegal  insurances  in  the  kKtevyf 
with  money  he  had  embezzeled  from  his  master,  it  was  holden  that  thtf 
master  could  recover  this  money  from  the  lottery  office  keeperr  in  an 
action  for  money  had  and  received.  Cowp*  197.  So^  if  a  servant  be 
robbed  of  his  master's  money,  the  master  may  maintain  an  action 
against  the  hundred.  4  Mod.  303.  8ee  alsa  Stanf.  60.^  Bro^  Appeal, 
92.    Latch.  127. 

The  master  may  maintain  an  action  against  any  person  wha  entice* 
or  takes  his  servant  out  of  his  service,  21  H.  6,^  31, 18.  2  H.  BU  51 L 
1  Salk.  380.  2  Ld.  Raym.  1116.  Cowp.  54»  or  who  retains  him  after 
notice,  Noy,  10,  106.  1  Leon.  240.  2  Lev.  63.  Keilw.  180.  e  T. 
R.  221,  whether  the  servant  be  apprentice,  7  T.  R.  745.  5  East,  39, 
or  journeyman,  Cowp.  54.,  or  have  served  in  any  other  capacity*  Or, 
in  the  case  of  an  apprentice,  the  master  may  waive  the  tort,  and  biing 
assumpsit  against  the  person  employing  him,  for  the  value  of  the  woriL 
or  labour  of  bis  apprentice,  or  for  the  amount  of  the  wages  earned  by 
him ;  1  Taunt.  1 12.  5  East,  39,  n^  1  Salk.  68.  6  Mod.  69.  12  Mod. 
415.  MS.  M.  1814.  3  M.  &  Sr  191. ;  *andeven  where  an  apprentice 
went  into  the  king's  service,  it  haa  been  decided  that  the  master  wa» 
entitled  to  his  prize  money.    Fer  Le  IHanCi  J.,  in  foster  and  Stuart,  M. 

[♦44] 


PARTIES— J^LAIMTIFPS.  U^ 

1614,  MS.  3  M.  &  S.  191.  So,  a  master  is  entitled  to  the  benefit  of 
aay  contracts  his  apprentice  may  make  for  himself,  and  to  all  property 
acquired  by  his  labour.  &6,  during  his  apprenticeship ;  but  this  is  not 
the  case  with  the  contracts  or  property  of  hired  servstnts.  See  Co. 
Litt.  117  a.  For  a  battery  or  other  personal  injury  to  the  servant,  the 
master  may  maintain  an  action,  1  And.  13.  9  Co.  113.  10  Co.  131. 
StyL  94;  2  Bulst.  198.  1  Sid.  175.  Cro.  Jac.  618.  1  Ro.  Rep.  393, 
provided  he  have  thereby  lost  the  servide  of  the  servant,  2  Ro.  Abr. 
•82,  for  any  time,  however  short;  but  if  the  servant  be  killed,  the  mas- 
ter has  no  remedy,  the  private  injury  being  merged  in  the  public  crime. 
Yelv.  89,  90.  Browl.  205.  2  Ro.  Abr.  568.  1  Salk  11.  So,  if  a 
master  lose  the  service  of  his  servant,  through  the  negligence  or  want 
of  skill  of  the  surgeon  or  physician  who  has  undertaken  his  cure,  he  may 
maintain  an  action  against  the  surgeon  or  physiciah.  1  Ro.  Abr.  984 
1  Ho.  Rep.  124.  2  Bulst.  332.  Or  if  he  lose  the  service  of  a  female 
servant,  by  reason  of  her  seduction,  be  may  maintain  an  action  against 
tiie  seducer  \  Peake,  55. ;  upon  which  ground  it  is,  that  a  parent  now 
recovers  damages  for  the  seduction  of  his  daughter,  the  action  in  such 
t  case  not  being  maintainable  unless  laid  with  a  per  quod  servitium 
wmsiti     5  East,  47,  n.  and  see  5  East,  45.    2  T.  R.  167. 

But  ahhough  the  master  may  ihaintain  an  action  for  a  personal  injury 
to  his  servant,  yet  the  servant  is  not  thereby  precluded  from  bringing 
an  action  and  recovering  damages  for  the  same  injury.  If  a  servant  be 
robbed  of  bis  master's  property,  either  master  or  servant  may  bring  an 
action  against  the  hundred.  4  Mod^  303.  See  Stamf.  60.  Bro.  Ap- 
peal, 92,  Latch.  127.  A  mere  servant,  however,  who  has  no  interest 
in  the  contract  to  his  master,  cannot  maintain  an  action  for  the  non- 
performance of  it,  ahhough  it  be  made  to  himself  (as  servant  to  his 
master)  by  name.  8  B.  &  P.  147.  Nor  can  a  mere  servant  maintain 
trespass  or  trover  for  goods  of  his  master  taken  out  of  his  possession, 
or  an  action  for  any  injury  to  them  in  his  possession,  if  he  have  no  in- 
terest in  ^them :  for  they  are  in  law  considered  to  all  intents  and  pur- 
poses as  in  the  possession  of  the  master. 

If  an  agent  in  this  country  make  a  contract  for  a  person  beyond  sea, 
the  agent  may  sue  for  the  non*performance  of  it ;  as  if  a  factor  here 
sell  goods  for  a  person  beyond  sea,  he  may  sue  for  the  price  of  them« 
BoU  N.  P.  130.  So,  in  all  other  cases  where  a  factor  sells  goods  upon 
commission,  he  may  sue  for  the  price  of  them,  although  his  principal 
be  in  this  country.  Id.  As  a  factor's  sale,  however,  creates  a  contract 
in  law  between  the  principal  and  the  buyer,  the  principal,  by  notice  to 
the  buyer,  may  prevent  the  price  from  being  paid  to  the  factor,  and 
may  maintain  an  action  for  it,  Cowp.  255,  even  although  the  factor  sold 
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upon  a  del  credere  commission.  2  Stn  1 182.  So,  where  goods  sre  aold 
by  auction,  an  action  for  the  price  of  them  may  be  brought  either  by 
the  auctioneer,  1  H.  BL  81,  or  by  the  owner*  So,  the  action  ufM>Q  a 
policy  of  insurance  may  be  brought  either  by  the  person  in  whose 
name  it  was  effected,  or  by  the  person  actually  interested.  Park,  403* 
But  where  an  agent,  having  received  several  sums  of  money  for  A^ 
B«,  and  C,  paid  the  gross  ^amount  into  the  bank  of  D.,  it  was  holden 
that  A.  could  not  maintain  an  action  against  D.  for  his  portion  of  the 
Bsoney  so  lodged  with  him ;  1  Marsh.  132 ;  although  had  A's  portion 
been  lodged  separately  with  D.,  it  would  have  been  otherwise.  Also 
it  seems,  that  where  a  factor  deals  with  the  buyer  as  if  the  goods  were 
his  own,  and  conceals  the  name  of  his  principal,  ;f  an  action  be  after* 
wards  brought  by  the  principal  for  the  price  of  then^  the  buyer  may 
set  off  a  debt  due  to  him  by  the  factor.  7  T.  R.  360  n.,  but  see  E9eot 
▼.  MUwardf  Co.  B.  L.  456,  contra.  If  a  broker,  on  the  contraryr  sell 
the  goods  of  his  principal,  and  the  principal  bring  an  action  for  the 
amount  of  them  against  the  buyer,  the  latter  cannot  set  off  a  debt  due 
to  him  by  the  broker ;  2  Barn.  &  Aid.  137 ;  for  a  broker  and  a  factor 
are  very  different  persons ;  the  latter  is  intrusted  with  the  possession 
of  the  goods,  and  may  sell  them  without  disclosing  the  name  of  his  prio^ 
cipal ;  the  former  has  not  the  possession  of  the  goods,  but  is  entrusted 
merely  to  make  the  contract  between  the  seller  and  the  buyer»f6r 
which  he  receives  a  certain  remuneration,  and  is  not  otherwise  inter- 
ested. Id.  As  ta  injuries  to  goods,  &c.  in  the  hands  of  an  agent  or 
factor,  who  is  interested  in  them  to  the  extent  of  his  commbsion  or  bro« 
kerage,  he  is  deemed  in  law  to  have  a  special  property  in  them,  and 
may  maintain  trespass  or  trover  against  a  stranger  who  takes  them  from 
him,  or  trespass  for  any  forcible  ii^ury  to  them  whilst  in  his  possession, 
in  the  same  manner  as  a  bailee }  or  the  action  may  be  brought  by 
the  principal.  But  where  goods  are  shipped,  consigned  to  an  agent,  an 
action  against  the  captain  of  the  ship,  for  negl^ence  in  stowing  them, 
2  New  Rep..  411,  or  an  action  of  trover  for  them,  4  EasI,  211,  must  be 
brought  by  the  principal,  and  not  by  the  agent. 

But  in  the  case  of  officer  and  deputy,  vwhere  the  principal  is  legally 
responsible  for  the  deputy,  for  all  causes  of  action  arising  to  them  in  re« 
lation  to  their  office,  the  action  must  be  brought  in  the  name  of  the  offi- 
cer and  not  of  the  deputy,  even  although  the  deputy  be  in  fact  entitled 
lo  any  damage,  &c.  which  may  be  recovered.  Thus  an  action  upon 
staU  29  Bliz.  c.  4,  for  fees,  must  be  brought  in  the  name  of  the  sheri^ 
and  not  in  that  of  his  bailiff.  2  T.  R.  15^k-.158. 

A  master  of  a  ship  is  not  considered  in  law  as  a  mere  servant,  but 
may  bring  an  action  for  freight,  or  upon  any  other  contract  made 
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bim  on  account  of  the  ship.  6  Taunt  65.  So,  he  may  maintain  tres* 
pass  for  detaining  the  ship.  1  Salk.  10.  1  Ld.  Raym,  658,  or  any  other 
action,  it  should  seem,  which  can  be  maintained  by  a  bailee. 

And  lastly,  in  the  case  of  bailment,  as  where  goods  are  deposited 
with  a  person  to  keep,  or  given  to  a  carrier  to  carry  or  pledged  for  a 
snm  of  money,  or  distrained  for  rent,  &c  or  if  clothes  be  given  to  a  tai« 
lor  to  make,  or  to  a  laundress  to  wash,  or  the  like ;  if  the  goods  be  taken 
out  of  the  possession  of  the  bailee,  either  bailor  or  bailee  may  bring  an 
action  of  replevin,  Co.  Lit  145  b.,  trespass,  2  Rol.  551,  1.  25,  31,  569 ; 
L  17,  22,  25.  20  H.  7, 1.  a.,  or  trover,  R.  1.  Rol.  4. 1.  52.  So  if  any 
injury  be  done  to  the  goods  whilst  in  possession  of  the  bailee,  either  bai- 
lee or  bailor  may  maintain  trespass  or  case,  according  to  circumstances. 
See  1  Bam.  ds  Aid.  59. 

JhunU  and  ReoertumerJ]  If  a  ri valet  which  runs  between  two  *closes, 
be  stopped  by  the  occupier  of  one  of  them,  by  which  meabs  the  other  is 
flooded  and  the  timber  trees  rotted,  &c. ;  if  the  close  so  injured  be  in  the 
occupation  of  a  tenant  for  a  term  of  years,  the  termor  and  the  reversion- 
er may  each  maintain  an  action  against  the  wrong-doer ;  the  termor,  for 
the  loss  of  the  shade  and  shelter  of  the  trees,  &c.;  the  reversioner,  for 
the  damage  done  to  the  inheritance.  3  Lev.  209.  See  2  Ro.  Abr.  55. 
4  Burr.  2141.  acc.  So  in  all  cases  where  a  trespass  is  of  such  a  per- 
manent nature  as  to  be  injurious  not  only  to  the  tenant  in  possession, 
bat  also  to  the  inheritance  generally ;  the  termor  may  have  his  remedy 
by  an  action  of  trespass,  and  the  reversioner  by  action  on  the  case* 
Ante,  p.  9,  10,  16.  But  in  all  other  cases  for  an  injury  to  land,  not 
amounting  to  an  ouster,  the  action  must  be  brought  by  the  tenant  in  ac- 
tual possession. 

Assignee^]  if  a  reversioner  assign  his  reversion,  the  assignee  may 
have  an  action  of  debt  for  rent,  5  H.  7,  18  b,  19  a.  Bro.  Dette.  141.  1 
Ro.  Abr.  591.  3  Co.  22  b.  4  Mod.  81.  3  Mod.  338,  or  covenant  for  a 
breach  of  any  covenant  running  with  the  land,  1  Saund.  237.  See  Bro. 
Sum  &  Sev.  6.,  against  the  lessee ;  or  if  the  lessee  have  assigned  his 
term,  the  assignee  of  the  reversion  may  in  like  manner  have  debt  or  cov- 
enant against  the  assignee  of  the  term ;  3  Mod.  337,  338.  1  Show* 
199.  Carth.  182.  1  Salk.  80,  81 ;  and  if  the  assignment  have  been  to 
two,  the  action  must  be  by  both.  1  B.  &  P.  67.  1  Sid.  157.  1  Ley. 
109.  L.  Raym.  80.  So  the  assignee  of  the  term  may  have  an  action  of 
covenant  against  the  lessor  or  his  assignee,  for  breach  of  any  covenant 
ninning  with  the  land.  Cro.  Bl.  373.  436.  Moor,  419.  S  Co.  17,  a. 
And  the  same  of  a  devisee,  to  whom  a  reversion  or  term  is  devised. 
See  4  M.  &  S.  53. 

After  an  assignment  or  sale  of  goods  and  chattels,  that  is,  after  the 
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sale  is  completed  by  delivery»  all  actions  relating  to  them  must  be 
brought  by  the  assignee  or  vendee.  Thus,  >vhere  the  vendor  sends  the 
goods  purchased  to  the  vendee  by  a  carrier,  an  action  against  the  carri- 
er for  the  loss  of  the  goods  must  be  brought  by  the  vendee  and  not  by 
the  vendor,  whether  the  carrie'r  were  named  by  the  vendee,  8  T.  R.  330, 
or  not.  3  B.  &  P.  582.  See  Cowp.  294.  5  Bur.  2680.  1  Bulst.  68.  Hardn 
321.  1  T.  K.  659.  So  trover  or  other  action  for  goods  shipped  on  board  of 
a  ship,  must  be  brought  by  the  consignee ;  see  1  Marsh.  323 ;  unless  such 
consignee  be  merely  an  agent.  4  East,  211.  3  B.  &  A.  277.  But  the 
rule  in  these  cases  may  be  controlled  by  an  agreement  between  the  par- 
ties :  as  if  the  vendor  agree  to  deliver  the  goods  carriage  free,  or  upon 
being  paid  so  much  for  the  carriage  of  them ;  as  the  property  in  the 
goods  cannot  in  that  case  vest  in  the  vendee,  until  they  are  actually 
placed  in  bis  custody  and  possession,  he  canqot  maintain  any  action  for 
a  cause  of  action  relating  to  them  accruing  before  that  time. 

As  to  choses  in  action :  by  the  strict  rule  of  law  they  cannot  be  as* 
signed ;  and  consequently  no  person  can  maintain  an  action  in  his  owd 
name  as  assignee  of  them.  There  are  a  few  exceptions,  however,  to 
this  rule :  the  assignee  of  a  bail-bond  may  sue  upon  it  in  his  own  name, 
by  Stat.  4  Ann.  c.  16,  s.  20 ;  see  1  Arch.  Pr.  C.  B.  68 ;  the  assignee  of 
a  replevin  bond  may  sue  upon  it  in  his  own  *name,  by  stat.  1 1  6.  2,  c, 
19,  s.  23 ;  see  2  Arch.  Pr.  C.  B.  64 ;  and  the  indorsee  of  a  bill  of  ex- 
change, or  promissory  note,  may  sue  upon  it  in  his  own  name,  by  the 
law  merchant.  So,  the  assignees  of  a  bankrupt  may  sue  for  a  chose  in  , 
action  of  the  bankrupt,  in  their  own  name,  by  stat.  6  6.  4,  c.  16,  s.  63 ; 
but  if  an  action  were  already  commenced  by  the  bankrupt  before  his 
bankruptcy,  the  assignees  must  proceed  to  judgment  in  his  name,  and 
then  make  themselves  parties  to  the  record  by  scire  facias.  2  Arch. 
Pr.  C.  B.  139. 

Exectitors,  ^^J]  Executors  or  administrators  may  sue  in  their  own 
name,  as  executors,  &;c.  for  ail  causes  of  action  for  which  their  testator 
or  intestate^  might  have  maintained  an  action,  except  for  injuries  to  the 
person.  See  2  Arch.  Pr.  C.  B.  [26]  307,  and  see  post  B.  4.  And  for 
all  injuries  to  the  real  estate  of  the  deceased,  committed  in  his  life-time 
and  within  six  months  of  his  decease,  and  for  which  he  might  have 
maintained  an  action,  his  executors  or  administrators  may  have  an  ac- 
tion,  of  trespass  or  trespass  on  the  case,  as  the  case  may  be,  within  one 
year  after  his  decease ;  and  the  damages  recovered  shall  be  assets.  3 
&  4  W.  4,  c.  42,  s.  2.  If  a  debtor  makp  his  creditor  and  another  his  ex- 
ecutors, and  the  creditor  never  intermeddle,  but  refuse  to  act»  such  cred- 
itor may  bring  an  action  against  the  other  executor  for  the  amount  of 
his  debt.    W.  Jon.  345.    8  T,  R.  557.    As  to  feme  executrix,  see  ante, 
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ji.  39,  ^*  Barron  and  Feme  f  and  as'  to    the  joinder  of  executors, 
see  post. 


Care  must  be  taken  that  the  plaintiff  or  plaintifis  be  correctly  named  in 
the  declaration;  for  althoagb  misnomer  is  not  now  pleadable  in  abatement, 
8  &  4  W.  4,  c.  42,  s.  11,  yet  the  defendant  may  oblige  the  plaintiff  to 
amend  his  declaration  in  this  respect,  and  to  pay  the  costs  of  the  amend- 
ment. Id.  see  Arch.  Pr.  C.  B.  110,  120.  Care  must  also  be  taken  to 
state  the  name  correctly  in  the  writ ;  for  if  there  be  a  variance  between 
the  writ  and  declaration  in  this  respect,  the  court  upon  application 
would  set  aside  the  proceedings  for  irregularity. 

Sbct.  2« 

Joinder  of  Plaintiffs. 

Parceners^  As  parceners  are  considered  in  law  as  making  but  one 
heir  they  must  consequently  sue  jointly  in  all  actions  brought  by  them 
for  the  recovery  of  their  inheritance,  before  partition.  Co.  L.  164  a. 
Therefore  if  parceners  be  disseised,  they  must  join  in  the  action.  Co. 
L.  164  a.  Sro.  Several  Prec.  1,  So,  if  a  man  be  disseised  and  die,  and 
his  title  descend  to  parceners,  they  must  join  in  the  action.  Co.  Lit. 
164  a.  But  if  parceners  be  disseised  and  die,  their  heirs  must  sue  sever-, 
ally,  and  not  jointly  because  the  right  descending  is  in  this  case  several, 
although  after  recovery  they  be  parceners  again.  Bro.  Several  Prec.  1. 
Joinder  in  Action,  43.  In  replevin,  the  defendant  cannot  make  conu- 
sance as  bailiff  to  one  coparcener,  for  a  moiety  of  the  rent.  5  Mod. 
141.  1  L.  Raym,  64.  Skin  596.  Carth.  364.  So  one  parcener  can- 
not avow  for  her  moiety  of  the  rent,  but  must  avow  in  her  own  right, 
and  as  bailiff  to  *the  other,  for  the  entire  rent.  1  Salk.  300.  Carth.  364. 
so  in  trespass  or  case  for  any  damage  done  to  their  land,  parceners  must 
join. 

But  after  parceners  have  made  partition,  they  cannot  recover  in  a 
joint  action,  or  on  a  joint  demise  in  ejectment;  1  Bac.  Abr.  Coparceners 
B. ;  because  their  seisin  is  no  longer  joint,  but  several.  So,  if  parceners 
in  tail  alien  and  die,  the  issue  must  have  several  actions  ;  because  the 
alienation  was  a  partition  in  law.    Bro.  Coparcener,  2. 

Joint-tenants.]  Joint-tenants  must  join  in  all  real  and  mixed  actions, 
for  they  have  but  one  joint  title  and  one  freehold.  Co.  Lit.  180  a,  105  b. 
And  therefore  they  ought  to  join  in  a  writ  of  right,  Prcecipe  quod  reddat, 
assize,  waste,  quare  impedit^  &c. ;  Th.  D.  J.  2,  c.  2  ;  [and  in  ejectment, 
the  declaration  must  be  upon  their  own  demise.    All  real  actions,  how- 
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ever,  with  the  exception  of  the  writ  of  dower  unde  nihil  habeif  and  the 
right  of  dower,  are  now  abolished,  as  are  also  all  mixed  actions,  except 
quare  impedit  and  ejectment.]  So  they  ought  to  jpin  in  trespass  and  oth- 
er personal  actions,  where  they  have  a  joint  interest.  So,  in  debt  or 
avowry  for  rent,  R.  5  Mod.  73,  [or  avowry  for  damage  feasant.  5  Mod* 
151.]  But  they  are  not  to  join  in  an  audita  querela^  where  execution  is 
sued  against  them  on  a  joint  recognizance ;  for  it  is  a  several  grievance. 
R.  Noy,  1.    Com.  Dig.  Abatement,  £•  9. 

Where  two  joint  tenants  of  a  house  let  it  to  a  tenant,  and  after 
receiving  the  rent  for  some  time  through  an  agent  appointed  by  both, 
one  of  them  gave  the  tenant  notice  to  pay  bis  moiety  to  a  different 
agent,  and  he  did  so :  held,  that  this  receiving  of  the  rent  by  each  sepa- 
rately,  did  not  prevent  them  afterwards  from  joining  in  an  action  for 
use  and  occupation  against  the  tenant,  to  recover  rent  subsequently  ac- 
crued.    Powis  et  ah  v.  5mifA,  1  D.  &  R.  400. 

Tenants  in  Common.']  Tenants  in  common  shall  not  join  in  a  real 
action,  for  they  have  several  titles ;  Lit.  s.  311 ;  nor  in  a  writ  of  entry 
upon  Stat.  5  R.  2,  or  upon  stat.  8  H.  6 ;  Th.  D.  I.  2,  c.  3,  s.  8 ;  nor  in  a 
writ  of  waste,  upon  a  lease  for  life ;  see  2  Mod.  61 ;  nor  for  forging  of 
false  deeds,  for  that  concerns  the  inheritance.  2  Cro.  231.  So,  if  they 
make  a  joint  lease  in  tail  or  for  life  rendering  rent,  which  is  not  entire, 
but  may  be  divided,  they  shall  make  several  avowries  for  the  rent,  for 
that  is  incident  to  the  reversion  which  they  claim  by  several  titles. 
Lit.  s.  314.  [5  T.  R.  249.]  So,  they  shall  not  join  in  an  avowry  for 
Tent  not  entire,  reserved  upon  a  lease  for  years ;  Lit.  s.  317 ;  or  if  a 
<listress  for  a  rent  not  entire  be  rescued,  they  shall  not  join  in  rescous. 
Lit.  s.  314.  But  in  a  real  or  mixed  action  for  a  thing  entire  and  inca* 
pable  of  division,  tenants  in  common  must  join :  as  in  assise  for  the  ser- 
vice of  a  horse  ;  Co.  L.  197 ;  or  in  quare  impedit^  the  presentation  be- 
ing entire  ;  Co.  L.  197  b.  Th.  D.  1.  2,  c.  3,  s.  3 ;  or  in  waste,  upon  a  lease 
for  years  ;  2  Mod.  62 ;  or  in  a  writ  of  ravishment  or  right  of  ward. 
Co.  L.  197,  b.  Th.  D.  1.  2,  c.  3,  s.  5.,  So,  in  all  personal  actions  for  a 
matter  that  concerns  the  tenements  in  common,  [and  where  the  injury 
complained  of  is  entire  and  indivisible,]  tenants  in  common  must  join : 
as  in  trespass  quare  cUmsumf regit.  D.  1  Sid.  49.  Th.  D.  I*  2,  c.  3,  s. 
4.  Co.  L.  198,  a.  1  Salk.  4.  R.  5.  H.  4, 1  b ;  or  in  an  action  on  the 
case  for  a  nuisance,  &c.  2  Cro.  231 ;  or  in  detinue  of  charters ;  Co.  Lit 
197,  b.  Th.  D.  1.  2,  c.  3,  s.  6 ;  or  in  warrantia  charta  ;  Co.  L.  197,  b ; 
or  in  an  action  on  the  case  for  ploughing  their  lands,  whereby  their  ca&> 
tie  are  hurt ;  R.  Jon.  142.  Com.  Dig.  Abatement.  E.  10 ;  or  the  like. 
Tenants  in  common,  howeveri  may  join  or  sever  *in  debt  or  covenant 
for  rent :  Carth.  289 :  they  may  join,  because  the  contract  is  entire ;  or 
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Aey  may  serer,  becaose  the  rent  is  distributable.  So,  one  tenant  in 
coounon  may  sue  for  the  double  value  of  his  moiety  of  the  rent,  under 
Stat  4  6.  2,  c.  28 ;  2  W^  Bl.  1077 }  or  both  may  join  in  an  action  for 
the  double  value  of  the  whole  rent*  But  in  all  other  cases*  where  that 
which  is  sued  for  is  not  distributable,  as  in  covenant  for  not  repairing, 
wheie  the  damages  are  not  distributable  because  uncertain,  tenants  in 
common  must  join  in  the  action.  1  Sid.  157.  1  Lev.  109.  T.  Raym. 
80.  And  see  Bro.  Joinder  in  action,  104.  28  Ed.  8,  90.  18  H.  0,  6, 
7.    Keilw.  14.  Moor,  40.    Bendl.  89.    Godb.  90,  28S. 

It  has  been  decided  that  tenants  in  common  cannot  recover  in  eject- 
ment on  a  joint  demise ;  1  Show.  842.  2  Vent.  214.  Comb.  190.  Garth. 
224.  Co.  Lit  200.  2  Wils.  282 ;  not,  it  should  seem,  for  the  reasop  usu- 
ally  assigned  for  it,  namely,  that  tenants  in  conunon  cannot  join  in  a 
lease ;  for  they  may  join  or  sever  in  making  leases,  at  their  option ;  Co. 
Lit  168.  1  Ro.  Abr.  848,  877.  3  Bac.  Abr.  Joint-tenants,  H.  1 ;  but 
because  of  the  inconvenience  of  trying  two  titles  in  the  one  action,  as 
tenants  in  common  claim  by  distinct  titles.    See  post,  in  **  Ejectment.'' 

Jotnt-centracfor,  ^.]  In  actions  ex  contradu^  all  the  persons  with 
whom  the  contract  was  made,  if  living,  must  join  in  the  action ;  or  if 
any  of  them  be  dead,-  that  fiict  must  be  stated  in  the  declaration,  and 
the  action  may  be  brought  by  the  survivors  alone,  if  the  cause  of  action 
survive  to  them.  Thus,  if  two  deliver  100/.  to  A.,  one  alone  cannot 
maintain  an  action  of  account  for  it  10  £d.  8, 489.  See  10  £d.  4,  5. 
Th.  D.  1.  11,  c  47,  s.  2. 

So  if  a  covenant  be  made  to  two  or  more  jointly,  all  the  covenantees 
must  join  in  an  action  on  it,  5  Co.  18  b.  Hob.  172.  2  Leon.  27.  And 
see  Comb.  115,  even  although  the  covenant  be  to  do  a  thing  for  the  ben- 
efit of  one  of  them  ody.  Yelv.  177,  but  see  8  Mod.  208.  And  the 
same  in  the  case  of  a  bond,  all  the  obligees,  if  living,  must  join  in  an 
action  upon  it ;  or  if  any  of  them  be  dead,  that  fact  must  be  averred  in 
the  declaration,  and  the  action  be  brought  by  the  survivors.  1  Sid. 
888.  420.  1  Vent  84.  86  H.  6,  10.  Lil.  Ent  105.  Lib.  Plac.  115, 
pi.  I6i .  1  Brown  Ent  108,  pi.  25.  But  if  a  man  covenant  with  two 
or  more,  et  cum  quoHbet  eorumt  and  the  interest  of  the  covenantees  be 
several  and  not  joint ;  as  if  a  man  devise  Blackacre  to  A.,  Whiteacre 
to  B.,  and  Greenacre  tor  C,  and  covenant  with  them  e<  quolibet  earumt 
thai  he  is  lawful  owner  of  the  saidacres,  each  of  the  covenantees  may 
alone  maintain  an  action  on  the  covenant  5  Co.  18  b,  19  a.  8  Leon. 
160, 161.  2  Leon.  47.  Or  even  if  a  man  covenant  with  two  or  more 
joiatly,  without  the  words  ^et  qt^Ubet  eorumf^  yet  if  the  interest  and 
cause  of  action  of  the  covenantees  be  several  and  not  joint,  each  of 
them  may  briiig  an  action  for  his  particular  damage,  notwithstanding 
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the  words  of  the  covenant  are  jcnnt.  5  Oo.  •  a.  Dy.  389  b:  9  hM^ 
62.  3  Mod.  263.  Bal.  N.  P.  157<  1  Saund.  154,  (il  1.)  And  ontht 
contrary,  although  a  covenanM^ith  several  contain  iJi^  words  *^etqtudi* 
bet  corumj*'  or  other  woi'dslo  the  like  eSecV  yet  if  the  interest  of  the 
covenantees  be  joint  and  not  several,  ai  if  in  the  above  case  the  ^tbree 
acres  had  been  demised  to  A.,  B.  and  C.',  jointly,  the  words  *<  et  quolibet 
eorumf'  must  be  rejected  as  surplusage,  and  the  covenantees  must  «ue 
jointly  upon  the  covenant.  5  Co.  18brl9a.  3  Leon.  160,  161.  3 
Leon.  47.     1  Saund.  155,  (n.  2.) 

In  assumpsit/  all  the  parties  with  whom  the  contract  was  expressly 
or  impliedly  made,  must  join  in  the  action,  if  the  consideration  be  joint 
and  the  thing  contracted  to  be  done,  be  for  the  benefit  of  all.  -  Thas, 
where  the  separate  cattle  of  A.  and  B.  were  distrained,  and  C.^  in  con- 
sideration of  10/.  paid  to  him  by  them  jointly^  promised  to  have  their 
cattle  redelivered  to  them,  the  court  held  that  A.  and  B.  should  join  in 
the  action,  because  the  contract  and  consideration  were  joint,  it  not  be- 
ing  known  how  much  of  the  10/.  one  gave,  and  how  much  the  other. 
1  Ro.  Abn  31,  pi.  9.    StyL  156,  157.  203.    And  where  three  parlies 
agreed  to  be  jointly  interested  in  certain  goods,  but  that  they  should  be 
bought  by  one  of  them  in  his  name  only,  and  such  one  made  a  contract 
for  the  purchase  accordingly:  it  was  holden  that  all  might  join  in  suing 
the  vendor  for  a  breach  of  that  contract.     19  B«  &  C.  671.  And  see  2 
Tyr.  140.     Where  a  father  and  son  agreed  with  a  purchaser  to  sell  an 
estate,  and  it  was  agreed  that  part  of  the  purchase  money  should  be 
paid  to  the  son ;  the  father  and  son  having  joined  in  an  action  for  this 
part  of  the  purchase-money,  the  court  upon  demurrer  gave  judgment 
for  the  defendant,  holding  that  as  this  was  a  duty  vested  in  the  son,  he 
alone  should  have  brought  the  action,  3  Mod.  263.    After  a  dissolution 
of  partnersrhip  between  A.,  B.,  &  C,  C.  drew  bills  in  the  name  of  all 
the  partners  in  favour  of  a  stranger,  who  afterwards  recovered  upon 
them  against  A.  and  B.  f  and  the  judgment  was  satisfied  by  the  attorney 
of  A.  and  B.,  who  advanced  a  part  of  the  money  himself,  and  borrowed 
the  remainder  upon  the  joint  credit  of  A.  and  B. :  the  court  hefd  the 
money  so  paid  in  satisfaction  of  the  judgment,  might  be  recovered  in  a 
joint  action  by  A.  and  B.  against  C. ;  for  here  the  consideration  was 
joint,  and  the  implied  contract  consequently  joint  also.     5  East,  225. 
But  where  A.,  B.,  and  C.  were  appointed  assignees  under  a  commission 
of  bankrupt,  and  A;  and  B.  paid  each  half  of  the  solicitor's  bill :  it  was 
holden  that  A.  and  B.  could  not  join  in  an  action  against  C,  for  his  pro- 
portion of  the  money  so  paid,  because  the  consrderation  was  several 
and  not  joint ;  each  should  have  brought  a  separate  action.    3  B.  dz;  P. 
235.    So,  where  A.  and  B.,  together  with  C.  and  D.,  were  owners  of 
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Mfe  diip,  and  E.  owner  of  another,  and  a  pdze  being  taken  by  both 
tiiips  and  condemned^  was  shared  between  them ;  but  afterwards  the 
ieatenoe  of  caodeoiaation  being  fereraed,  and  restitution  awarded  whh 
costs,  the  costs  were  paid  by  A.  and  B.,  d  and  D.  halving  in  the  mean- 
time become  bankrupts :  the  coort  held  that  an  action  could  not  be 
broqght  by  A;  and  B^  against  E<,  /or  his  proportion  of  the  money  so 
paid;  because  it  was  either  a  partnership  transaction,  when  C.  D. 
should  have  joined  or  not,  when  separate  actions  should  have  been 
brought  by  A.  and  B.    2  T.  R.  282. 

In  detinue  upon  a  bailment,  all  those  who  bailed  the  thing  detained, 
must  join  in  an  action  :  as  if  there  be  a  bailment  of  a  writing  by  two^ 
one  alone  cannot  bring  detinue  for  iti  22  Ed.  3,  5.  24  Ed.  3,  24^ 
Thi  Di  1.  2,  c.  3,  s.  6i  Butj  on  the  other  hand,  if  a  charter  be  made  to 
two  or  morci  and  one  of  them  bail  it  to  a  stranger,  he  *who  bailed  it 
shall  alone  have  the  action^  Th.  D.  I.  11,  c.  47,  s.  8.  R.  Latchi  124^ 
If,  however,  there  have  been  no  bailment,  but  the  action  be  brought  upon 
a  supposed  findings  all  persons  jointly  interested  in  the  thing  detained 
should  join  in  the  action^ 

•In  actions,  whioh  though  ex  delietoin  form,  are  ex  contractu  in  sub- 
fetaace,  the  same  persons  should  be  made  parties  as  if  the  fo^  of 
the  action  were  ex  coTUracttu  Thus,  in  case  against  a  carrier  or  bailee^ 
the  same  persons  should  join  as  plaintiffs,  as  if  assumpsit  were  brought 
instead  of  case.    See  6  T.  R.  369^    2  New  Rep^  365. 

Lastly^  as  to  actions  ex  delicto ;  where  two  or  more  persons  have 
received  a  joint  damage  from  the  tort  of  another,  and  are  also  jointly 
interested  in  the  thing  which  was  the  subject  of  the  injury^  they 
should  aU  join  in  the  action*  Thus^  if  there  be  several  part-owners  of 
a  ship  or  goods^  they  ought  to  join  in  an  action  against  a  person  who 
takes  them  away  or  prejudices  tbem^  R.  3  Lev.  351.  1  Salk.  32.  4 
Mod«  176^  181.  Skin.  334,  361^  So,  if  two  persons  be  robbed  on  the 
highway  of  a  sum  of  money^  in  which  they, are  jointly  interested,  they 
may  join  in  an  action  against  the  hundred ;  but  if  the  money  were  the 
several  property  of  the  parties,  each  must  bring  a  separate  action.  Dy. 
370  a.  pL  59 ;  and  see  2  Leon.  12  pi.  19.  So,  where  two  persons  obtain- 
ed a  mandamus^  it  was  holden  that  they  might  join  in  an  action  for 
a  false  return  to  it ;  because  the  prosecution  and  charge  of  the  mandamus 
were  joint.  3  Lev.  362,  363*  So,  if  several  persons  have  a  joint  interest 
in  the  things  distrained,  they  must  join  in  the  replevin.     Co.  Lit.  145,  b. 

So,  if  two  or  more  persons  have  received  an  entire  joint  damage, 
they  may  in  general  join  in  the  action,  although  their  interests  be  sever- 
al. Thus,  if  there  be  two  ancient  mills  in  a  manor,  at  one  or  other  of 
wldcb  the  tenants  ^re  bound  to  grind  their  corn;  and  if  one  of  the  ten- 
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ants  do  not  grind  his  corn  at  either  of  them,  the  owners  of  both  tfttf 
mills  may  join  in  an  action  against  him.  2  Saund.  115.  2  Lev.  27.  1 
Vent.  167.  So,  it  has  been  holden  that  several  persons,  called  dippers, 
at  Turnbridge  Wells,  might  join  in  an  action  against  a  person  who 
exercised  the  business  of  a  dipper  without  being  duty  appointed,  and 
disturbed  the  plaintiffs  in  the  exercise  of  their  employment.  2  Wils. 
414.  And  where  bail  called  together  upon  an  attorney,  and  employed 
him  to  render  their  principal,  it  was  holden  that  one  of  them  alone 
could  not  afterwards  maintain  an  action  against  the  attorney  for  neg- 
lecting to  effect  the  surrender.  1  Taunt  7.  So,  if  a  man  hold  several 
lands  of  several  lords  by  hcriot  customi  and,  to  defraud  them  of  their 
heriot,  make  a  fraudulent  gift  of  all  his  heriotable  beasts,  all  the  lords 
may  join  in  one  action  upon  stat.  13  El.  c.  5  Dy.  351.  But  if  the  par- 
ties be  interested  in  different  degrees,  they  cannot  join  in  the  action,  al« 
though  for  the  same  tortious  act :  as  for  a  nuisance  or  other  act,  which 
may  damage  the  inheritance,  the  tenant  and  the  reversioner  cannot  join 
in  the  same  action.  So,  for  a  trespass  io  cutting  down  trees,  the  tenant 
and  reversioner,  or  the  copyholder  and  lord,  cannot  join  in  the  sanre 
action.  2  H.  4,  12.  So,  if  a  stranger  put  his  cattle  upon  a  common, 
the  commoner  and  lord  cannot  join  in  an  action  against  him.  So,  if 
goods  be  taken  out  of  the  possession  of  a  bailee,  the  bailor  and  bailee 
cannot  join  in  an  action  of  trespass,  &c.  for  them.     48  E<f.  3»  20,  21. 

*lf  however  neither  the  damage  nor  the  interest  be  joint,  the  parties 
injured  cannot  join  in  ao  action  for  the  same  tortious  act.  As  where 
the  several  goods  of  difierent  persons  are  distrained,  at  the  same  time 
and  by  the  same  person,  yet  they  cannot  join  in  an  action  of  replevin. 
Bro.  Replevin,  pi.  12.  So,  two  persons  cannot  join  in  an  action  for  as- 
sault and  battery,  or  false  imprisonment ;  for  the  imprisonment  or  bat- 
tery of  the  one  cannot  be  the  imprisonment  or  battery  of  the  other. 
Bro.  Joinder  in  Action,  68.  Fitz.  Id.  17.  Owen,  106.  Keilw.  55. 
So  if  a  man  say  of  two  others  that  they  are  thieves  or  murderers,  or 
the  like,  the  persons  so  slandered  cannot  join  in  an  action  against  him, 
but  must  sue  separately.  Cro.  Car.  513.  Dy.  19  Gouldsb.  76.^  Bat 
it  should  seem  that  joint-tenants  or  coparceners  i)nay  join  i»  aa  action 
of  slander  of  their  title,  if  they  have  thereby  received  a  joint  damage. 
2  Saund.  117  a.  So  it  has  been  decided  that  partners  may  maintaii^ 
a  joint  action  for  defamatory  words  spoken  of  them  in  relation  to  their 
trade.     3  B.  &;  P.  150. 

Partners^l  Partners  are  joint  tenants ;  with  this  exception  only, 
that  by  the  law  merchant  there  is  no  right  of  survivorship  between 
them.  Consequently  they  must  join  in  all  actions  respecting  the  part- 
nership property,  even  although  one  of  them  be  an  infant.     14  East,. 
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SlO.  And  where  three  parties  agreed  to  be  jointly  interested  in  cer« 
(ain  goods,  bat  that  they  should  be  bought  by  one  of  them  in  his  own 
name  only,  and  such  one  made  a  contract  for  the  purchase  accordingly : 
it  was  holden  that  all  might  join  in  suing  the  vendor  for  a  breach  of 
that  contract.  10  B.  &  C.  671.  But  if  one  partner  die,  although  there 
be  no  jus  accrescendi,  and  the  surviving  partner  and  the  executor  or  ad- 
ministrator  of  the  deceased  be  tenants  in  common  of  the  partnership 
property;  yet  the  right  of  action  survives,  and  the  action  mbst  be 
brought  by  the  surviving  partner  alone,  who  upon  recovery  will  become 
accountable  to  the  executor  for  his  moiety.  2  Salk.  444.  1  L.  Raym. 
340.  R.  contra,  2  Lev.  188.  228.  adm.  2  Lutw.  1493.  dub.  1 
Show.  189.  And  where  money  was  due  to  two  partners,  and  after 
the  death  of  one  of  them  it  was  paid  to  a  third  person,  the  Court  held 
that  the  surviving  partner  might  maintain  an  action  in  his  own  right* 
and  not  as  survivor,  for  money  had  and  received  to  bis  use.  2  T.  R. 
476.  If  one  partner  however  become  a  bankrupt,  his  assignees  and 
the  solvent  partner  shall  afterwards  join  in  all  actions  which  may  be 
broiight  by  the  assignees,  for  causes  relative  to  the  partnership  proper- 
ty ;  10  East,  418 ;  and  if,  instead  of  doing  so,  the  action  be  brought  by 
both  partners,  the  defendant  may  plead  in  bar  the  bankruptcy  of  one  of* 
them.  8  T.  R.  140.  But  it  seems  a  dormant  partner  need  not  be  join- 
ed as  plaintiiSr  in  an  action ;  nor  can  any  advantage  be  taken  of  the 
nonjoinder  in  such  a  case.  2  Taunt.  324,  325  n.  And  on  the  other 
hand,  if  a  firm  include  the  name  of  a  person,  who  in  fact  is  not  a  part* 
ner,  yet  it  has  been  holden  by  Lord  Eiienborough  at  nisi  prius  that 
such  person  should  be  made  a  party  to  the  action ;  2  Campb.  302 ;  at 
least,  to  excuse  the  omission,  very  distinct  and  satisfactory  proof  must 
be  givcD  that  such  person  has  no  property  whatever  in  the  partnership 
fund,  or  share  in  the  business  as  a  partner.  *14  East,  210 ;  see  2  Brod. 
&  B.  11. 10  B.  &  C.  20.  The  persons  to  be  named  plaintiffs,  should 
be  such  as  were  partners  at  the  time  the  contract  was  made,  1  Esp. 
180,  or  the  tort  committed^  and  not  merely  such  as  were  partners  at 
the  time  of  the  action  brought. 

ExectOars.]  In  actions  by  executors,  all  must  join,  Ast.  Ent.  1 1,  [Bro. 
Executors,  88},  though  some  be  within  the  age  of  17  years,  R.  Yelv. 
130.  2  Saund.  213.  T.  Raym.  198.  [Went.  95.]  See  1  Brownl.  101. 
1  Lev.  181,  or  do  not  administer  or  prove  the  will,  R.  1  Lev.  161.  1 
Salk.  3,  or  refuse  before  the  ordinary.  Th.  D.  1.  2,  c.  11,  s.  6,  [9  Co.  87] 
Com.  Dig.  Abatement,  £•  13.  So,  if  there  be  two  administrators,  both 
must  join  in  the  action.  Rast.  Ent.  324,  c.  Reg.  140  a.  Com.  Dig. 
Abatement,  E.  14. 
Ass^nees  of  Bankrupt*']    In  actions  by  the  assignees  of  a  baokrupt, 
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all  the  assignees  must  join.  2  Stark.  424.  So  the  assignees  of  A.,  and 
the  assignees  of  B.,  under  separate  commissionsi  must  join  in  an  action  for 
a  joint  debt  due  to  A.  and  B. :  3  T.  R.  779  ;  but  they  cannot  sue  joint- 
ly for  such  a  debt,  and  also  for  debts  due  separately  to  A.  and  B.,  in  the 
one  action.  3  T.  R.  433.  So  if  one  partner  of  a  firm  become  bank- 
rupt, his  solvent  partner  must  join  with  his  assignees  in  action  relating 
to  the  partnership  property ;  ante,  p.  52 ;  and  this  may  be  done  even  io 
an  action  against  a  creditor  of  the  firm,  for  the  amount  of  a  bill  of  ex- 
change indorsed  to  him  by  the  bankrupt  partner,  after  the  act  of  bank- 
ruptcy.    10  East,  418. 

Summons  and  Severance^]  Where  several  persons  have  a  joint  right  of 
action,  any  one  or  more  of  them  may  commence  the  action  in  the  names 
of  all,  without  the  consent  or  privity  of  the  others ;  Co.  Lit.  139.  Bro* 
Sum.  &  Sev.  17;  and  in  real  actions,  Co.  Lit.  139.  Keilw.  47.  Bro* 
Sum.  &  Sev.  4,  16,  18.  Judgm.  144,  mixed  actions,  Co.  Lit  I39. 
Bro.  Chart  de  Terre,  74.  Sum.  &  Sev.  9.  2  Ro.  Abr.  488.  Keilw.  47, 
in  detinue  of  charters  (for  it  standeth  in  the  realty),  Co.  Lit.  286.  Bro. 
Charte  de  Terre,  74,  and  in  all  personal  actions  by  executors  for  causes 
of  action  accruing  in  the  life-time  of  the  testator.  Went.  Ex.  96,  104. 
Carth.  61, 191.  Hardr.  317.  2  Ro.  Abr.  488.  9  Co.  37.  1  Saik.  3, 9. 
Godolph.  134,  if  one  or  more  of  the  persons  so  named  as  plainlifis  4o 
not  appear,  or  make  default  after  appearance,  the  other  may  have  jiK^* 
ment  of  severance,  or,  as  it  is  technically  termed,  judgment  ad  sequen* 
dum  solum.  This  judgment  may  be  prayed  only  where  all  the  persons 
named  as  plaintiffs  must  of  necessity  have  been  joined  in  the  action,  6 
Co.  2^  2  Ro.  Abr.  488.  Bro.  Quare  Imp.  2,  such  as  parceners,  Co. 
Lit.  164;  and  see  Bro..  Coparcener,  2,  joint-tenants,  Bro.  Sam.  &  Sev. 
17.  5  Mod.  150,  151.  See  Noy,  1,  or  executors  ;  Carth.  61.  1  Salk. 
3,  9.  9  Co.  37  ;  but  not  by  tenants  in  common,  unless  in  Quare  bnpedii^ 
2lnsLl97.    5  Mod.  11. 

If  the  default  be  before  appearance,  it  is  necessary  to  soe  out  a  writ 
of  summons  ad  sequendum  semel^  (see  the  form,  Thes.  Brev.  301,)  and  let 
the  sheriff  serve  a  copy  of  it  upon  the  party  who  has  made  default ;  Co, 
Lit.  139.  Bro.  Sum.  &  Sev.  10.  2  Ro.  Abr.  488  ;  and  if  upon  the  ap- 
pearance day  of  the  writ,  he  do  not  appear  and  join  *in  prosecuting  the 
action,  judgment  of  severance  will  be  given  by  the  court  in  which  the 
record  is.  Bro.  Sum.  &  Sev.  10.  2  Ro.  Abr.  489.  But  if  default  be 
made  after  appearance,  a  writ  of  summons  is  unnecessary,  and  the 
court  will  give  judgment  of  severance  without  it.  Bro.  Sum.  6l  Sev. 
10.    10  Co.  135.     Hardr.  317. 

After  judgment  of  severance  given,  the  other  plaintiff  then  proceeds 
A3  to  his  moiety,  and  in  some  cases  for  the  who]e :  thus  in  real  actions* 
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ha  proeeeds  for  a  moiety  odIj  :  but  in  qiiore  impediif  Co«  Lit.  197  b. 
Dy.  279.  10  Co.  194«  he  proceeds  for  the  whole.  And  where  he  pro- 
ceeds  for  the  whole,  the  subsequent  death  of  the  plaintiff  severed  has  no 
effect  upon  the  suit ;  Co.  I^it.  197 ;  but  where  he  proceeds  for  his  moi- 
ety only,  such  death  will  abate  the  suit.  Co.  Lit.  186.  Cro.  Car.  574. 
Cro.  Jac.  19.  10  Co.  134.  After  severance,  the  party  severed  can 
never  be  mentioned  in  the  suit,  Bro.  Proc.  12.  2  Ro.  Abn  489,^98. 
Cro.  Car.  420,  norderive  any  advantage  therefrom.  Dal.  51,  pi  17.  63, 
pi.  80.    Went.  Ex.  104, 105.    But  see  Bro.  Coparcener,  2. 

In  personal  actions  (with  the  exception  of  those  by  executors,  and  of 
detinue  of  charters,  as  aboye*  mentioned,)  there  can  be  no  summons  and 
severances  Co.  Lit.  139.  Bro.Chart.de  Terre,  74.  Sum.  &  Sev.  8 
Carth.  191 ;  and  in  these  cases,  although  one  of  several,  jointly  inter* 
ested,  may  bring  the  action  in  the  name  of  ail,  without  their  consent  or 
privity,  yet  any  of  the  others  may  release  the  action,  and  render  his 
proceedings  fruitless ;  see  7  Taunt.  421 ;  and  his  only  remedy  in  that 
ease  will  be  by  aetion  oa  the  case  against  the  relessor,  for  damages  for 
the  injury  he  has  suBtained  by  bis  releasing.  Or  any  of  the  others  thus 
JMoed  in  the  actton  without  their  consent,  may  apply  to  the  court  to 
stay  proceedings,  until  they  shall  be  indemnified  by  the  person  actually 
bringiJig  the  action,  as  to  costs  of  a  nonsuit  or  verdict  against  them.  If 
an  executor  however  release  an  action,  the  other  executor  cannot  main- 
tain an  action  against  him  for  doing  so ;  but  it  will  amount  to  a  detas^ 
taoU  m  the  relessor^  for  which  he  is  answerable  in  another  manner.  Go* 
dolph.  lU.  Dal  51,  pL- 17, 58,  pL  30.  Went.  Ex.  104.  It  may  be  ne- 
cessary to  mention,  that  a  release  by  a  joint  demandant  or  plaintiff  in  a 
real  or  mixed  adioni  affects  merely  .his  moiety,  and  is  not  a  bar  to  the 
whole  cause  of  action  as  in  personal  actions.    Bac.  Abr.  Release  D. 

JVbn^'atmfrr.]  In  debt  on  bond.  If  all  the  obligees  do  not  join  in  the 
action,  and  the  death  of  those  omitted  be  not  averred  in  the  declaration, 
the  defendant  may  either  plead  the  non-joinder  in  abatement ;  1  Sid.  288. 
420.  1  Vent  34 ;  or,  (which  is  much  the  better  mode,)  he  may  set  out 
the  bond  on  oyer,  and  demur  generally ;  1  Sid.  238.  420.  1  Yent.  34. 
1  Saund.  291,  f.  Com^  Dig.  abatement,  £.  12 ;  or  he  may  take  advantage 
of  it  at  the  trial  as  a  variance,  upon  the  plea  of  non  est  factum  ;  1  Saund. 
154,  (n.  1.) ;  or  if  it  appear  upon  the  face  of  the  declaration  that  there  is 
an  obligee  living,  who  is  not  named,  the  defendant  may  demur  general, 
ly,  without  praying  oyer,  or  he  may  make  the  non*joinder  the  subject  of 
a  motion  in  arrest  of  judgment.  Al.  41.  2  Str.  1146.  Bui.  N.  P.  158. 
1  Saund.  291  f.  And  the  same  in  the  action  of  covenant  *when  all  the 
eovenantees  do  not  join  in  the  action.  1  Saund.  291  f,  154,  (n.  1 .}  1  Bt 
Ig.  P.  67. 
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In  actioDS  upon  contracts  not  under  seal,  brought  by  sonoe  only  of 
several  who  ought  to  join,  without  averring  the  death  of  the  others  io 
the  declaration,  the  defendant  may  plead  the  non-joinder  in  abatement, 
or  take  advantage  of  it  at  the  trial  upon  the  general  issue,  2  Stark.  424, 
at  his  option ;  or  if  it  appear  upon  the  face  of  the  declaration  that  the 
contract  was  made  with  others  as  well  as  the  plaintiff,  it  will  be  error, 
6  Co.  18  b.  1  Saund.  153,  154,  (n.  1.)  2  Str.  820. 1146.  1  Vent.  34. 
Skin.  401.  Bui.  N.  P.  158;  and  the  defendant  may  either  demur,  or 
make  the  non-joinder  the  subject  of  a  motion  in  arrest  of  judgment  or 
of  a  writ  of  error. 

In  actions  for  a  tort/  such  as  trespass,  case,  Asc,  if  brought  by  some 
only  of  several  who  ought  to  join,  the  defendant  must  plead  the  noo- 
joinder  in  abatement,  there  being  no  other  way  of  taking  advantage  of 
it,  even  although  it  appear  upon  the  faoe  of  the  declaration ;  2  Yin. 
Abr.  59.  pi.  21,  25,  26,  27.  Cro.  El.  554.  Latch.  152, 153.  1  Mod. 
102.  1  Show.  29,  103.  2  Lev.  113.  Skin.  640.  1  Salk.  82.  290. 
Brown.  Ent.  8  pi.  36.  Clift,  7,  pi.  2a  Lib.  Plac.  2,  pL  1 1.  2  Str.  820. 
<6  T.  R.  766.  1  Saund.  291,  f,  g;  and  if  he  fail  to  plead  it  in  abate- 
rment,  the  party  omitted  may  afterwards  sue  alone,  and  the  defendant 
-.cannot  plead  in  abatement  to  such  action.    7  T.  R.  279. 

In  actions  by  executors,  whether  ez  contractu  or  ex  delicto^  if  all  the 
executors  named  in  the  will  do  not  join,  the  defendant  should  crave  oyer 
of  the  probate,  and  then  plead  the  nonjoinder  in  abatement ;  he  cannot 
take  advantage  of  it  in  any  other  way.     1  Saund.  291  g. 

MUjoinier^l  If  persons  join  as  plaintiffs  in  an  action,  who  should 
not,  the  defendant  may  plead  the  misjoinder  in  abatement,  whether  the 
action  be  real,  12  H.  4,  15,  personal,  R.  Cro.  fil.  143.  Dub.  2  Ed.  4, 
23.  R«  1  Leon.  31 5«  or  mixed;  11  H.  4,  54;  or  it  will  be  a  good 
cause  of  nonsuit  at  the  trial ;  3  B.  As  P.  235 ;  or  if  the  objection  ap- 
pear upon  the  face  of  the  declaration,  the  defendant  may  demur  gener- 
ally, 2  Saund.  115.  3  Lev.  363.  3  Mod.  263,  or  move  in  arrest  of 
judgment,  1  Ro.  Abr.  31,  pi.  9.  Sty.  156,  157,  203.  3  Lev.  362,  or 
bring  a  writ  of  error. 

Sbct.  II. — 'DznxDkv^ 

1.  Against  whom  the  action  is  to  he  brought 

Real  actions  art  brougiit  against  the  immediate  tenant  of  the  free- 
hold, whether  he  be  in  the  actual  possesaion  of  the  premises  or  not: 
thus,  supposing  ther9  are  tenant  for  years  in  possession,  remainder  to 
another  person  for  life,  remainder  to  another  in  tail,  remainder  to  anotb* 
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er  in  fee,  the  action  must  be  brought  against  the  tenant  for  life,  because 
he  is  the  first  or  immediate  tenant  of  the  freehold. 

In  quare  impedii,  when  the  bishop  refuse  to  admit  and  institute  a 
*clerk  upon  pretence  of  incapacity  or  the  like,  the  writ  is  brought 
against  the  bishop  only ;  but  where  the  refusal  or  delay  arises  from 
an  adverse  presentation,  although  the  writ  in  such  a  case  may  be 
brought  against  the  patron  alone,  or  the  patron  and  his  clerk  jointly, 
yet  it  is  better  to  bring  it  against  the  bishop,  patron  and  clerk  jointly, 
for  reasons  which  shall  be  hereafter  stated.  In  ejectment,  a  copy 
of  the  declaration  should  be  served  upon  each  of  the  tenants  on  the 
premises  sought  to  be  recovered,  provided  the  several  tenements  be 
in  the  same  county :  for  if  you  bring  separate  actions  for  each  farm 
or  tenement,  the  Court  upon  motion  would  consolidate  the  actions. 
See  2  Arch.  Pr.  C.  B.  197. 

In  personal  'actions  ez  contractu^  the  action  is  brought  against  the 
person,  who,  either  expressly  or  by  implication  of  law,  made  the  con* 
tract.  In  personal  actions  ex  declicto,  the  action  is  brought  either 
against  the  person  who  actually  committed  the  injury,  or  who  aided 
and  assisted  in  committing  it ;  or  against  the  person  who  is  otherwise 
legally  liable  for  it. 

There  are  some  cases  also  in  which  a  plaintiff  may  maintain  sepa- 
rate actions  against  several  persons,  for  the  saine  cause  of  action ; 
as  in  the  case  of  a  trespass,  for  instance  although  the  several  persons 
were  jointly  concerned  in  it.  14  H.  4,  21.  11  H.  7,  6.  And  the 
same,  generally,  in  other  actions  ex  delicto.  See  the  next  division  ofikiw 
section*  In  actions  upon  bills  of  exchange,  the  drawer  may  sue  the 
acceptor ;  the  payee  may  bring  separate  actions  against  the  drawer 
and  acceptor:  and  an  indorsee  may  have  separate  actions  against 
each  of  the  indorsers,  the  drawer  and  the  acceptor.  So,  in  the  case  of 
a  promissory  note,  the  payee  may  sue  the  maker,  and  an  indorsee  may 
have  separate  actions  against  the  several  indorsers  and  tlie  maker.  If 
A.  take  the  goods  of  C,  and  B.  take  them  from  A.,  C.  may  have  bis 
action  against  either  A.  or  B.t  at  his  electiofi*  1  Sid.  436.  So  if  A. 
bail  goods  to  B.,  and  B.  bail  them  to  C,  and  C.  waste  them :  A.  may 
have  his  action  against  C.  or  B.  at  his  election.  1  Ro.  Abr.  90.  So, 
if  a  man  send  his  horse  to  a  smith  to  shoe,  and  that  smith  send  htm  U> 
another,  who  pricks  him :  the  owner  may  maintain  an  action  against 
either,  at  his  election.  1  Ro.  Abr.  90.  So,  if  a  man  frlsely  affirm  to 
the  steward  of  a  manor  that  a  sheep  belonging  to  me  is  an  estray, 
whereupon  the  steward  seizes  it,  I  may  have  an  action  against  the*  person 
who  gave  such  false  information,  although  I  may  have  also  good  cause 
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of  action  against  the  steward.  Alleyo  3.  1  Ko.  Abr.  lOL  S^^  if  d 
man  slander  my  title,  whereby  I  am  wrongfully  disturbed  in  my  posses- 
sion :  though  I  ha^e  a  remedy  against  the  trespasser,  yet  I  may  also' 
have  an  action  against  him  who  caused  the  disturbance.  AUeyn,  3.- 
Per  Hale. 

The  other  necessary  obsertations  upon  this  subjecl  will  be  found 
under  the  other  heads. 

Joint  tenants^  &c.]  As  to  the  cases  in  which  one  joiat-teaantf 
tenant  in  common,  parcener,  partner  or  joint-conttactor,  may  be  sued 
by  the  otber^  see  ante,  p^  36,  37.  As  to  the  joinder  of  joint-tenaBts, 
tenants  in  comfmon,  parcenera,  partners,  joint-contractofs^  &G,  see  post 
*  Baron  andFome.1  It  is  clear  that  a  husband  cannot  maintain  an  action 
against  his  wife^  or  a  wife  against  her  husband,  a9  already  mentioned, 
ante,  p.  37. 

Real  actions  must  be  brought  against  husbaud  and  wife,  when  the 
husband  is  seised  in  right  of  his  wife ;  Th.  D.  1.  5,  c.  4,  s.  1 ;  or  wbea 
he  is  seised  jointly  with  bis  wife  by  purchase  before  or  after  marriage  i 
Th.  D.  I.  5,  c.  4,  s.  1 ;  or  where  he  holds  in  coparcenary  with  his  wife* 
without  partition  made  before  marriage  ;  Th.  B.  1.  5,  c.  4,  s.  1 ;  or 
where  the  land  descended  to  them  in  parcenary  after  marriage.  l*b.  J)^ 
L  5i  c.  4,  s«  1.  SOf  if  the  husband  enter,  claiming  in  right  of  his  wife, 
though  the  wife  have  no  right,  the  action  must  be  brought  a^inst  both. 
35  Ass.  pitf  5.    Com.  Dig.  Abatement,  F.  7. 

Actions  for  debts  due  by  the  wife  before  coverture,  must  be  against 
husband  and  wife.  7  T.  R.  348.  So,  upon  all  other  contracts  by  the 
wife  before  coverture,  the  action  after  covertore  must  be  against  hus- 
band and  wife :  Thus  in  debt  for  rent,  upon  a  lease  at  will  to  the  wife 
dutn  solui  Co.  Lit.  351  b,  or  upon  a  lease  for  years,  ^here  th^  rent  ac- 
crued due  before  coverture.  Mod.  Int.  162.  175,  husband  and  wife  must 
be  jointly  sued.-  So,  in  all  other  cases  where  the  husband  is  charged 
with  te  act  of  bis  wife  done  before  coverture,  the  action  shall  be  against 
both :  as  in  trover,  upon  a  conversion  by  the  wife  before  marriage  ;  Co. 
L.  531  b ;  or  in  detinue,  for  gooda  taken  by  the  wife  befote  coverture. 
Id.  Com.  Dig,  Baron  and  Feme,  Y.  Yet  it  has  been  holden  that  a  re- 
covery in  an  ejectment  against  a  wife,  cannot  be  given  in  evidence  iti  aa 
action  of  trespass  for  mesne  profits  against  husband  and  wife ;  for  the 
husband  was  no  party  to  the  ejectment.    7  T.  R.  112. 

Secondly,  as  to  personal  actions^  where  the  cause  of  action  accrued 
after  coverture :  it  is  clear  that  in  an  action  upon  any  contract  of  the 
husband,  or  for  any  tortious  act  done  by  him,  the  wife  cannot  be  made 
a  party.  So,  upon  the  wife's  contracts  during  coverture,  ther  action 
should  be  against  the  husband  alone :  thus,  an  action  against  husband 
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thd  wife  upon  an  assumpsit  by  both,  would  be  bad  ?  for  quoad  the  wifiif 
the  promise  was  void;  Palm  313;  even  although  it  were  for  clothes 
bought  by  the  wife.  R.  4  Leon.  42.  So,  debt  lies  agliinst  the  husband 
alone,  for  rent  incurred  during  coverture,  upon  a  lease  to  the  wife  dum 
*olou  Tho.  £nt.  117.  But  debt  for  rent,  upon  a  lease  for  life  or  years 
made  to  husband  and  wife,  must  [it  seems]  be'  against  both^  1  lloU 
M8, 1.  45,  50.  For  torts  by  the  wife,  however,  the  action  most  be 
brought  against  husband  and  wife :  thus,  trover,  for  a  conversion  by^the 
wife  alone,  must  be  brought  against  both.  1  RoL  6^  1. 10.  R.  1  Leon. 
312.  Buti  where  the  tortious  aot  is  jointly  done  by  husband  and  wife, 
as  trover  of  goods,  and  conversion  by  both,  the  action  may  be  against 
the  husband  alone^  for  the  whole  m^y  be  intended  the  act  of  the  husbai|d» 
R.  L  RoL  348, 1.  87.  R.  Palm.  343.  Com.  Dig.  Baron  and  Feme,  Y. 
Cro.  Car.  254.  404.  Go.  Lit.  351  b.^  or  it  may  be  brought  against  hus- 
band and  wife.  Yelv.  165, 16G.*  2  Saund*  47,  i^  8  Stn  1094^  Andn 
842. 

For  a  cause  of  action  against  a  feme  covert,  as  executrix  or  adminis- 
tratrix,  the  action  must  be  brought  against  husband  and  wifei  But  in 
cases  where  an  executor  may  be  charged  in  his  own  right,  the  action 
may  be  brought  against  the  husband  alone :  thus,  debt  may  *be  brought 
against  husband  alone,  for  rent,  upon  a  lease  which  the  wife  has  as  ex* 
ecutrixor  administratrix;  Tho.  Ent.  117)  for  an  executor  in  such  a 
case  might  be  charged  as  assignee  of  the  term. 

But  a  wife  may  be  sued  alone  without  her  husband,  if  the  husband  be 
in  exile,  Co.  Lit.  132  b.  Th.  D.  I.  4,  c.  4r  s.  1.  [1  T.  R.  8,}  or  have  ab- 
jured  the  realm,  [or  be  transported,  1  T.  R.  8,  0.]  see  Co.  Lit.  133  a. 
Th.  D.  1. 4,  c.  4,  s.  2,  or  be  an  alien  enemy  and  out  of  the  realm,  R.  Salk, 
116,  [see  1  B.  &  P.  357,]  or  if  they  have  been  divorced.  Cro^  El.  352. 
But  it  is  not  sufficient  to  entitle  a  plaintifT  to  sue  a  married  woman  alone, 
that  her  husband  lives  out  of  the  realm,  Per.  Lit«  18  Ed.  4,  4.  Com. 
Dig.  Abatement,  F.  %  2  B.  &  P.  226,  or  lives  In  Ireland^  1  New  Rep« 
80,  or  that  she  lives  apart  from  her  husband  under  articles  of  separa- 
tion, though  she  have  a  separate  maintenance.  8  T.  R.  545.  See  7 
East,  582.     5  T.  R.  679.     4  T.  R.  766.     See  1  T.  R«  5,  cont. 

If  an  action  be  brought  against  a  feme  sole,  and  she  marry  pending 
the  writ,  the  action  is  not  abated  by  the  marriage ;  Adm.  2  Rol.  53. 
R.  2  Str.  811.  2  L.  Raym.  1525.  Barnes,  355;  but  the  plaintiff  may 
proceed  to  judgment  against  her  as  a  feme  sole,  and  then  revive  it  against 
husband  and  wife  by  scire  facias  before  he  sues  out  execution  see  2 
Arch.  Pr.  C.  B.  84 ;  or  he  may  sue  out  a  ca.  sa,  against  her,  without 
making  the  husband  a  party  by  scire  facicu,  if  he  wish  it.  4  East,  521. 
Nonjoinder  or  misjoinder  of  baron  and  feme  as  defendants  may  be  ta- 
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ken  advantage  of  in  the  same  manner  as  nonjoinder  or  misjoinder  fa 
other  cases.  See  post.  Where  a  feme  covert  however  is  sued  alone, 
her  husband  and  she  may  afierwards  bring  error  coram  nobis,  and  assigR 
the  coverture  as  error.  See  1  Arch.  Pr.  C.  B.  239.  Also,  when  a  hus- 
band is  sued  alone,  for  a  debt  of  bis  wife  due  before  coverture,  if  it  ap- 
pear upon  the  face  of  the  declaration,  he  may  demur,  move  in  arrest  a^ 
judgment,  or  have  a  writ  of  error ;  see  2  New  Rep.  405  ;  or  if  it  do  nol 
appear  upon  the  face  of  the  declaration,  the  pfaintiff  may  be  nonsuited. 

Master  and  Servant.']  As  to  the  cases  in  which  a  master  may  be 
sued  by  bis  serVant,  or  a  servant  by  his  Master,  see  ante,  p.  42. 

As  to  actions  against  them  by  strangers:  if  a  servant  make  aeon- 
tract  for  his  master,  under  a  general  authority  from  him  to  do  so,  as 
when  he  purchases  articles  for  his  master^s  trade,  being  in  the  habit  of 
doing  so,  the  action  must  be  against  the  master  and  not  againsthhe  ser- 
vant. But  a  servant  cannot  bind  his  master  by  drawing  a  promissory 
note  or  accepting  a  bill  of  exchange,  in  his  name,  unless  the  n>aster  have 
given  him  an  express  authority  to  that  affect,  or  assent  to  it  afterwards  ; 
Comb.  450.  1  L.  Raym.  224.  3  Salk.  234.  Yelv.  137.  And  see  2 
Str.  055.  2  Barnard.  320 ;  nor  can  he  bind  his  master  by  taking  a  bill 
in  payment,  where  his  master  has  ordered  him  to  receive  money,  unless 
the  master  acquiesce  in  the  payment.  2  Salk.  442.  5  Mod.  398.  d 
Mod.  36.  2L.  Raym.  928.  Com.  Rep.  138.  And  see  10  Mod.  109, 
110.  11  Mod.  72.  If  a  man  send  his  servant  with  money  to  buy  meat 
or  other  goods,  and  the  servant  buy  upon  credit,  the  master  is  not 
chargeable  ;  Per  Holt,  1  Shor/.  95.  4  Esp.  174.  Peake,  47;  but  if  in 
such  a  case  the  master  had  ^previously  been  in  the  habit  of  purchasinj^ 
of  the  tradesmen  upon  credit,  he  would  be  liable,  even  although  the 
goods  purchased  never  came  to  his  use,  1  Show.  95.  2  Vern.  643^ 
Comb.  450.  I  L.  Ravm.  224.  3  Salk.  234.  Doct.  &  St.  Dial.  2,  c. 
42.  1  Str.  505,  unless  indeed  he  had  given  notice  to  the  tradesman  not 
to  trust  the  servant.  Brownl.  64.  See  Bac.  Abr.  Majt.  &  Serv.  K.  S 
Esp.  85.  For  contracts  made  by  the  servant  in  his  own  name,  however,^ 
the  master  is  clearly  not  liable ;  nor  is  he  liable  upon  an  implied  assump- 
sit to  pay  even  for  medical  attendance  for  his  servant,  who  has  met 
with  an  accident  in  his  service.    3  B.  &  P.  247. 

If  a  servant  sell  a  piece  of  cloth,  and  warrant  it  to  be  good,  an  ac- 
tion upon  the  warranty  lies  against  the  master.  11  Ed.  4,  6.  So,  if 
a  goldsmith  make  plate,  wherein  he  mingles  dross,  so  that  it  is  not  ac- 
cording to  the  standard,  and  his  servant  sell  it,  an  action  lies  against 
the  master.  Cro.  Jac.  471.  2  Ro.  Rep.  28.  So,  if  the  servant  of  a 
taverner  sell  corrupted  wine,  an  action  thereupon  lies  against  the 
master,  9  H.  6,  53.     1  Ro.  Abr.  95,  but  not  against  the  servant.     1  Rot 
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Abn  95.  So,  if  any  attorney  bring  an  action  for  a  debt  due  to  his 
client,  but  which  his  client  had  before  released,  no  action  lies  against 
the  attorney,  but  against  the  client  only.  1  Mod.  209.  But  if  a 
man  send  his  servant  to  a  fair  to  sell  an  unsound  horse,  and  the  ser- 
vant without  his  directions  warrant  the  horse  to  be  sound,  no  action  will 
lie  against  the  master,  unless  fraud  or  covin  upon  his  part  can  be  shewn. 
9  H.  6,  53.  1  Ro.  Abr.  95.  Fitz.  Action  sur  le  Case,  5*  So  where  a 
jeweller  sent  counterfeit  jewels  abroad  by  his  servant,  for.sale,  without 
desiring  him  to  conceal  their  being  counterfeit,  and  the  servant  caused 
them  to  be  sold  as  real  jewels,  the  court  held  that  no  action  for  the  de- 
ceit would  lie  against  the  maAer.  2  Ro.  Rep.  5,  26,  27.  Bridg.  125. 
Poph.  145.     Crc.  Jac.  469. 

If  a  carrier's  servant  receive  goods  to  be  carried  for  hire,  and  the 
goods  be  lost  or  injured,  the  action  lies  against  the  master.  ComU 
118.  1  Salk.  262.  So,  for  all  other  injuries  caused  by  a  servant's 
oegligence  or  unskil fulness,  while  employed  in  his  master's  service,  the 
master  s  liable  ;  as  if  a  smith's  servant  prick  a  horse,  in  the  shoeing 
of  him;  or  a  man  receive  an  injury  from  the  unskilfulness  of  a  sur- 
geon's servant :  the  action  in  these  cases  may  be  brought  against  the 
master.  2  Ro.  Abr.  693.  Cro.  El.  181.  5  Co.  (Pilkington's  case). 
So,  if  a  pawnbrokers  servant  lose  a  pledge,  the  action  lies  against  the 
master.  2  Salk.  441.  2  L.  Raym.  738.  Holt,  642.  So,  if  a  servant 
when  sent  by  his  master  with  a  bond,  &c.  to  J.  S.,  embezzle  it,  the  mas* 
ter  is  answerable.  Dy.  161  a  pi.  48.  In  all  these  cases,  however,  the 
plaintiff  has  his  option  to  proceed  against  the  master  or  the  servant : 
and  therefore  it  has  been  holden  that  a  servant  is  chargeable  in  trover 
although  the  act  of  conversion  were  done  by  him  for  the  benefit  of  his 
master.     4  M.  &  S.  259. 

For  forcible  injuries  committed  by  the  servant,  if  done  wilfully,  the 
action  must  be  against  the  servant,  and  not  against  the  master,  1  East, 
106,  unless  the  injury  were  done  by  the  master's  command  or  procure- 
ment, 4  Leon.  123.  3  Mod.  323,  in  which  case  the  servant  and  mas* 
ter  will  be  both  liable ;  it  being  a  general  rule  that  where  the  master 
has  no  power  to  do  a  thing  himself,  whoever  does  it  by  his  command 
is  a  trespasser  as  well  as  the  master.  8  Ed.  4,  45.  Per  *Choke.  9 
Lev.  352.  If  the  master  lock  a  man  into  his  house,  and  give  the  key  to 
his  servant,  and  the  servant  knowing  the  man  to  be  in  the  house  detain 
him  there,  the  servant  is  liable  to  an  action  as  well  as  the  master ;  but 
if  the  servant  were  not  aware  of  his  being  in  the  house,  the  master 
alone  is  chargeable.  22  Ed.  4,  45.  Per  Jenny.  But  where  the  mas- 
ter commands  the  servant  to  do  a  lawful  act,  and  the  servant  wilfully 
does  more,  and  the  excess  is  actionable  ;  as  if  the  master  order  his  ser- 
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vant  to  remove  a  stranger  from  his  (the  master's)  premises,  aud  in 
doing  so  the  servant  beat  and  wound  the  stranger ;  no  action  for  this 
battery  and  wounding  can  be  brought  against  the  master,  but  it  lies 
against  the  servant  only.    Skin.  228. 

But  if  a  forcible  injury  arise  from  the  negligence  or  onskilfulness  of 
the  servantf  while  employed  in  his  master's  service,  and  be  not  done  wil- 
fully, the  action  may  be  either  against  the  master  or  against  the  servant. 
As  if  a  servant,  by  unskilful  driving  or  negligence,  run  his  master's 
cart  against  another  and  damage  the  loading,  or  against  a  passenger 
and  injure  him,  the  action  may  be  brought  against  the  master,  2  Salt 
441.  1  Vent.  295.  2  Lev.  172.  1  L.  Kaym.  264,  or  against  the  ser- 
vant ;  the  only  distinction  is,  that  the  action  against  the  master  must  be 
an  action  on  the  case,  2  H.  Bi.  442,  443. ;  and  see  6  T.  R.  650,  that 
against  the  servant  an  action  either  of  trespass  or  case,  as  the  case 
may  be.  In  these  and  the  like  cases,  the  action  must  be  brought 
against  the  person  for  whom  the  servant  was  employed,  or  against  the 
servant  himself  and  not  against  the  steward  or  agent  who  employed 
the  servant.  6  T.  R.  411.  Where  A.  employed  B.  a  surveyor,  to  re- 
pair his  house,  and  B.  employed  C,  D.,  and  £.  under  him  :  the  servant 
of  E.  having  thrown  some  lime  in  the  street,  opposite  to  the  bouse, 
whereby  a  stranger  met  with  an  injury :  the  court  held  that  the  stran- 
ger might  bring  his  action  against  A. ;  for  the  servant  of  £.  was  em- 
ployed in  A.'s  service*  when  he  did  that  which  was  the  cause  of  the  in- 
jury.    1  B.  <fe  P.  404. 

If  commissioners  appointed  for  the  paving  of  a  town,  or  for  the 
execution  of  any  other  public  duty,  employ  a  surveyor  and  a  contract- 
or to  do  certain  work,  in  the  course  of  which,  from  the  negligence  of 
those  engaged  in  it,  a  person  meets  with  an  injury :  held,  that  the  com- 
missioners are  not  liable  to  be  sued  by  the  i>arty  injured,  but  that  an 
action  by  him  will  lie  against  the  contractor  and  surveyor.  Hall  v. 
Smith  et  oL  2  Bing.  156. 

A  factor  in  this  country,  who  purchases  goods  for  a  person  beyond 
seas,  is  personally  liable  for  the  value  of  them,  and  may  be  sued  for 
them,  as  upon  his  own  contract ;  Bui.  N.  P.  130.  1  B.  &;  P.  366,  per 
Eyre  ;  and  the  principal  in  that  case  is  only  liable  over  to  the  factor. 
If  money  be  paid  by  mistake  to  an  agent,  an  action  for  money  bad  and 
received  may  be  maintained  against  him  at  any  time  before,  he  has 
paid  it  over  to  his  principal  ;  Cowp.  566.  See  5  T.  R.  405.  6  Bur. 
2639 :  but  after  he  has  paid  it  over,  no  action  will  lie  against  him,  but 
against  his  principal  only ;  4  T.  R.  553.  2  Doug.  696,  n. ;  and  in  the  case 
of  a  known  agent,  unless  there  be  fraud  or  covin  on  his  part,  perhaps 
it  is  better  to  bring  the  action  agailnst  the  principal,  even  although  the 
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nooey  have  not  been  paid  ovc)-,  see  4  Bur.  1964,  as  it  is  clear  ibat  the 
principal  is  liable,  whether  the  money  be  paid  over  or  not.  If  a  broker 
draw  a  bill  upon  his  principal  for  the  amount  of  goods  bought  by  him, 
he  is  of  course  liable  in  an  action  on  the  bill,  if  it  be  dishonoured.  See 
1  Marsh.  318.  So,  if  he  purchase  in  the  name  of  J.  S.,  but  in  reality 
upon  his  own  account,  he.  is  liable.  15  East,  67.  So,  if  he  do  not  dis** 
close  the  name  of  his  principal  at  the  time  of  making  the  contract,  the 
seller  may  sue  the  broker  or  agent,  or  he  may  sue  the  principal  (if  he 
reside  in  this  couniry,)  at  his  ^option,  if  .he  should  afterwards  discover 
him  ;  15  East,  62.  See  S  Taunt.  493,  497  ;  but  if,  at  the  lime  of  the 
sale,  he  knew  that  the  buyer,  though  dealing  with  him  in  his  own  name, 
was  in  truth  the  agent  of  another,  yet  if  he  then  elected  to  give  credit 
to  the  agent,  he  cannot  afterwards  n^aintain  an  action  for  the  value  of 
the  goods  against  the  principal.     15  East,  62.     See  10  B.  &  C.  755. 

So,  where  a  man  contracts  with  a  surveyor  to  repair  his  house,  and 
the  surveyor  orders  the  necessary  articles  from  tradesmen,  the  trades- 
men must  sue  the  surveyor,  and  not  the  owner  of  the  house ;  because 
ia  this  case  the  surveyor  is  not  the  agent  of  the  owner,  but  is  a  distinct 
contracting  party.  15  East,  66.  But  if  a  factor  or  agent  disclose  the 
name  of  his  principal,  and  the  goods  be  sold  on  the  credit  of  the  princi- 
pal,  DO  action  afterwards  lies  against  the  factor ;  it  can  be  brought 
against  the  principal  only.  Yet  exceptions  to  this  rule  may  arise  from 
the  circumstahces  of  the  case  ;  as  if  A„  a  merchant,  purchase  goods  of 
B.,  for  the  use  of  C,  who  is  present  and  selects  the  goods,  and  stipu- 
lates for  the  price  and  the  other  terms  of  the  purchase,  A.  credits  B. 
with  the  price,  and  debits  C.  with  the  price  and  a  commission,  and  B. 
debits  A.  with  the  price  in  his  books  and  invoices :  B.  cannot  afterwards 
maintain  an  action  against  C.  for  the  price  of  the  goods ;  his  only  rem- 
edy is  against  A.  4  Taiint  574.  Lastly  an  officer  appointed  by  gov- 
ernment, treating  as  an  agent  for  the  public,  is  not  liable  to  be  sued  up- 
on contracts  made  by  him  in  that  capacity,  1  T.  B.  172,  even  although 
be  contract  by  deed.     1  T.  R.  674. 

The  principal  shall  answer  for  his  factor,  in  all  cases  where  he  is 
privy  to  the  act  of  wrong.  M oiloy,  423.  and  where  a  factor  beyond 
sea  sold  silk  of  an  inferior  quality  as  silk  of  a  superior  quality,  it  was 
holder  that  an  action  would  lie  against  the  principal  in  this  country,  al- 
though  he  was  not  privy  to  the  deceit ;  for,  per  Holt,  C.  J.,  a  merchant 
is  answerable  for  the  deceit  of  his  factor,  civiliterf  although  not  criminal'' 
Her.  1  Salk.  269.  If  an  agent,  employed  by  the  indorsee  of  a  bill  to 
get  it  discounted,  warrant  it  to  be  a  good  one,  his  employer  is  bound 
by  the  warranty,  and  liable  to  pay  the  amount  of  the  bill  if  dishonoured 
by  the  acceptor,  unless  at  the  time  of  employing  the  agent  the  principal 
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expressly  stated  that  he  would  not  warrant  or  indorse  the  bilL    4  T.  R. 
177. 

As  to  officers  and  their  deputies :  by  the  general  rule  of  respondeat  su^ 
perior^  regularly  all  officers  shall  answer  citUiter  although  not  mmtna/t- 
ter  for  the  acts  of  their  deputies,  as  if  they  were  their  own ;  therefore 
for  all  causes  of  action  against  sub-sheriffs  or  their  officers,  arising  from 
the  performance  of  their  duties  as  such,  the  action  must  be  brought 
against  the  sheriff.    4  Co.  33.    5  Co.  89.    2  Inst.  4G6.    2  Lev.  160 
Dy.  278.    2  Jon.  62.    2  Mod.  124.     1   Ro.  Abr.  94.     See  3  Co.  72. 
Bac.  Abr.  Escape,  E.  2.  7  T.  R.  109.    8  T.  R.  505.    If  a  sherifl's  offi. 
cer  take  greater  fees  upon  an  execution  than  are  allowed  by  law,  an 
action  upon  st.  29  El.  c.  4,  lies  against  the  sheriff.    2  T.  R  148.     To 
make  the  principal  answerable,  however,  the  deputy  must  have  been 
appointed  by  him;  and  therefore  the  captain  of  a  king's  ship  ;s  not.  an- 
swerable for  damage  done  to  another  ship  through  the  negligence  of  his 
lieutenant.    15  *Bast,  384.    And  even  in  a  case  where  it  appeared  the/ 
had  the  appointment  of  their  deputies,  being  an  action  against  the  post- 
masters general  for  the  loss  of  exchequer  bills  sent  by  the  post,  yet  as 
their  patents  provided  that  they  should  be  answerable  for  their  own  acts 
only,  and  not  for  those  of  their  officers,  the  court  held  that  the  defend- 
ants were  not  liable  for  any  misfeasance  of  their  deputies.     1  Salk.  17. 
143.    Carth.   487.     Cowp.  754 ;  but  the  action  should   be  brought 
against  the  person  really  guilty.    2  W.  Bl.  906.    3  Wils.  443.    In  the 
case  of  sheriffs,  it  may  be  observed,  that  if  the  party  for  whom  their  offi- 
cers act,  make  himself  a  party  to  the  act  complained  of,  he  may  be 
sued  instead  of  the  sheriff;  as  if  the  plaintiff  go  with  the  officer  whilst 
he  levies  on  the  goods  of  a  defendant  who  is  a  bankrupt,  1  B.  &  P.  369, 
or  upon  the  goods  of  a  stranger ;  or  if  he  give  a  bond  of  indemnity  for 
seizing  and  selling  them :  Bui.  N.  P.  41 :  trover  may  be  brought  against 
the  plaintiff,  even  although  the  money  still  remain  in  the  hands  of  the 
sherifi's  broker.     1  B«  &  P.  369. 

A  party  who  takes  a  share  in  a  ship,  under  a  conveyance  which  is 
void  for  want  of  conformity  with  the  provisions  of  the  registry  acts,  is 
not  liable  for  articles  furnished  to  the  ship,  unless  credit  have  been  giv 
en  to  him  individually,  or  he  have  holden  himself  out  as  owner.    £far- 
rington  v.  Fn/f  2  Bing*  179. 

A  ship  owner  is  liable  for  necessary  repairs  done  to  a  ship  by  the 
master's  orders ;  and  **  necessary  repairs"  mean  such  as  are  fit  and  prop, 
er  for  the  vessel  upon  her  voyage,  and  such  as  a  prudent  owner  himself, 
if  present,  would  order.  Webxter  et  al.  v.  tkekwnp  et  o^  4  B.  &  Aid. 
352. 

As  to  the  owners  and  captains  of  ships :  where  goods  shipped  on 
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board  a  vessel  for  freight  are  lost  or  damaged,  the  action  may  be 
brought  either  against  the  captain,  R.  1  Vent.  100,  238.  T.  Raym. 
220.  2  Lev.  (69.  1  Wils.  281.  and  see  10  East,  530,  or  against 
the  owners  of  the  ship,  R.  3  Lev«  259.  Garth.  58.  2  Salk.  440.  3 
Mod  321.  Skin.  279.  1  Show.  20;  101.  Str.  816.  2  W.  Bl.  947,  in 
the  same  manner  as  against  common  carriers.  See  fiac.  Abr.  Merchant 
D.  Where  the  commander  of  a  ship  of  war  took  the  bullion  of  a  pri- 
vate merchant  on  board,  it  was  holden  that  an  action  would  lie  against 
him  for  not  safely  keeping  and  delivering  it.  4  Taunt  787.  So,  for 
any  damage  done  to  another  ship^  &c.  through  the  negligence  or  unskil- 
fulness  of  the  master  or  crew,  while  exercising  their  duties  as  such,  the 
action  may  be  brought  against  the  owners,  3  New  Rep.  182,  or  against 
the  captain,  1  Taunt  568,  in  the  same  manner  as  against  a  master  for 
the  act  of  his  servant,  as  mentioned  ante,  p.  58 ;  but  if  the  tortious  act 
which  caused  the  damage  were  wilful,  and  did  not  arise  from  mere  neg- 
ligence or  unskilfulness,  he  who  did  the  act  can  alone  be  sued  for  it.  1 
Taunt.  568.  See  2  Ch.  Ca«  289.  For  victuals  or  stores  purchased  for 
the  ship  by  the  captain,  or  for  repairs  done  to  her,  the  action  may  be 
brought  against  the  owners,  2  Vern*  643,  Cowp.  636.  11  East,  435, 
or  against  the  captain.  Cowp.  636.  See  Hob.  IL  Moor,  918.  But 
where  goods  are  ordered  by  the  owners,  before  the  appointment  of  the 
captain,  though  some  of  them  be  not  delivered  until  afterwards,  yet  as 
in  this  case  no  personal  credit  is  given  to  the  captain,  no  action  will  lie 
against  him  for  the  amount  of  them.  1  T,  R.  108.  So,  if  the  goods  be 
obtained  upon  the  credit  of  the  owners  solely,  though  ordered  by  the 
master,  the  master  will  not  be  accountable.  Hardw.  376.  A  person 
to  whom  a  ship  is  mortgaged,  however,  if  not  in  possesion,  is  not  liable 
for  stores,  &c  furnished  for  her.  1  H.  Bl.  1 14.  and  see  7  T.  R«  306. 
So,  if  the  owner  charter  the  ship  to  the  captain  at  a  rent  for  a  certain 
number  of  voyages,  the  owner  is  not  liable  for  stores  famished  to  the 
ship  by  order  of  the  captain,  during^  the  charter-party.  18  East,  238, 
So,  upon  the  sale  of  a  ship,  the  vendor  is  not  liable  for  ^stores  ordered 
by  the  vendee  after  the  sale,  although  before  the  conveyance  was  per- 
fected by  registry  ;  8  East,  10 ;  but  for  the  stores  ordered  by  himself, 
he  is  liable,  although  not  delivered  until  after  the  conveyance  is  com- 
pleted. 11  East,  485.  For  wages,  the  seamen  may  sue  either  the 
owners  or  captain,  Abbot  Sh.  481,  and  the  captain  may  sue  the  owners. 
See  4  East,  43,  n. 

Tenant  and  Reversioner.']  Real  actions,  as  has  been  already  men- 
tioned, must  be  brought  againat  the  immediate  tenabt  to  the  freehold ; 
so  that  if  the  tenant  in  possession  have  an  estate  of  freehold  in  the  pre- 
auses,  the  action  must  be  brought  against  him ;  but  if  he  be  but  tenant 
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for  years,  the  action  must  be  brought  against  the  next  remainde^-tAaif- 
or  reversioner  who  has  a  freehold  interest.  In  ejectment,  the  declara* 
tionis  always  served  upon  the  tenant  in  possession  only.  So  personal 
actions  for  any  thing  relating  to  the  lands  are  always  brought  against 
the  tenant  in  possession,  and  not  agatinst  the  reversioner :  thus,  an  action 
for  not  repairing  fences,  whereby  the  plaintiff  was  damnified,  must  not 
be  brought  against  the  owner  of  the  fee  who  was  not  in  possession,  but 
against  the  occupier  only.    4  T.  R.  318. 

Asiignee.J  A  lessee  may  have  an  action  of  Covenant  against  the 
assignee  of  the  reversion,  for  the  breach  of  any  covenant  running  with 
the  land :  1  Saund.  237 ;  so  may  the  assignee  of  the  term.  Ante,  p. 
46. .  So,  the  lessor  or  his  assignee  may  hn^e  covenant  against  either 
the  lessee  or  his  assignee,  at  his  election,  upon  a  covenant  running  with 
the  land,  even  although  he  have  accepted  the  assignee  of  ther  term  as 
his  tenant.  Cro.  Jac.  521, 522.  6  H.  7, 19,  a.  3  Co.  22  b.  24  b.  Garth; 
182,  18d.  3  Mod.  337,  338.  1  Show.  199.  Garth.  182.  1  Salk.  80, 
61.  1  Saund.  240.  So,  the  lessor  or  his  assignee  may  maintain  debt 
for  rent  against  the  assignee  of  the  term,  5  H.  7,  19  a.    3  Co.  22  b. 

3  Mod.  337,  338,  or  a[gainst  the  lessee  himself,  even  for  rent  accruing 
after  the  assignment,  unless  the  less'or  or  his  assignee  have  accepted 
the  assignee  of  the  term  as  his  tenant.  3  Go.  24  b.  Gro.  £1.  715. 
Moor.  600.  1  Saund.  240.  If  the  leBsee  have  assigned  a  moiety  of 
the  land  only,  the  lessor  or  his  assignee  may  have  debt  against  the  as- 
signee for  a  moiety  ef  the  rent,  2  Lev.  231.  T.  Jon.  104,  or  it  seems 
be  may  have  a  joint  action  of  debt  against  the  lessee  and  assignee  for 
the  whole  rent ;  Cro.  Jac.  411 ;  and  the  same  of  covenant.  So,  if  the 
lessee  assign  to  two  distinct  moieties  of  the  premises,  the  lessor  or  his 
assignee  may,  it  seems,  sue  each  separately,  or  both  jointly ;  but  where 
the  assignment  is  to  two  jointly  of  undivided  moieties,  the  actfon  must 
be  against  both  jointly.  Vide  post  Care  must  be  taken  that  the  per- 
son  sued  be  the  assignee  of  the  term,  and  not  an  underlessee  merely ; 
for  the  lessor  or  his  assignee  cannot  have  debt  or  covenant  against  an 
underlessee,  there  being  no  privity  of  either  contract  or  estate  between 
them. 

In  covenant  by  the  assignee  of  the  reversion  against  the  asignee 
of  the  term,  the  declaration  alleged  that  the  lessor  was  seised,  (without 
saying  of  what  estate,)  and  being  so  seised,  devised  to  the  plaintiff  in 
fee :  held,  that  this  was  sufficient  after  verdict.     Harris  et  al  v.  Beavan^ 

4  Bing.  646. 

Executors.]  The  executor  or  administrator  may  be  sued  for  the 
debt  of  the  testator  or  intestate,  or  upon  any  other  of  his  contracts : 
«ee  2  Arch.  Pr.  C.  B.  307 ;  and  post,  B.  5  ch. — :  debt  on  ^simple  con- 
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tract*  indeed*  formerly  did  not  lie  against  an  executor  or  administrator ; 
9  Co.  87.  Cro.  £1.  600.  Ck>wp.  875 :  but  debt  for  rent,  and  assump- 
sit  upon  the  simple  contract  of  the  testator,  did  ;  9  Co.  87  b.  Plowd. 
18D;  and  now,  by  3  &  4  W.  4,  c.  42,  s/  14,  debt  on  simple  contract 
lies  against  an  executor  or  administrator.  And  by  the  second  section 
of  the  same  statute,  "  an  action  of  trespass,  or  trespass  on  the  case,  as 
the  case  may  be,  may  be  maintained  against  the  executors  or  adminis- 
trators  of  any  person  deceased,  for  any  wrong  committed  by  him  in 
his  life-time  to  another,  in  respeet  of  his  property,  real  or  personal,  so 
as  sach  injury  shall  have  been  committed  within  six  calendar  months 
before  such  person's  death,  and  so  as  such  action  shall  be  brought  with- 
in  six  calendar  months  after  such  executors  or  administrators  shall  have 
taken  upon  themselves  the  administration  of  the  estate  and  efiects  of 
such  person ;  and  the  damages  to  be  recovered  in  such  action  shall  be 
payable  in  like  order  ef  administration  as  the  simple  contract  debts  of 
such  person.**  And  even  at  common  law,  if  the  plaintiff's  goods  had 
been  taken  away  by  the  testator,  and  still  continued  in  specie  in  the 
hands  of  the  executor,  replevin  or  detinue  would  lie  against  the  execu- 
tor ;  W,  Jon.  173,  174;  or  if  they  were  consumed,  then  an  action  for 
money  had  and  received  lay  to  recover  the  value.  Cowp.  377.  But 
for  any  cause  of  action  founded  upon  a  malfeasance  or  misfeasance  to 
the  person  or  reputation  of  another,  such  as  assault  and  battery,  false 
imprisonment,  slander,  or  the  like,  no  action  will  lie  against  the  execu- 
tor. W.  Jon.  174.  Latch.  167,  108.  T.  Raym.  57.  Palm.  830. 
Cro.  Car.  540.  1  L.  Raym.  433,  484.  Cowp.  375.  Where  the  exe- 
cutor of  a  lessee  has  assigned  the  term,  the  lessor  or  his  assignee  may 
still  maintain  either  debt  or  covenant  against  the  executor  or  the  as- 
signee of  the  term,  at  his  option ;  but  if  he  accept  the  assignee  of  the 
term  as  his  tenant,  he  can  no  longer  maintain  debt  against  the  executor 
for  rent  subsequently  accruing.  Cro.  El.  715.  Moor.  600,  although 
he  may  maintain  an  action  of  covenant,  if  he  wish  it.  And  the  same, 
if  the  lessee  himself  had  assigned  the  term  before  his  death.  1  Sid. 
366.  1  Lev.  127.  3  Mod.  325.  As  to  a  feme  executrix,  see  ante,  p. 
57 ;  and  as  to  the  joinder  of  executors,  see  post,  p.  69. 

An  action  upon  the  bond,  statute,  or  recognizance  of  the  deceased, 
may  be  brought  against  either  the  heir  or  the  executor  of  the  deceased, 
at  the  election  of  the  plaintiff.  Bac.  Abr.  Heir,  F. ;  see  2  Arch.  Pr.  C. 
P.  142.  It  cannot,  however,  be  brought  against  the  heir  and  executors 
jointly ;  18  Ed.  8,  4 ;  but  if  the  lands  descended  be  gavelkind,  all  the 
sons  must  be  joined  as  defendants.     11  H,  7,  12. 

Justices   of  Peace  or  Constabks.]     Before   an  action  is    brought 
against  a  constable  for  any  thing  done  by  him  in  the  execution  of  his 
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duty,  a  demand  should  previously  be  made  in  writing,  of  the  perusal 
and  copy  of  the  warrant  under  which  he  acted ;  and  if  this  perusal  and 
copy  be  not  given  within  six  days  after  being  thus  demanded,  you  may 
bring  the  action  against  the  constable.  But  if  it  be  granted,  yoo 
should  bring  the  action  against  the  justice  of  peace  who  signed  the 
warrant ;  for  if  you  bring  it  against  the  constable,  or  against  him  *aad 
the  justice  of  peace  jointly,  he  will  be  entitled  to  a  verdict.  24  6.  2,  c. 
44,  s.  6.     See  2  Arch.  Pr.  C.  B.  157. 

Care  must  be  taken  that  the  defendant  or  defendants  be  correctly 
named  in  the  writ  and  declaration.  For  although  misnomer  is  no  Ioq- 
ger  pleadable  in  abatement,  yet  the  defendant  may,  upon  summons, 
cause  the  declaration  to  be  amended,  and  oblige  the  plaintiff  to  pay  the 
costs.  See  Longridge  v.  Brewer ^  I  Bing.  143.  3  &  4  W.  4,  c.  42,  a. 
11.  In  actions  upon  bills  of  exchange,  promissory  notes,  or  other 
written  instruments,  however,  wherein  any  of  the  parties  are  designa- 
ted by  the  initials  of  their  christian  or  first  name,  it  will  be  sufficient  to 
describe  them  in  the  same  manner  in  the  declaration.  3  dc  4  W.  4,  c. 
42,  s.  12.  Care  also  must  be  taken  not  to  declare  against  more  defend- 
ants than  are  mentioned  in  the  writ,  otherwise  the  declaration  may  be  set 
aside  for  irregularity ;  1  Arch.  Pr.  C.  B.  [18, 40]  ;  but  it  is  no  irregular- 
ity, seemingly,  to  declare  against  some  of  several  defendants  mention* 
ed  in  non-bailable  process,  if  the  plaintiff  have  not  previously  declared 
against  any  of  the  others.    Id.  [10.] 

2.    Joinder  of  defendaniB. 

Parceners.]  If  a  parcener  be  sued  alone,  for  any  matter  relating  to 
the  property  in  coparcenary,  she  may  plead  that  there  is  another  coheir 
not  named  ;  Th.  D.  1.  5,  c.  1,  s.  2,  3,  5.  Co.  L.  164  a. ;  although  the 
other  not  named  be  within  age ;  or  although  the  parceners  be  in  by 
several  descents.  42  Ed.  3.  17.  37  H.  6,  8.  0  Ed.  4,  13.  Th.  D.  I. 
5,  c.  1,  s.  7.  So,  in  replevin,  one  parcener  cannot  avow  for  rent  with- 
out the  other.  R.  1  Salk.  390,  [but  must  avow  in  her  own  right,  and 
make  conusance  as  bailiff  to  the  other,  for  the  entire  rent*  Ante,  p. 
47.]  But  if  one  parcener  entered  by  disseisin  for  herself  and  her  sis- 
ter :  in  an  assize  against  her,  it  was  no  plea  that  her  sister  was  not 
named ;  for  she  could  not  be  parcener  with  a  disseisoress.  27  Ass.  pi. 
68.  And  after  partition,  they  shall  not  be  joined,  even  although  one  of 
them  were  within  age  at  the  time  of  the  partition.  9  H.  0,  5.  Th.  D. 
1.  6,  c.  1,  s.  6.    Com.  Dig.  Abatement,  F.  4. 

Joint-Tenants.]  If  a  joint* tenant  be  sued  alone,  be  may  plead  that 
he  holds  jointly  with  such  a  one,  who  is  alive  and  not  named :  [Co;  Lit. 
180  b.]    So,  a  man  may  plead  joint  tenancy  with  his  wife,  Th.  D.  1. 11, 
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c.  28,  8. 52, 10, 12,  though  the  wife  die  pending  the  writ ;  for  the  death 
does  not  make  a  bad  writ  good.  Th.  D.  L  II,  c.  28,  a.  31.  So,  he 
may  plead  joint-tenancy  with  one  who  is  named  in  the  render  of  a  fine, 
though  he  never  had  any  thing  in  possession.  8  H.  4,  12.  Com.  Dig. 
Abatement,  F.  5, 

Also,  one  joint-tenant  cannot  avow  alone  for  rent,  R.  5  Mod.  73,  or 
for  damage  feasant.  5  Mod.  151.  So,  in  all  personal  actions  relating 
to  their  joint  property,  they  must  be  jointly  sued.  So,  if  joint-tenants 
refuse  to  set  out  their  tithes,  the  action  must  be  brought  against  them 
jointly ;  but  if  one  alone  occupy  the  land,  the  action  must  be  brought 
against  him  only ;  or  if  one  of  them  set  out  the  ^tithes,  and  the  other 
take  them  away,  the  action  must  be  brought  against  the  wrong  doer. 
Hut   121.    Cro.  Jac.  86.  362. 

Tenanis  in  CommonJ]    If  one  tenant  in  common  be  sued  alone,  in  a 
personal  action,  without  his  co-tenant,  for  a  matter  touching  the  lands 
holdea  in  common,  he  may  plead  in  abatement  that  be  held  in  common 
with  such  a  person  not  named,  the  day  of  the  writ  purchased :  [7  H.  5, 
8,  6,    Per  Skrene.    Bro.  Action  sur  le  Case,  32.     Joint-tenancie  12. 
Clift.  Ent.  7.  pi.  16.    lb.  23  pi. 60.   Lib.  Plac.  2  pi.  II.   5  T.  R.  661.J  :  As 
in  trespass  quare  cknummfregit^  et  herbam  et  hlada  consumpsiU  &^c.     See 
Lit.  8.  323.  But  if  a  husband  and  wife  and  A.  be  tenants  in  common,  and 
the  husband  die,  and  the  wife  bring  dower  against  the  heir  before  par- 
tition,  it  is  no  plea  that  the  heir  is  tenant  in  common  with  A.  and  the 
demandant     R.  3  Lev.  84.    Also,  in  replevin,  tenants  in  common  must 
avow  severally  for  rent,  1  Salk.  390.    1  Jon.  253,  but  jointly  for  dam* 
age  feasant.    R.  1  Jon.  253.    Com.  Dig.  Abatement,  F.  6.    If  a  lease 
for  years  be  made  to  B.  and  C.  rendering  rent,  and  C.  assign  his  mo- 
iety to  D. ;  if  afterwards  the  rent  be  in  arrear,  the  lessor  may  bring  an 
action  of  debt  for  it  against  B.  and  D.  jointly,  for  the  reversion  remarns 
entire.    Palm.  283.    Also,  if  tenants  in  common  refuse  to  set  out  their 
tithes,  the  action  must  be  brought  against  them  both ;  but  if  one  alone 
occupy  the  land,  the  action  must  be  brought  against  him  only ;  or  if  one 
set  out  the  tithes,  and  the  other  take  them  away,  the  action  must  be 
brought  against  the  wrong-doer.    Hut.  121.    Cro.  Jac.  86.  362. 

Where  mortgagor  and  mortgagee  joined  in  a  lease,  containing  a  cov- 
enant by  mortgagor  only  for  quiet  enjoyment :  held,  that  no  covenant 
by  both  for  quiet  enjoyment  could  be  implied.  Smith  v.  Pocklington^  1 
Tyr.  309. 

Where  one  of  two  chapel  wardens  gave  orders  to  a  tradesman  or 
goods  for  the  use  of  the  church :  held,  that  an  action  for  the  amount  of 
them  might  be  brought  against  him  who  gave  the  order,  without  making 
the  other  a  party.    Show  v.  Uislop^  4  D.  &  R.  241. 
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Joint  Contractors  4^]  In  actions  ex  contractu,  the  gencnir  rule  itf 
that  the  plaintiff  must  sue  all  the  contracting  parties ;  1  B.  &  PuL  73  ; 
even  although  one  of  them  may  have  become  bankrupt  ond  obtained 
his  certificate.  2  M.  &  S.  23.  So,  if  one  of  the  contracting  parties 
be  an  infant,  still  he  must  be  joined  with  the  others  as  a  defendant,  al- 
though the  case  be  such  that  his  infancy  will  be  a  good  plea  in  bar  as  to 
him :  3  Taunt.  307 :  unless  indeed  the  contract  be  void  as  to  the  infant, 
and  not  merely  voidable,  as  in  the  case  of  a  bill  of  exchange  or  the  like ; 
in  which  case  the  plaintiff  may  declare  on  the  bill,  as  accepted,  &c.  by 
the  adult  defendant  in  the  names  of  him  and  of  the  infant ;  and  if  the 
defendant  plead  the  nonjoinder  in  abatement,  the  plaintiff  may  reply 
the  infancy  of  the  other  contracting  party,  and  it  will  be  no  departure. 
4  Taunt.  468. 

Therefore,  in  covenant,  the  action  must  be  brought  against  all  the 
covenantors  jointly,  if  the  covenant  be  joint  and  not  several ;  but  if  the 
covenant  be  joint  and  several,  the  covenantee  has  his  option  of  bringing 
the  action  against  all  the  covenantors,  or  against  any  one  of  them, 
even  although  they  be  jointly  interested  in  the  subject-matter  of  the 
covenant.  2  Bur.  1190.  1  Str.  553.  8  Mod.  166.  1  Lutw.  696.  1 
Saund.  154.  (n.  1.)  Also  if  two  lessees  covenant  jointly  and  severallyi 
and  one  of  them  die  even  before  the  commencement  of  the  term,  stilt 
the  covenantee  may  bring  his  action  against  the  survivor  jointly  with 
the  executor  of  the  deceased,  notwithstanding  the  whole  interest  have 
survived  to  the  surviving  lessee.    2  Bur.  1197. 

*So,  where  two  persons  have  been  made  joint  receivers,  account  can- 
not  be  brought  against  one  only.     10  £d.  4,  5* 

So,  one  person  alone  cannot  be  sued  in  debt  upon  a  joint  contract,  20 
H.  6,  11.  9  Ed.  4,  24,  b,  unless  the  other  be  dead,  and  his  death  be 
averred  in  the  declaration-  So,  if  debt  on  bond  be  brought  against  one 
alone  of  two  obligors,  the  defendant  may  set  out  the  bond  on  oyer,  and 
plead  the  nonjoinder  in  abatement ;  28  H.  6,  3,  II.  Bro.  Plead.  139f 
Brief.  27.  Fitz.  Dette,  51.  Cro.  El.  355,  461,  424,  544.  1  Lutw.  696 
Ast.  Ent  7 ;  but  if  the  other  obligor  be  dead,  that  fact  should  be  aver- 
red in  the  declaration,  Sty.  50,  and  the  action  be  brought  against  the 
survivor  alone.  If  however  the  bond  be  joint  and  several,  the  obligee 
has  his  option  to  sue  all  the  obligors,  or  any  of  them ;  but  if,  for  instance! 
there  be  three  obligors  in  such  a  case,  he  cannot  sue  two  of  them  joint- 
ly, but  must  treat  the  bond  as  a  several  bond,  and  sue  each  of  the  obli** 
gors  separately,  or  as  a  joint  bond,  and  sue  them  all  jointly.  10  II.  7, 
16.  Bro.  Obligation,  04.  12  H.  4,  21  b.  pi.  12,  Bro.  Dette,  69.  3  T. 
R.  782.  1  Saund.  291  e.  Debt  on  judgment  must  be  brought  against 
all  the  parties  against  whom  the  judgment  was  .obtained.    R.  2  Leon. 
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230.  And  evea  in  debt  on  stat,  9  Ann.  c.  14,  to  recover  back  money 
won  at  play,  it  has  been  decided  that  the  defendant  may  plead  in  abate- 
ment that  the  money  was  due  from  others  not  named,  as  well  as  from 
himself.  7  T.  R.  257.  But  generally  in  debt  on  a  penal  statute  for  a 
penalty,  it  is  otherwise. 

So«  in  assumpsit,  if  the  contract  be  joint,  the  action  must  be  brought 
against  all  the  persons,  who,  either  expressly  or  by  implication  of  law, 
made  it,  whether  the  consideration  be  joint  or  several ;  or  if  one  of  them 
be  dead,  then,  upon  suggesting  that  fact  in  the  declaration,  the  action  may 
be  brought  against  the  survivor  alone.     R.  2-Mod.  280. 

So,  in  detinue  upon  a  bailment  to  two,  the  action  must  be  brought 
against  both.    7  H.  4, 6. 

Also,  in  actions  which,  though  ex  delicto  in  form,  are  ex  contractu  in 
substance,  the  same  persons  should  be  made  defendants  as  if  the  form  of 
the  action  were  ex  contractu.  Thus,  in  an  action  on  the  case  against 
a  carrier,  for  not  safely  carrying  goods,  it  has  been  decided  that  the  de- 
fendant might  plead  in  abatement  that  his  partners  were  not  sued.  6  T. 
R.  369.  So,  in  case  against  one  of  several  joint-owners  of  a  ship,  for 
not  safely  conveying  goods  which  had  been  delivered  to  him  for  that 
purpose,  it  was  holden  that  the  defendant  might  plead  in  abatement  that 
the  goods  were  delivered  to  him  and  his  partners  jointly,  and  that  his 
partners  were  not  named.    2  New  Rep.  365.     R.  2  Salk.  440. 

In  an  action  on  the  case  against  a  coach  proprietor,  for  an  injury  sus- 
tained by  a  passenger  through  the  negligence,  &c.,  of  the  defendant  and 
his  servants,  it  was  holden  that  defendant  could  not  plead  in  abatement 
the  nonjoinder  of  the  other  proprietors  of  the  coach  ;  the  action  being 
in  tort,  nonjoinder  could  not  be  pleaded.  Ansell  v.  Waierhouse,  6  M . 
&  S.  385. 

Lastly,  as  to  the  actions  ex  delicto :  it  is  a  general  rule  that  in  all  such 
actions  the  plaintiff  has  his  option  to  sue  all  the  persons  who  have  been 
guilty  of  a  joint  tortious  act  against  him,  either  in  one  action  jointly,  or 
in  separate  actions  against  each.  4  H.  &  P.  73.  6  Taunt.  29. 
Therefore,  for  a  joint  trespass,  the  plaintiff  may  sue  all  the  trespass- 
ers jointly ;  Latch.  262 ;  or  he  may  sue  each  separately ;  and  it  will 
be  no  plea  that  there  is  another  joint  trespasser  not  named.  14  H. 
4,21.  11  H.  7,  6.  So,  if  two  persons  procure  a  man  to  be  indicted 
iaisely,  he  may  have  a  joint  action  against  both.  Latch.  *262,  or  separ- 
ate actions  againt  each.  So,  if  two  conspire  to  maintain  a  suit,  a  joint 
action  will  lie  against  both,  although  one  only  gave  the  money ;  Bro. 
Joinder  in  Action,  47.  Fitz.  Maintenance,  15;  or  separate  actions 
may  be  had  against  each.  So,  a  joint  action  may  be  maintained  against 
tU  the  coroners  of  a  coontyi  for  a  false  return  to  a  aqnas  utlagatum; 
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Freem.  191.  See  Carth.  171  ;  or  against  all  the  bailiffs,  6lc.  of  a  bor« 
ough,  for  refusing  the  inspection  of  booksi  contrary  to  stat.  86.  8,  c.  15* 
although  the  statute  give  the  action  against  the  '*  mayor  or  bailiff,^  dec 
in  the  singular  number ;  for  the  breach  of  trust  in  one  is  a  breach  of 
trust  in  both,  they  being  in  law  but  one  officer.  Cowp.  192.  But  a 
joint  action  cannot  be  maintained  against  several  persons  for  speaking 
the  same  words ;  because  the  words  of  one  cannot  be  the  words  of  the 
other.  Palm.  313.  Cro«  Jac.  647.  1  Bulst.  15.  And  see  Sty.  849. 
Nor  can  you  bring  a  joint  action  against  two,  and  declare  against  one  of 
them  for  an  assault  and  battery,  and  against  another  for  taking  away 
your  goods ;  because  the  trespasses  are  of  several  natures,  by  different 
persons,  and  are  several  distinct  causes  of  action.    R.  Sty.  158. 

In  ejectment,  the  action  is  always  brought  against  the  nominal  eject- 
or, but  copies  of  the  declaration  must  be  served  upon  all  the  tenants  in 
the  occupation  of  the  premises.    See  2  Arch.  Pr.  C.  B.  36,  &c. 

In  qtiare  impediU  the  action  is  brought  against  the  bishop  alone,  when 
the  delay  or  cause  of  complaint  arises  solely  from  him,  by  his  refusing 
to  admit  and  institute  a  clerk,  upon  pretence  of  incapacity  or  the  like. 
But  where  the  refusal  or  delay  arises  from  an  adverse  presentation, 
then  the  action  should  be  brought  jointly  against  the  bishop,  the  pretend- 
ed patron,  and  his  clerk :  against  the  bishop,  to  prevent  his  presenting 
by  lapse ;  against  the  pretended  patron,  for  it  is  his  right  the  action  is 
brought  to  try ;  and  against  the  clerk,  for  if  instituted,  he  cannot  be  re- 
moved unless  he  be  made  a  party.  It  may  however  be  brought  either 
against  the  patron  and  clerk  jointly,  or  against  the  patron  alone. 

Bai/.]  In  an  action  of  debt  on  a  bail-bond,  all  the  parties  may  be 
jointly  sued,  or  separate  actions  may  be  brought  against  each ;  fprihe 
bond  is  joint  and  several.  So,  in  debt  upon  recognizance  of  bail,  the 
action  may  be  brought  against  both  of  the  bail  jointly,  or  separate  ac 
tions  may  be  brought  against  each.  And  in  these  cases,  if  it  be  doubt- 
ful whether  one  of  the  bail  can  be  served  with  process,  it  is  better  to 
sue  them  separately.  So  a  scire  facias  upon  a  recognizance  of  bail, 
may  be  brought  against  both  the  bail  jointly,  or  against  each  separately, 
because  the  recognizance  is  joint  and  several ;  but  the  the  joint  tcirefa* 
das  is  the  most  usual. 

Partners.'^  In  actions  against  partners  on  a  partnership  account,  all 
the  partners  must  be  made  defendants,  5  Bur.  2611.  2  W.  Bl.  947,  even 
although  one  of  them  may  have  become  a  bankrupt,  and  obtained  his 
certificate.  2  M.  &  S.  28.  And  even  where  a  contract  was  made  by 
two  partners  to  pay  a  sum  of  money  to  a  third  person,  "  equally  out  rf 
their  awn  private  cash^^  the  court  held  that  they  should  be  jointly  sued 
upon  it.    1  H.  Bl.  .236.    So,  althoii^h  one  *of  the  partners  be  an  infant, 
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yet  he  must  be  joined  as  a  defendant,  3  Taant.  307»  unless  in  actions  up- 
en  such  contracts,  as,  if  made  by  infants,  are  void,  and  not  merely  void, 
able  ;  as  apon  a  bill  of  exchange,  &c.,  in  which  case  the  plaintiff  may 
declare  upon  it  as  accepted,  dec.  by  the  adult  partner  in  the  names  of 
both.  4  Taunt.  468.  If  one  partner  be  dead  the  action  must  be 
brought  against  the  survivor  alone,  without  joining  the  executor  of  the 
deceased  partner ;  because  although  the  executor  is  liable  over  for  a 
moiety  of  the  debt,  dec.  to  be  recovered,  yet  as  the  judgment  against  him 
would  be  different  from  that  against  the  surviving  partner,  the  one  be- 
ing de  bonis  testatoriSf  the  other  de  bonis  propriiSf  he  cannot  be  joined  as 
a  defendant  Garth.  170, 171.  8  Lev.  390.  2  Lev.  228.  Fortesc.  16L 
And  the  surviving  partner  in  such  a  case  may  be  sued  as  in  his  own 
right,  without  stating  him  to  be  the  surviving  partner ;  2  T.  R.  479,  cit. ; 
and  therefore  where  the  declaration  contained  but  one  set  of  counts 
against  the  defendant  in  bis  own  right,  the  court  held  that  the  plaintiff 
might  recover  for  a  demand  against  the  defendant  in  his  own  right,  and 
also  for  a  distinct  demand  against  him  as  the  surviving  partner  of  an- 
other. 1  Bam.  &  Aid.  29.  As  to  dormant  partners,  it  seems  they 
mast  be  joined  as  defendants,  (although  not  as  plaintiffs,  see  ante,  p.  52,) 
otherwise  the  defendant  may  plead  the  non- joinder  in  abatement .  1 
Marsh,  246 ;  for  it  is  fair  that  the  defendant  should  have  an  opportuni- 
ty in  this  manner,  of  making  bis  partner  contributable  to  the  debt  or 
damages  to  be  recovered.  And  it  is  very  clear  that  a  plaintiff  may 
join  a  dormant  partner  as  a  defendant,  if  he  can  prove  him  to  be  such. 
7  East.  209.  And  see  1  H.  Bl.  37.  1  M.  &  S.  412.  But  the  action 
should  be  brought  against  such  persons  only  as  were  partners  when  the 
contract  was  made,  and  not  merely  at  the  time  of  the  action  brought. 
4  Taunt.  582.     1  East,  48.    See  1  Marsh.  248. 

Bxeetitors.']  In  actions  against  executors,  you  may  make  all  those 
defendants  who  are  named  as  executors  in  the  will,  whether  they  have 
proved  the  will  or  not ;  but  all  those  who  have  proved  the  will,  R.  1 
Lev.  16L  D.  9  Co.  37  b.  Clift.  15.  R.  in  Exchequer,  M.  13  6. 1. 
Kast.  Ent.  325  a ;  and  also  in  actions  against  administrators  all  who 
have  administered.  Rast.  Ent.  324  c,  must  be  made  defendants,  other- 
wise  the  non- joinder  may  be  pleaded  in  abatement.  But  for  an  act  done 
by  one  of  the  executors  only,  an  action  may  be  maintained  against  him 
alone:  as  in  detinue  of  charters,  where  the  charters  came  to  the  hands 
of  one  of  the  executors  only ;  Th.  D.  1.  5,  c.  12,  s.  1 ;  or  in  dower 
against  one  executor  only,  as  guardian,  who  alone  possessed  the  ward. 
B  Ed.  3,  420.  Th.  D.  1.  5,  c.  12,  s.  3.  So,  if  one  of  the  executors  die, 
the  action  must  be  brought  against  the  survivor  alone,  without  joining 
the  executors  of  the  executor  who  died.    Th.  D.  1.  5,  c.  12,  s.  5.    R.  4 
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Leon.  103.  So,  in  an  action  against  an  executor,  you  xuinnot  join  the 
heir,  18  Ed.  3,  4.  Th.  D.  L  5,  c.  12«  s.  2,  7,  or  terre  tenants.  27  Ed. 
3,  8a     Tb.  D.  I.  5,  c.  12,  s.  7.    Com.  Dig.  Abatement,  F.  10. 

Non-joinderJ]  In  actions  ex  contractu,  brought  against  some  only  *of 
several  persons  who  should  have  been  jointly  sued,  the  defendants  must 
plead  the  non*joinder  in  abatement,  there  being  no  other  viray  of  taking 
advantage  of  it,  5  Bur.  2G11.  2  W.  Bl.  947.  5  Co.  119.  1  Str.  &03. 
1  Saund.  291  c.  154,  (n;  1,)  even  in  the  case  of  a  bill  of  exchange  or 
promissory  note.  1  Barn.  &  Aid.  224.  So,  in  debt  on  bond,  if  the 
bond  be  joint  and  several,  and  two  only  of  three  obligors  be  sued,  the 
defendants  must  plead  the  non-joinder  in  abatement.  10  H.  7,  16.  27 
H.  8,  6,  pi.  29.  1  Saund.  291  e.  If  indeed  in  debt  on  bond,  it  appear 
upon  the  face  of  the  declaration  that  another  obligor,  not  named,  also 
sealed  the  deed,  and  that  he  is  alive,  the  court  will  arrest  the  judgmentt 
1  Saund.  291  b,  or  the  defendant  may  plead  the  non-joinder  in  abate- 
ment, at  his  option ;  2  Taunt.  254  ;  but  it  is  no  ground  of  nonsuitt  on 
the  plea  of  non  est  factum.     Id. 

So,  in  actions  ex  quasi  contractUf  in  which  (as  already  mentioned^  ante, 
p.  67,)  the  same  persons  must  be  made  defendants  as  if  the  action  were 
in  form  ex  contractu^  the  only  mode  of  taking  advantage  of  a  non-joio- 
der  is  by  plea  in  abatement.  Carth.  62,  63.  6  T.  R.  369.  2  New. 
Rep.  365,  and  see  2  Salk.  440. 

In  actions  ex  delicto,  which  we  have  seen  (ante,  p.  67,)  may  be  brought 
against  all  or  any  of  the  persons  who  jointly  committed  the  injury,  non- 
joinder of  course  cannot  be  pleaded  in  abatement,  or  taken  advantage 
of  in  any  other  way.  But  where  such  an  action  is  brought  against  a 
tenant  in  common,  joint-tenant  or  co-parcener,  for  any  thing  respecting 
the  land  held  in  common,  &c.  in  which  case  all  the  tenants  in  common, 
&c.  we  have  seen  (ante,  p.  65,  66,)  should  be  jointly  sued,  the  non- 
joinder should  be  pleaded  in  abatement. 

In  actions  against  executors,  as  you  are  compellable  to  joia  only 
those  who  have  administered,  a  plea  in  abatement  for  non-joinder  must 
therefore  aver  that  the  executor  omitted  had  administered.  Bro.  Exec- 
utors, 20,  88.  1  Lev.  161.  Went.  Ex.  25.  Clift.  Ent.  15,  pi.  36,  37. 
Lib.  Plac.  1,  pi.  8.     1  Saund.  291  g. 

By  3  &  4  W.  4,  c.  42,  s.  8,  "  no  plea  in  abatement  for  the  non-join- 
der of  any  person  as  a  co-defendant,  shall  be  allowed  in  any  court  of 
common  law,  unless  i^  shall  be  stated  in  such  plea  that  such  person  is 
resident  within  the  jurisdiction  of  the  court,  and  unless  the  place  of 
residence  of  such  person  shall  be  stated  with  convenient  certainty  in 
an  affidavit  verifying  such  plea.'*  See  De  Mautort  v.  Saunders,  1  B.  & 
Ad.  398. 
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And  by  s.  9,  <<  Ip  aof  plea  in  abatement  in  any  court  of  law,  of  tbe 
aoo-joinder  of  anotiitr  penoD»  tha  jJaintiff  may  reply  that  such  penoa 
his  been  dieckai]ged  by  bankraptcy  and  Gertificate»  or  under  an  act  for 
tbe  relief  of  insolvent  debtors.** 

And  by  c.  10,  ^  in  all  cases  in  whicb,  after  soefa  plea  in  abatement^ 
the  plaintiff  shalit  without  hairing  proeeeded  to  trial  upon  an  issue  thera- 
on^  commence  another  action  against  the  defendant  or  defendants  in  the 
Mtion  in  which  such  plea  in  abatement  shall  have  been  pleaded,  and  the 
penoB  or  peneos  named  in  such  plea  in  abatement  as  joint  contractorsr 
if  it  shall  appear  by  the  pleadings  in  such  subsequent  action,  or  on  the 
evidence  at  the  trial  thereof,  that  all  tbe  original  defendants  are  liable, 
bat  that  one  or  more  of  the  persons  named  in  such  plea  in  abatement 
or  any  aobsequent  plea  in  ^abatement  are  not  liable  as  a  contracting 
party  or  parties,  the  plaintiff  shall  nevertheless  be  entitled  to  judgment 
or  to  a  Terdict  and  judgment,  as  the  case  may  be,  against  the  defendant 
or  defendants  who  shall  appear  to  be  liable ;  and  every  defendant  who 
is  not  80  liable  shall  have  judgment,  and  shall  be  entitled  to  his  costs  as 
against  the  plaintiff,  who  shall  be  allowed  the  same  as  costs  in  the  cause 
sgainat  the  defendant  or  defendants  who  shall  have  so  pleaded  in  abate- 
Bsent  tbe  nonjoinder  of  such  person ;  provided  that  any  such  defendant 
who  aball  have  so  pleaded  in  abatement,  shall  be  at  liberty  on  the  trial 
to  adduce  evidence  of  the  liability  of  the  defendants  named  by  him  in 
such  plea  in  abatement*'* 

And  by  Rule  fl.  H.  4  W.  4»  11,  a».20,  if  after  a  plea  in  abatement  of 
tha  noo-joinder  of  another  person,  the  plaintiff  shall,  without  having 
proceeded  to  a  trial  on  an  issue  thereon,  commence  another  action 
against  tbe  defendant  ^r  defendants  in  the  action  in  which  such  plea  in 
abatement  shall  have  beeirpleaded,  and  the  person  or  persons  named  in 
•uchplea  in  abatement  as  joint  contractors,  the  commencement  of  the 
declaration  shall  be  in  the  foUowiog  form : — 

(Venue.)  A.  B.  by  E.  F*  his  attorney  [or  in  bis  own  proper  person,] 
complains  of  C.  D«  and  6.  H.  who  have  been  summoned 
to  answer  the  said  A.  B«,  and  which  said  C.  D.  has  here- 
tofore  pleaded  in  abatement  the  non-joinder  of  the  said  6* 
H.  d&c.  [The  same  form  to  be  used,  mviatU  mutmdiSf  in 
cases  of  arrest  or  detainer.] 

Mi$- Joinder.]  In  actions  ex  cofUractUf  if  persons  be  joined  as  defen- 
dants, who  should  not,  advantage  may  be  taken  of  tbe  mis-joinder  at 
the  trial  upon  tbe  general  issue :  or  if  it  appear  upon  the  face  of  the 
declaration,  the  defendants  may  demur  genertdly,  or  move  in  arrest  of 
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judgment,  or  bring  a  writ  of  error.  The  same  rule  aisa  applies  to  aC' 
tions  ex  quari  contractu^  such  as  actions  against  carriers^  2  New  Rep. 
454.  But  see  3  East.  62»  or  actions  upon  a  warranty >•  12  East.  452, 
or  the  liiie. 

In  actions  ex  ddido^  mis-joinder  cannot  in  general  be  objected  to ; 
but  the  effect  of  it  will  be  that  the  parties,  who  should  not  have  been 
included  in  the  action,  will  be  entitled  to  a  verdict  at  the  trial.  Yet 
where  the  tort  could  not  be  joint,  as  in  an  action  for  words  against  two, 
the  defendants  may  take  advantage  of  the  mis-joinder  either  by  demur- 
rer,, 1  Ho.  Abr.  781,  O.  pi.  1.  Sty.  349,  or  by  motion  in  arrest  of  judg- 
ment.    Palm.  813.    Gro.  Jac.  647.     1  Dulst.  i5. 

In  real  actions,  the  defendants  may  plead  several  tenancy,  entire  te- 
nancy, or  nontenure,  in  abatement.  See  Com.  Dig.  Abatement,  F.  12, 
13.  14. 

As  to  the  cases  in  which  mis-joinder  may  be  aided  by  the  entry  of  a 
Nolle  Prosequi^  see  2  Arch.  Pn  C.  It.  256. 


^Having  thus  ascertained  whether  the  party,  who  has  reneived  the 
injury  may  sue,  and  whether  the  person,  who  has  committed  it,  may  be 
sued ;  having  ascertained  the  form  of  action  to  be  adopted,  and  that 
the  time  limited  for  bringing  such  an  action  has  not  elapsed ;  and  bav- 
ing  satisfied  yourself  as  to  the  persons  who  must  be  made  plaintiffs  and 
defendants  to  the  action :  the  next  step  is  to  soe  out  process,  iti  order 
to  bring  the  defendants  before  the  court ;  after  wfaicb  you  may  prepare 
the  declaration  and  other  pleadings  to  issue,  and  the  evidence  necessa* 
ry  to  support  them,  according  to  the  rules  laid  down  in  the  remainder 
of  this  work. 
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CHAPTER    IV. 
THE   DECLARATION. 

Sect.  1.  TTie  Commencement 

2.  Statement  of  the  Cause  of  Action. 

1.  The  Matter  to  be  stated. 

2.  The  Manner  of  stating  it 

3.  The  Conclusion. 

4.  Joinder  of  Counts. 

5.  Defects,  in  what  Cases  aided. 

Sect.  L 
Commencement  of  the  Declaration. 

A  DECLARATION  may  be  divided  into  three  parts : — The  Commence - 
tnent — The  statement  of  the  cause  of  action — and  the  conclusion. 
These  shall  be  treated  of  in  the  first  three  sections  of  this  chapter ;  in 
the  fourth  section,  we  shall  treat  of  the  joinder  of  counts  ;  and  in  the 
fifth,  of  the  manner  in  which  defects  in  the  declaration  may  be  aided. 

By  Reg.  Gen.  M.  3  W.  4,  s.  15,  every  declaration  shall  in  future  be 
intituled  in  the  proper  court,  and  of  the  day  of  the  month  and  year  in 
which  it  is  filed  or  delivered,  (see  also  Reg.  PI.  H.  4  W.  4,  I.  s.  1,)  and 
shall  commence  as  follows : — 

DECLARATION  AFTER  817MXON8. 

Venue.  A.  B.^by  E.  F.  his  attorney  [or  in  his  own  proper  person'] 
complains  of  C.  D.,  who  has  been  summoned  to  answer  the  said  A.  JB.,  4^. 

^DECLARATION  AFTER  ARREST,   WHERE  THE  PARTY  IS  NOT  IN   CUSTODY. 

Venue.  A.  JB.,  hy  E.  F.  his  attorney  [or  in  his  own  proper  person] 
complains  of  C^  JD.|  who  has  been  arrested  at  the  suit  of  the  said  A.  £.,  4<^. 
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Venue*  A*  B.by  E,  F.  his  aUomey  [or  in  his  own  proper  person"] 
complains  of  C.  2).,  being  detained  at  the  suit  of  the  said  A*  JB.,  in  the 
custody  of  the  sheriff  [or  of  the  fnarshal  of  the  Marshahea  of  the  Court 
«/"  King's  Benchf  or  of  the  warden  of  the  Fleet.} 

lUSCLARATIOlf  AFTKR  TBI  ARRBST  OF  ONB  OR  MORS  BBnNDART  OR 
mBFENDAllTSy  AND  WHEN  ORB  OR  XORR  OTHBR  PBFBNDANT  OR  DB- 
FBNOANT8  SHALL  HAVB  BBBN  8BRTBD  ONLY  AND  BOV  ARRB8TBD. 

YeDoe*  A.  B^  by  B.  F.  his  attorney  [or  in  his  own  proper  person"] 
complains  of  C.  D^  who  has  be-en  arrested  at  the  suit  of  the  satd  A.  B. 
[or  being  detained  at  the  suit  of  the  said  A.  B.  as  before]  and  of  O*  jEC, 
who  has  been  served  with  a  torit  of  capias^  to  answer  the  said  A.  B.f  &c. 

And  by  Reg.  (Sen*  H.  2  W.  4,  n  4,  in  all  personal  and  mix^  actions 
the  writ  shall  not  be  repeated  in  the  declaration,  bat  only  the  nature  of 
the  action  stated,  in  manner  following :  viz.  **  A.  B.  was  attached  to 
answer  C.  D.  in  a  plea  of  trespass,  or  in  a  plea  of  trespass  and  eject- 
ment, pr  as  the  case  may  be,  and  any  further  statement  shall  not  be  al* 
lowed  in  costs.**  This  rule,  being  made  before  the  one  above  mention- 
ed, is  not  strictly  applicable  to  the  above  forms  of  the  commencement 
of  declarations ;  but  the  courts  will  require  it  to  be  so  far  observed  in 
substance,  that  the  writ  shall  not  be  recited  in  the  declaration,  but  that 
.merely  a  short  statement  of  the  cause  of  action  may  be  added  to  the 
above  forms,  thus :  ^*  in  a  plea  of  trespass^^  **  in  a  plea  of  trespass  and 
ejectment^**  **  in  a  plea  of  trespass  on  the  case^  '*  in  a  plea  of  trespass  on 
the  case  on  promises!*  **in  a  plea  of  debt^  "  in  a  plea  of  breach  of  cove* 
nant^  **  in  a  plea  of  detinue  ;**  and  even  this  does  not  seem  to  be  actu« 
ally  required.  If  stated,  however,  a  mistake  in  the  form  of  action  sta- 
ted will  be  an  irregularity  only,  and  not  matter  of  special  demurrer. 
Anderson  v«  T%omaSt  9  Bing.  678. 

As  the  title  of  the  declaration,  and  the  venue,  form  material  parts 
of  the  commencement  of  the  declaration,  we  shall  eonsider  these  sepa- 
rately. 

7%s  TUle.]  The  title  of  a  declaration  consists  of  two  parts :  the 
title  of  the  court  in  which  the  action  is  brought ;  and  the  time  at  which 
the  declaration  is  filed  or  delivered*  And  by  Reg.  Gen.  M.  3  W.  4,  s« 
15,  already  mentioned,  every  declaration  shall  in  future  be  intituled  in 
the  proper  court,  and  of  the  day  of  the  month  and  year  in  which  it  is 
filed  or  ddivered.    See  also  Reg.  PI.  H.  4  W.  4, 1,  s.  1. 

Declarations  in  the  Courts  of  King's  Beodi,  Common  Pleas,  and  Ex* 
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dieqwr,  are  intituled  of  these  courts  respectivelyy  **  In  ihe  Kin^s  Beneky** 
*'Intke  Common  Plea$,**  *'ln  the  Exchequer  oj  Pkas/* 

As  to  the  day  and  year  of  whi<A  the  dectaration  is  to  be  iatitided,  it 
is  clear  that  no  action  skoidd  be  commenced  mtil  the  cause  of  ^action 
for  which  it  is  brought  has  accrued.  Therefore  a  man  tawwt  declare 
the  16th  May»  upon  a  promise  made  on  the  4th  to  pay  on  the  19th  of 
the  same  month.  R.  2  Cro.  70.  Yelr.  70.  Cro.  Car.  575.  So^in  debt 
upon  a  bond  for  performance  of  covenantSy  if  a  breach  be  assigned  for 
a  time  after  the  action  coQimeneed,  it  will  be  bad.  R.  1  Sid.  807.  8o» 
if  a  man  agree  to  give  80s.  per  annom  for  a  house,  no  action  will  lie  for 
rent,  until  a  year's  rent  is  due,  because  the  rent  is  payable  yearly ;  and 
if  an  action  be  brought  for  45s.  for  a  yeax  and  a  halfi  and  entire  dama- 
ges given,  it  will  be  bad  for  the  whole.  R.  Lit.  61.  So,  a  quaro  impe* 
4U  brought  the  0th  May,  where  it  afterwards  appeared  from  the  repli- 
cation that  the  disturbance  was  on  the  29th  May*  was  holden  bad.  R^ 
Hoff.  108.  And  the  same,  where  in  an  action  on  the  case  for  a  mali- 
eiouK  indictment,  the  acquittal  of  tlie  plaintiff  was  stated  to  have  been 
on  a  day  subsequent  to  the  day  of  which  the  declaration  was  intituled. 
R.  Carth.  1 14.  Ck>m.  Dig.  Action,  E.  In  ejectment,  however,  the  de« 
ciaration  may  be,  and  usually  is,  intituled  of  a  day  prior  to  the  demises 
therein  stated ;  for  by  the  terms  of  the  conseat-rute  the  tenant  19  pre- 
cluded from  taking  any  advantage  of  it.  Ran.  Ej.  206.  and  see  1  Sid. 
482.     1  Vent.  135. 

Where  a  ship,  on  her  voyage,  put  into  a  port  to  repair,  and  a  ship- 
wright v^as  employed,  who  undertook  to  pot  her  into  thorough  repair ; 
after  proceeding  to  a  certain  extent  with  the  repairs,  the  shipwright  re* 
fitted  to  complete  them  until  he  should  be  paid  for  the  work  already 
done ;  this  was  refused,  and  he  therefore  brought  an  action  to  recover 
the  amount :  the  court  held  that  he  might  do  eo,  without  completing  the 
repairs ;  if  it  were  a  contract  to  do  a  specific  work  for  a  specific  sum, 
it  might  be  different.    Rsierts  vt  Hmoelock,  8  B.  &  Adol.  404. 

Also  upon  an  entire  contract  for  payment  at  several  days,  no  action 
[of  debt]  will  lie  until  the  last  day  be  past ;  as  if  a  man  be  bound  by  an 
obligation  or  contract  to  pay  1002.  at  five  several  days,  debt  does  not 
lie  until  after  the  fifth  day.  Co.  Lit.  222,  b.  D.  3  Co.  22  a.  [So,  the 
payee  of  a  promissory  note  payable  by  instalments,  cannot  bring  debt 
against  the  drawer,  until  the  last  instalment  has  become  due.  1  H.  Bt. 
547.]  So,  if  a  man  lease  a  stock  of  cattle  or  goods  for  years,  rendering 
rent  at  several  days,  debt  does  not  lie  for  it  until  all  the  days  have  past. 
8  Co.  22.  But  it  is  otherwise  if  the  contract  be  several  in  its  nature : 
as  if  a  man  lease  land,  rendering  rent  at  several  days,  debt  lies  after  each 
day ;  for  the  rent  issues  out  (tf  the  land,  and  the  contract  follows  the 
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land.  Co.  L.  47  b.  292  b ;  3  Co.  22  a.  So,  if  lessee  for  years  assigo 
his  term  to  him  in  the  reversion*  rendering  rent,  which  is  in  |aw  a  sur* 
render,  and  the  rent  not  good  by  way  of  reservation  but  by  way  of  con- 
tract only,  yet  debt  lies  after  each  day  of  payment.  R.  2  Lev.  80.  1 
Vent.  242,  272.  So,  if  the  remedy  be  several  in  its  nature ;  as  if  a 
man  be  bound  by  a  recognizance  to  pay  100/.  at  five  several  days,  he 
may  have  execution  for  each  sum  after  each  day ;  for  it  is  in  the  nature 
of  several  judgments.  Co.  Lit.  202  b.  So,  if  the  party  agree  that,  if 
he  fail  in  payment  at  the  first  day,  he  will  pay  the  whole,  debt  lies  for 
the  entire  after  default  on  the  first  day.  R.  1  Lev.  208.  K.  2  Mod. 
Ca.  56,  57.  So,  upon  a  bond  in  a  penal  sum,  conditioned  to  pay  5L  per 
annum,  R.  3  Lev.  383,  [cr  to  pay  money  at  several  payments,  1  Wils. 
80,]  debt  may  be  brought  after  the  first  default ;  for  a  default  in  any  one 
payment  is  a  breach  of  the  condition  of  the  bond,  [See  6  T.  R.  309.] 
So,  if  a  man  covenant  to  do  a  thing  at  several  times,  covenant  lies  upon 
every  default.  Co.  Lit.  292  b.  So,  if  a  man  contract  to  pay  at  several 
days,  assumpsit  lies  for  non-payment  after  the  first  day :  Co.  L.  229  b. 
R.  cont.  3  Leon.  4 ;  [the  distinction  being  between  debt,  which  cannot 
be  brought  in  such  a  case,  until  after  the  last  day  of  payment,  and  cov. 
enant  and  assumpsit,  which  *may.]  As,  upon  a  bargain  to  deliver 
twenty  quarteria  tritici  every  year  during  his  life,  assumpsit  lies  for  a 
default  at  the  first  year,  though  debt  does  not.  4  Co.  94  b.  Dy.  118  a. 
So,  upon  an  agreement  to  pay  421  by  5i.  a  month,  assumpsit  lies  upon  a 
default  each  month.  R.  per.  three  J,  2  Cro.  504.  [Even  on  a  prom- 
issory note  for  the  payment  of  money  by  instalments,  assumpsit  lies 
upon  every  default  Andr.  370.]  So,  upon  an  agreement  for  thirty 
tons  of  strong  beer,  and  to  pay  4/.  for  each  ton,  an  assumpsit  lies  for  the 
4L  for  so  many  tons,  when  they  are  delivered.  R.  1  Rol.  29, 1.  30. 
[But  if  by  this  is  to  be  understood  that  an  action  can  be  maintained  be- 
fore the  whole  thirty  tons  are  delivered,  the  authority  of  the  case  may 
be  doubted ;  for  the  contract  seems  to  be  entire,  and  not  divisible.  See 
2  New  Rep.  61.  2  B.  &  B.  565.]  Upon  an  agreement  to  pay  1521 
yearly  for  four  years,  if  A.  enjoy  certain  land,  an  assumpsit  lies  for 
each  year  A.  enjoys,  before  all  the  years  have  elapsed,  R.  Cro.  EI.  118. 
R.  1  Rol.  30,  I.  5.  Upon  an  agreement  to  pay  100/.  upon  a  marriage» 
at  five  several  payments  of  2021  each,  at  several  days,  an  assumpsit  lies 
after  each  day.  D  to  be  so  R.  Cro.  El.  118.  Mo.  13,  cont.  R.  ace.  1 
Rol.  29  1.  20,  35.  R.  Cro.  El.  776,  807.  R.  2  Saund.  387.  Upon  a 
promise  to  pay  rent  anntiaUm  at  Michaelmas  and  the  Annunciation,  as* 
sumpsit  lies  after  each  feast.  R.  2  Leon,  107,  So,  if  there  be  a  coo- 
traet  to  deliver  so  much  corn  before  Michaelmas,  for  so  much  the  cemb» 
;o  be  paid  for  upon  the  delivery  of  the  last  corn,  and  the  party  delivers 
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odIj  part  of  the  com,  yet  an  indebitatus  assumpsit  lies  for  so  much  de% 
Jivered  after  Michaelmas ;  for  though  the  agreement  was  entirci  the 
several  delivery  makes  several  contracts,  and.  the  defendant  has  a  rem- 
edy for  the  residue.  Per  Hale,  at  Norfolk  Ass.  1662^  between  Baker  and 
Button.  [Vide  sifpro.]  And  damages  given  in  an  assumpsit  upon  the 
first  default,  are  no  bar  in  an  assumpsit  upon  default  at  the  other  day ; 
for  the  whole  damages  shall  be  intended  to  have  been  given  for  the  de- 
fiiultat  the  first  day.  Q.  Dy.  113«  R.  Cro.  Car.  241.  1  Rol.  29,1. 
40.    D.  2  Saund.  387.    Com.  Dig.  Action,  F. 

Formerly  the  declaration  must  have  been  intituled  of  the  term  the 
process  was  returnable,  3  T^  R.  624,  particularly  if  intended  to  be  de« 
Uvered  or  filed  de  bene  eue  ;  but  this  is  no  longer  necessary,  or  indeed 
practicable.  A  plainlifl,  however,  cannot  declare  until  after  eight  days 
from  the  service  or  execution  of  the  process ;  see  2  W.  4,  c.  39.  s.  11 : 
nor  after  a  year  from  such  service  or  execution,  for  he  will  then  be  out 
of  court}  see  Reg.  Gen.  H.  2  W.  4.  And  see  Arch.  Pr.  C.  B.  [67,68] ; 
and  oi  course  the  declaration  must  be  intituled  accordingly.  Also,  a 
declaration  cannot  be  intituled  of  any  day  between  the  10th  of  August 
tnd  24th  of  October,  for  by  2  W.  4,  c.  39,  s.  11,  no  declaration  shall  be 
delivered  or  filed  at  any  time  between  those  days.  And  where  an  ac- 
tion ex  cojUractu  is  brought  against  two  or  more  defendants,  and  one  of 
them  18  outlawed ;  as  the  platntiflT  in  this  case  cannot  declare  against 
the  defendants  who  have  appeared,  until  the  outlawry  of  the  other  is 
completed,  2  W.  Bl.  759.  And  see  2  New  Rep.  404.  1  Wils.  242, 
the  deolaration  must  be  intituled  of  a  day  subsequent  to  the  completion 
of  the  outlawry.     1  East,  133« 

Formerly  the  declaration  was  intituled  either  generally  of  the  term, 
or  specially  of  some  particular  day  in  it.  But  it  must  now,  in  all  *ca- 
se8»  be  specially  intituled  of  the  day  and  year  on  which  it  is  delivered 
or  filed.    Reg.  Gen.  M.  3  W.  4,  s.  15.    Reg.  PI.  H.    4  W.  4, 1,  s.  1. 

If  the  action  were  commenced  before  the  cause  of  action  accrued* 
the  defendant  may  plead  that  matter  in  abatement ;  Com.  Dig.  Abatement, 
G.  6 ;  or  if  it  appear  in  evidence  at  the  trial,  the  plaintifi*  must  of 
course  be  nonsuit.  Or  if  it  appear  upon  the  face  of  the  declaration, 
that  the  cause  of  action  accrued  after  the  commencement  of  the  actioq, 
the  defendant  may  demur;  1  T.  R.  116 ;  or,  it  seems,  it  may  be  moved 
in  arrest  of  judgment,  2  Lev.  197.  Carth.  114.  See  1  Show.  147,  or 
assigned  for  error.  R.  Cro  El.  325.  R.  2  Cro.  70.  Com.  Dig.  Ac- 
tion, £.  It  is  much  safer,  however,  to  demur,  as  it  may  be  doubted 
whether  this  be  not  a  jeofail,  cured  after  verdict  by  stat.  5  G.  1,  c.  13, 
see  Andr.  248,  although  not  perhaps  by  any  of  the  previous  statutes  of jeo- 
fitils.  See  Cro.  El.  325.  Cro.  Car.  272>  282,  575.  1  Show.  147.  Jon.  304. 
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The  Venue.]  The  venue  is  the  eounty  from  wbioh  the  jaty  ate  19 
come,  who  are  to  try  the  issue.  Formerly  the  jury  must  have  ooine 
from  the  town,  parish,  hamlet  or  place,  in  which  ifae  issoable  matter  in 
the  declaration  was  alleged  to  have  occ^ured ;  Co.  Lit  185  a ;  but  by  4 
Ann.  c.  16,  (extended  to  the  trial  of  issues  on  penal  statutes  by  24  Geo. 
2,  c.  18,)  the  venire  facias  shall  now  be  awarded  of  the  body  of  the 
pr6per  county  where  the  issue  is  triable. 

Every  action  for  recovery  of  the  seisin  or  possession  of  land  [such 
as  real  actions  and  ejectment,]  shall  be  brought  in  the  county  where  the 
land  lies.    Bract.  189,  414.    Com.  Dig  Action,  N.  1.    So  every  action 
in  which  the  issue  may  arise  upon  the  land,  must  be  brought  where  the 
land  lies ;  as  formerly  a  right  of  ward  of  land  ;  7  Co.  2  b ;  intrasion 
of  ward,  though  the  refusal  or  seigniory  be  in  another  county  ;  7  Co*  2 
b  ;  right  of  ward  of  the  body,  for  that  savours  of  the  land ;  7  Co.  2  b  ; 
writ  of  forfeiture  of  marriage,  for  that  supposes  an  intrusion  upon  the 
land ;  7  Co.  3  a  ;  writ  de  valor  maritagn^  7  Co.  9  a,  unless  thei^  was  a 
tender  and  refusal  of  marriage,  in  which  case  it  must  be  brought  where 
the  refusal  was.    7  Co.  S  a.    So  a  qiuxreimpedit  shall  be  brought  where 
the  church  is,  except  in  the  case  of  the  king.    7  Co.  8  a.    So  a  quare 
impedit  of  a  prebend  shall  be  brought  in  the  County  where  the  cathedral 
is,  for  the  prebendary  shall  be  installed  there.    7  Go.  da.    R.  Dy.  104 
b.    Com  Dig,  Action,  N.  4.    So,  trespass  quare  clauhem  fi'egii  must  be 
brought  in  the  county  where  the  land  lies.     1  Bac.  Abr.  Action,  loc  M 
trans,  A.    So,  the  action  of  replevin.-    So  the  action  on  the  case  for  a 
nuisance  is  local,  and  must  be  brought  ra  the  county  where  the  land  Keik 
1  Taunt.  379.    2  East.  497.    See  6  Taunt.  29.    And  because  the  ac- 
tion in  these  instances  is  local,  and  must  be  brought  in  the  county 
where  the  land  lies,  it  is,  that  no  action  can  be  brought  in  England,  to 
recover  the  seisin  or  possession  of  land  out  of  it,  or  for  a  trespass  or 
nuisance  to  such  land.    4  T.  R  403.    Where  the  land  lies  in  this  coon* 
try,  however,  the  court  may,  upon  the  application  and  with  the  eonsent 
of  the  parties,  allow  the  trial  to  be  in  &  cKfierent  oounty  from  dial 
in    which    the   land    lies,  or    in  which  the   action  is    brought,   a 
suggestion    to   that  effect  being    entered  upon    the  record.     3  A 
4  W.  4,  c.  42,  s.  22.    Vide  post,  p.  80.    T.  Raym.  372.^  See  •I  Bd. 
Rep.  28.    Hob.  5.    1  Arch.  Pr.   C.  £.  84.    Or  if  the  land  lie  ia  two 
counties,  the  action  may  be  brought  in  either;  7  Co.  3a ;  or  it  may  be 
laid  in  both;  in  which  latter  case  *the  ventns shall  be  direeted to  Ae 
sheriffs  of  both  counties,  who  shall  summon  six  of  each  coonty.    Cro. 
El.  646,  741.    See  trial  per  pais  103.     Also,  an  assise  lay  at  comu 
mon  law  in  confinio  comitatus^  for  common  of  pasture,  turbary  or  pifcarf 
in  one  county,  appendant  or  appurtenanl  to  land  in  another  county ;  Gow 
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Lit  154  K*  R  N.  B.  180  a ;  «o,  for  a  misaiioe  ia  one  county  to  land 
10  aootheri  Co.  Liu  154  a.  [Sec;  6  Taunti  20.]  So,  by  atat  7  Rice. 
i»  c.  10,  an  assise  lay  in  coii/IafacomtMaj,  for  rent  isauing  out  of  land  in 
different  coantics,  Co.  Lit.  J  54  a.  F.  N.  B.  190  A,  even  if  there  were 
twenty  counties  intervenilig,  or  (be  land  lay  in  twenty  counties^  Co. 
Liu  154  a.    Com.  Dig.  Action^  N^  3.    Doct*  Plac.  253. 

But  an  action  for  trespass  to  the  person  or  persobal  property  of  an 
individual,  CrO.  Car.  444.  Co.  Lit.  282,  trover,  and  the  action  on  the 
case  for  deceit,  or  for  other  misfeasance,  malfeasance  or  non-feasance, 
Co.  Lit.  282.  1  Wils.  836,  are  transitory,  and  may  be  brought  in  any 
county,  at  the  option  of  the  plaintiff;  because  the  injuries  for  which 
they  are  brought  might  have  happened  in  any  countyi  And  therefore 
it  is  that  an  action  of  trespass  will  lie  in  this  county,  for  an  assault  and 
ftlse  imprisonment  abroad.  Cowp.  161;  But  an  action  for  a  breach 
of  the  customs  of  a  particular  town  is  local;  for  the  Cause  of  action 
flftust  have  occurred  there.    2  Wi  Bl.  1068. 

All  actions  ex  cantraeiut  as  assumpsit,  account,  debt,  covenant  and 
detinue,  are  also  transitory,  and  may  be  brought  in  any  dounty«  Co.  Lit. 
262.  2  Inst.  281.  7  Co.  3  a,ev6n  although  the  debt  were  contracted, 
er  the  contract  made  and  broken,  abroad  i  1  Str.  612^  Co.  Lit<  261. 
Latch.  4.  6  Mod.  228^  2  Saik.  659|  660;  for  debitum  el  cotUractui 
mni  nulUuM  locL  Debt  and  covenant  by  lessor  against  lessee,  and  cov* 
enant  by  lessee  against  lessor^  are  transitory,  and  may  be  brought  in 
any  county,  because  brought  by  and  agfainst  the  contracting  parties 
themselves ;  7  Co.  2  a.  R.  2,  Cro.  142 ;  and  this  even  although  the  lands 
be  out  of  the  kingdom4  6  Af<Kl.  104.  2  SalL651.  2  Str.  776.  Carth. 
182.  6  Mod.  104.  So  covenant  by  the  assignee  of  the  reversion 
against  the  lessee,  or  by  the  lessee  against  the  assignee  of  the  rever^ 
siOD,  is  transitory,  and  may  be. brought  in  any  county ;  for  although  not 
between  the  original  contracting  paities,  yet  as  the  stat.  32  Hen.  8,  c 
Hf  transfers  the  privity  of  contract  as  to  covenants  to  the  assignee,  he 
may  briiig  his  action  in  any  county,  in  the  same  manner  as  the  lesaor 
m^t.  1  Saund.  237,  244  b.  1  Lev.  250.  But  debt  by  the  assignee 
of  the  reversion  against  the  lessee,  is  local,  and  must  be  brought  in  the 
ooonty  where  the  lands  lie ;  because  it  is  founded  upon  the  privity  ot  es« 
tate,and  not  upon  the  privity  of  contract.  R.  Cro.  Car.  184.  Semb. 
Cro.  Car.  143.  R.  Jon.  43.  So,  debt  or  covenant  by  the  lessor  against 
the  assignee  of  the  term,  Carth.  182^  183.  Jon.  43.  1  Wils.  165,  or 
by  the  executor  of  the  lessor,  Hob.  87,  or  covenant  by  the  assignee  of 
the  term  against  the  lessor,  5  Co.  17  a.  F.  N.  B.  146  C,  is  locaK  and 
most  be.  brought  in  the  county  where  the  lands  lie.  So  debt  or  cove* 
aant  by  the  assignee  of  the  reversion  against  the  assignee  of  the  tenD» 
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a  Mod.  937,  338.  1  Show.  109.  Carth.  182.  1  Salk.  80,  81,  or  •cor* 
enant  by  the  assignee  of  the  term  against  the  assignee  of  the  reveraioiir 
5  Co.  17  a.  F.  N.  B.  146  C,  is  local,  and  the  venue  must  be  laid  in  the 
county  where  the  land  lies.  Debt  or  covenant  by  the  lessor  againqt  the 
executor  of  the  lessee,  for  arrears  of  rent,  &c.  accrued  in  the  testator's 
life-time,  is  transitory ;  but  if  brought  for  rent.  &c.  accrued  in  the  ex- 
ccutor's  time,  it  is  local,  because  the  executor  is  then  chargeable  as 
assignee.     Latch.  202,  271.     8  Co.  24.     1  Sid.  266.    2  Lev.  80. 

An  action  upon  a  bail-bond  by  the  assignee,  may  be  brought  either 
in  the  county  in  which  it  was  taken,  or  where  it  was  assigned ;  in  fact 
it  may  be  brought  in  any  county,  if  the  declaration  state  the  assignment 
to  have  been  made  in  that  county.  2  Str.  727.  2  L.  Kaym.  1455. 
Fort.  366.  Debt  or  scire  facias  upon  a  recognizance  of  bail  mostbe 
brought  in  Middlesex.  See  Reg.  Gen.  H.  2  W.  4,  s.  80;  2  Arch.  Pn 
C,  B.  [12,  13.]  Debt  on  a  judgment  of  any  of  the  superior  courts  at 
Westminster,  must  also  be  brought  in  Middlesex,  where  the  record  is* 
Mo.  884.  Debt  for  a  copyhold  fine,  should  be  brought  where  the  land 
lies.    Semb.  Yid.  Ent.  177. 

Actions  upon  penal  statutes  must  be  brought  in  the  county  in  which 
the  ofience  was  committed.  St.  31  El.  c.  5.  3  M.  &  S.  429.  If  a 
cheque  be  given  for  usurious  interest,  and  a  receipt  taken  for  it,  in  the 
county  of  A.,  and  the  cheqiie  be  afterwards  exchanged  for  money  in  the- 
county  of  B.*  the  usury  is  committed  in  the  county  of  B.,  and  the  venue 
must  be  laid  there.  2  B.  &  P.  381,  and  see  2  T.  R.  238.  4  East,  885*. 
An  action  on  stat.  1  &  2  Ph.  &  Mary,  c.  12,  for  driving  a  distress  out 
of  the  hundred  into  another  county,  may  be  brought  either  in  the  county 
where  the  distress  was  taken,  or  in  that  into  which  it  was  driven.  2 
Taunt.  252.    See  also  Com.  Dig.  Action,  N.  10. 

Actions  on  penal  statutes  must  be  brought  in  the  county  in  which  the^ 
ofience  was  committed,  whether  the  offence  be  one  of  omission  or  of 
commission :  and  therefore,  in  an  action  against  a  clei^yman  for  non- 
residence,  the  venue  must  be  laid  in  the  county  where  the  living  is  sitv- 
ate,  and  where,  of  course,  the  non-residence  occurred.  Whitehead  v» 
Wynn,  5  M.  &  S.  427. 

In  actions  against  justices  of  peace,  mayors  or  bailifis  of  cities  or 
towns  corporate,  headboroughs,  portreeves,  constableSi  tithingmen, 
churchwardens,  overseers,  or  other  persons  acting  in  their  aid  or  hj 
their  command,  21  Jac  1,  c.  12,  s.  5,  and  in  acdons  against  officers  of 
the  customs,  24  Geo.  8,  sess.  2,  c.  47,  s.  35, 80,  and  see  28  Geo.  8,  c  87^ 
s.  23,  or  excise,  23  Geo.  8,  c  70,  s.  34,  or  persons  acting  in  their  aid, 
for  any  thing  done  by  them  in  execution  of  their  respective  offices,  the 
venue  must  be  laid  in  the  county  in  which  the  facts  compiaioed  of  were 
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eommitteil :  otherwise  a  verdict  shall  be  found  for  the  defendant.  And 
the  same  in  actions  against  all  other  persons  holding  public  employ- 
ments, in  or  out  of  this^kingdom,  having  thereby  authority  to  commit  to 
safe  custody ;  or  if  the  fact  be  committed  out  of  tlie  kingdom,  the  plain- 
tiff may  lay  the  matter  as  hav*ng  been  done  at  Westminster,  or  in  the 
county  in  which  the  defendant  shall  then  reside.  42  Geo.  3,  c«  85,  s.  6. 
See  2  Arch.  Pr.  C.  R  157,  158. 

The  venue  is  stated  in  the  margin  of  the  declaration,  as  in  the  above 
forms.  Formerly  a  special  venue  was  given  to  each  material  fact  sta- 
ted in  the  declaration  and  other  pleadings,  namely,  the  county  in  which 
such  fact  was  said  to  have  occurred.  Vide  post,  and  3  M .  &  S.  148. 
And  if  the  county  so  stated  as  special  venue  were  difierent  from  that 
stated  in  the  margin,  it  might  be  considered  the  venue,  and  the  county 
in  the  margin  be  rejected  as  surplusage.  *3  T.  R.  U.  387.  Or  if  ttit 
place  only,  and  not  the  county,  were  stated  in  the  body  of  the  declara-* 
tion,  this  might  be  referred  to  the  county  in  the  margin,  Barnes,  481. 
See  Cro.  Jac.  167,  contra,  even  although  the  place  were  stated  to  be 
**  in  the  county  aforesaid,"  and  another  county  had  been  before  men- 
tioned ;  8  Wils.  340;  2  W.  Bl.  847.  Cro.  £1.  437,  405.  Cro.  Jac.  06, 
618;  for  it  was  a  general  rule  that  the  county  in  the  margin  might 
assist  the  plaintiff,  but  should  never  hurt  him.  8  T.  K.  387.  But  now, 
by  Reg.  PI.  H.  4  W.  4.  I.  s.  8,  the  county  in  the  margin  shall  be  taken 
to  be  the  venue  intended  by  the  plaintiff,  and  no  vemie  shall  be  stated 
in  the  body  of  the  declaration  or  subsequent  pleading :  provided  that  in 
cases  where  local  description  is  now  required,  such  local  description 
shall  be  given. 

If  no  venue  be  laid,  the  defendant  may  demur,  (see  1  Lutw.  235,)  or 
it  seems  may  plead  that  matter  in  abatement.  Com.  Dig.  Abatement, 
H.  13.  Where  a  wrong  venue  is  laid  in  local  actions,  if  it  appear  upon 
the  face  of  the  declaration,  the  defendant  may  demur ;  7  T.  R.  583 — 
588.  2  W.  HI.  1070,  and  see  10  East,  350;  or  if  it  do  not  appear,  the 
defendant  may  avail  himself  of  it  at  the  trial,  and  the  plaintiff  shall  be 
nonsuit ;  or  the  defendant  may  plead  the  matter  in  abatement.  Com. 
Dig.  Abatement,  H.  17.  But  the  want  of  a  right  venue  is  aided  after 
verdict  by  stat.  16  &  17  C.  2,  c.  8,  %o  as  the  cause  were  tried  by  a  jury 
of  the  proper  county  where  the  action  is  laid,  (and  which  is  holden  lo 
aid  the  defect  of  a  mistrial  of  a  local  action  in  ai  wrong  county  ;  7  T; 
R.  583.  2  L.  Uaym;  1212.  Wilier.  431,  and  see  3  T.  R.  387.  1 
Saund.  247.  L.  Kaym.  181.;)  and  after  judgment  by  confession  or  de*- 
fiiuh,  by  Stat.  4  Ann.  c.  16,  s.  2.    Barnes,  483. 

By  Stat  3  dc  4  W.  4,  c  42^  s.  22,  reciting  that  **  whereas  unnecessary 
delajr  and  expense  are  sometimes  occasioned  by  the  trial  of  local  ac* 
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ttons  rn  the  qoanty  where  the  cause  of  actiob  has  ariaen.''  it  is  enacted 
**  that  in  any  action  depending  in  any  of  the  said  su|«rior  courts,  the 
Tenue  in  which  is  by  law  local,  the  court  in  which  such  action  shall  be 
depending,  or  any  judge  of  any  of  the  said  courts,  may,  on  the  applica- 
tion of  either  party,  order  the  issue  to  be  tried,  or  writ  of  inquiry  to  be 
executed,  in  any  other  county  or  place  than  that  in  which  the  venue  is 
laid ;  and  for  that  purpose  any  such  court  or  judge  may  order  a  sugges- 
tion to  be  entered  on  the  record,  that  the  trial  may  be  more  conrenient- 
]y  had,  or  writ  of  inquiry  executed,  in  the  county  or  place  where  the 
same  is  ordered  to  take  place.^ 

Formerly,  if  the  venue  in  the  declaration  were  not  laid  in  the  county 
into  which  the  writ  issued,  the  bail  would  be  discharged.  9  Lev.  285, 
845.  But  now,  by  Reg*  Gen.  H.  2  W.  4,  s.  40,  **  a  declaration  laying 
the  venue  in  a  different  county  from  that  mentioned  in  the  process,  shall 
not  be  deemed  a  waiver  of  the  baiL** 

The  Commencement']  The  commencement  of  a  declaration  compri- 
ses the  parties'  names,  the  mode  in  which  the  defendant  has  been  brought 
before  the  court,  and  the  form  of  action  adopted. 

Care  must  be  taken  that  the  names  of  the  plaintiff  and  deiendant  be 
correctly  stated  in  the  declaration;  otherwise,  if  either  Christian  or 
surname  be  omitted  or  mistaken,  although  the  defendant  *cannot  now 
plead  the  omission  or  misnomer  in  abatement,  yet  he  may,  upon  sum- 
mons, cause  the  declaration  to  be  amended,  and  oblige  the  plaintiff  to 
pay  the  costs.  3  &  4  W.  4,  c.  42,  s.  11.  But  in  actions  upon  bills  of 
exchange,  promissory  notes,  or  other  written  instruments,  wherein  any 
of  the  parties  are  designated  by  the  initials  of  the  Christian  or  first 
name,  it  will  be  sufficient  to  describe  them  in  the  same  way  in  the  de- 
claration. 3  &  4  W.  4,  c.  42,  8. 12.  If  the  plaintiff  and  defendant  be 
of  the  same  name,  it  may  be  necessary  to  give  an  addition  to  one  or 
both  of  them,  for  distinction's  sake ;  see  2  Wils.  386  ;  or,  after  naming 
them  once,  they  may  be  called  '<  Plaintiff"  and  '•  defendant**  afterwards 
throughout  the  pleadings,  without  naming  them  by  their  Christian  and 
surnames.    6  Taunt.  121.  406. 

In  actions  by  or  against  a  corporation  aggregate,  they  must  be  named 
correctly  by  their  name  of  incorporation.  Com.  Dig.  Abatement,  E. 
18.  Bac.  Abr.  Corporation,  C.  8.  S  Str.  787.  2  L.  Rayni.  1515. 
Covi^p*  26.  So,  if  plaintiff  or  defendant  have  a  name  of  dignity,  as  Earl, 
Baronet,  Knight,  Bishop,,  &c.  it  must  be  given  to  him,  and  correctly,  in 
the  declaration.  Com.  Dig.  abatement,  £.  20,  F.  19.  So  if  a  party 
sue  or  be  sued  in  outer  droits  as  executor,  &c.  or  in  right  of  his  office, 
as  sheriff,  dtc.  the  character  in  which  he  sties  or  is  sued  must  be  stated ; 
Com.  Dig.  Abatement,  &  21,  F.  20.   And  ue  gsneralfy  i^an  tkie  sut^feei^ 
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jMfi,  Ch*  7 ;  and  in  this  respect  also  the  declaration  should  agree  with 
the  writ ;  for  it  is  very  doubtful  whether,  upon  general  process,  the 
plaintiff  can  now  declare  in  auUr  droit;  or  upon  process  in  auter  dr<di 
or  f  ttt  torn,  whether  he  can  declare  in  his  own  right,  whatever  may  have 
been  the  practice  formerly.    See  1  Arch.  Pr.  C.  B.  [19,  40,  70.] 

In  the  number  of  plaintifSt  and  defendants,  also,  the  declaration  in 
bailable  actions  must  correspond  with  the  writ :  if  the  writ  be  at  the 
suit  of  one  plaintiff  only,  and  the  declaration  at  the  suit  of  two,  the  court 
will  set  aside  the  proceedings  for  irregularity ;  1  B.  &  P.  383 ;  or  if  the 
writ  be  against  two  defendants,  and  the  declaration  against  one  only^ 
the  court  will  also  set  aside  the  proceedings,  4  East,  569.  5  T.  R.  722. 
4  T.  R.  695,  667.  But  see  2  New  Rep.  98  even  although  the  other  de- 
fendant be  out  of  the  jurisdiction  of  the  court*  1  M.  &  S.  55.  Upon 
non  bailable  process^  also,  the  plaintiff  cannot  declare  against  more  de- 
fendants  than  are  named  in  the  writ,  otherwise  the  declaration  mav  be 
set  aside  for  irregularity  ;  1  Arch.  Pr.  C.  B.  [i^,  40,  70;]  but  it  is  no 
irregularity,  seemingly,  to  declare  agaitist  some  of  several  defendants 
mentioned  in  non-bailable  process,  if  the  plaintiff  have  not  previously 
declared  against  any  of  the  others.    Id.  [19,  70.] 

If  there  be  two  or  more  defendants,  and  one  of  them  have  been  out- 
lawed, it  is  necessary  to  nnention  the  outlawry  in  the  commencement  of 
the  declaration  against  the  other  ;  it  may  be  thus :  ^  A,  B.by  E.  jp. 
hu  attorney  complains  of  C.  27.,  who  has  been  arrested  at  the  suit  of 
the  said  A.  B.  by  virtue  of  a  writ  of  capias  against  him  the  said  C.  D. 
and  one  6.  H.t  in  a  flea  of  trespass  on  the  case  on  promises  ;  and 
ike  send  A.  B.  by  his  attorney  aforesaid  comes  and  gives  the  court  here  to 
understand  and  be  informed  that  since  the  suing  out  of  the  said  writ  in 

this  cause  and  btfore  this  day^  to  wit^  on  * ,  the  said  O.  H.  was  du* 

hf  outlawed  in  this  suit^  as  by  the  record  of  the  said  outlawry  remaining  in 
Ms  court  in  full  force  more  fully  appears.  And  hereupon  the  said  A.  A 
^  kis  attorney  aforesaid  complains  against  the  said  C.  D.  in  the  plea 
aforesaid,^  For  that,  d^c.  See  1  East,  133.  It  is  not  enough  to  allege 
that  6.  H.  was  *'  in  due  manner  outlawed,''  without  adding  ^  in  this  suit." 
3  East,  144.  The  prout  patet  is  unnecessary.  7  Bast,  60.  See  16 
East,  1. 4  Taunt  299.     I  M.  &  S.  242. 

One  attorney  only  should  be  named  in  the  commencement  of  the  dec- 
laration, although  lie  have  several  partners.  Where  the  Christian  name 
ef  the  attorney  was  omitted,  it  was  holden  to  be  error:  R.  1  Rol.  836  ; 
but  in  a  recent  case,  where  the  words  ''and  thereupon  the  said  J.  N* 
eomplains,''  were  omitted  altogether,  it  was  holden  to  be  no  cause  even  of 
special  demurrer.     1  B.  &  P.  366. 

As  to  the  statement  of  the  fonn  of  actioot  see  ante,  p.  74. 
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Skct.  IL 
Statement  of  the  Cause  of  Action. 

1.  The  Matter  neceesary  to  be  stated. 

2.  The  Manner  of  stating  it. 

1.  I%e  Matter  necessary  to  be  stated. 

Inducement.']  The  plaintiflT's  title  to  the  thing  sought  to  be  recovered, 
is  all  that  is  necessary  to  be  stated  in  a  declaration.  In  order  to  state 
this,  however,  it  sometimes  becomes  necessary  to  state  the  matter  from 
which  the  title  or  case  of  action  has  originated,  in  order  to  render  the 
subsequent  statement  of  the  cause  of  action  itself  clear  and  intelligible  ; 
thus  in  assumpsit  for  not  performing  an  award*  the  declaration  usually 
stales  that  there  were  differences  beiween  the  parties,  and  about  what, 
before  it  proceeds  to  the  statement  of  the  plaintiiPs  title  to  damages, 
namely,  the  submission,  promise  to  perform  the  award,  and  breach.  So, 
in  assumpsit  for  a  wager,  the  declaration  usually  states  the  horse-race, 
or  other  matter  from  which  the  wager  originated,  before  it  sets  forth 
the  wager  and  non-payment  of  it*  So,  in  assumpsit  by  an  under-lessee 
against  his  lessor  for  the  amount  of  ground  rent  he  has  been  obliged  to 
pay  to  the  head  landlord,  it  will  be  necessary  to  state  the  defendant's 
tenancy,  in  order  to  render  the  subsequent  statement  of  the  cause  of 
action  intelligible.  In  an  action  of  debt  on  a  bail-bond,  ti.e  declaration 
states  the  delivery  of  the  writ  to  the  sherifi^  and  the  arrest,  before  it 
states  the  bond,  breach,  and  assignment.  So,  in  debt  on  replevin  bond, 
the  declaration  states  the  distress,  and  application  to  the  sheriff  to  re- 
plevy, &c.  before  it  states  the  bond,  breach,  and  assignment.  So,  in 
debt  on  a  deed,  and  in  covenant,  the  declaration  states  the  substance  of 
the  deed,  generally,  before  it  states  the  covenant  and  breach.  So,  in 
debt  or  case  for  an  escape  of  a  prisoner  in  execution,  the  declaration 
states  the  judgment  in  the  original  action,  the  ca.  sa.  thereupon  sued  out 
and  delivered  to  the  sheriff,  and  the  arrest,  or  the  commiitilur  if  the  action 
be  against  the  marshal,  before  it  states  the  detention  and  escape  ;  and 
in  cause  for  *an  escape  on  mesne  process,  it  states  the  original  debt,  the 
process  sued  out  and  delivered  to  the  sheriff,  and  the  arrest,  before  it 
states  the  escape.  So,  in  case  for  an  injury  caused  by  the  negligence 
of  the  defendant's  servant  in  driving  his  waggon  against  the  plaintifi's 
chaise,  the  declaration  first  states  plaintiff's  possession  of  the  chaise, 
and  defendant's  possession  of  the  waggon  aad  horses,  before  it  states 
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the  accideot  and  injury.    So.  io  ca«e  fbr  distraining  for  mere  rent  than 
was  due,  the  declaration  states  the  platntifl*'s  tenancy  and  rent,  befure 
it  states  tlie  distress.     In  all  these  and  the  itke  cases,  this  inducement 
or  conveyance  to  the  action  (as  tt  ts  termed)  is  necessary,  in  order  to 
render  the  statement  of  the  plaintiff's  title  to  damages,  or  in  other 
words,  his  cause  of  action,  which  immediately  follows  it,  clear  and  in- 
telligible.    There  is  another  class  of  cases,  however,  in  which  the  ne« 
oessity  of  the  inducement  is  not  so  obvious ;  namely,  in  actions  for  libel, 
verbal  slander,  and  malicious   prosecutions,  in  which  the  statement  of 
the  libel  is  prefaced  with  an  inducement  of  the  good  character  of  the 
plainti^  and  of  the  good  opinion  his  neighbours  entertained  of  him  on 
that  account,  &c.    This  is  not  necessary  to  elucidate  any  other  part  of 
the  declaration,  nor  in  strictness  is  it  at  all  necessary,  but  is  inserted 
merely  in  conformity  with  ancient  precedents. 

TUkJ]    The  plaintiff  must  set  forth  in  his  declaration  a  legal  and  suf- 
ficient title  to  that  which  he  seeks  to  recover  by  the  action :  Vatigh.  8, 
98 :  io  real  actions  to  the  land,  in  personal  actions  to  the  damages,  and 
ID  mixed  actions  to  ihe  land  and  damages,  for  v?hich  these  actions,  rea- 
pectiirely,  are  brought.     This  rule  is  universally  true,  and  without  ei^ 
oeption ;  and  so  strict  is  it,  that  if  the  title  stated  be  defective  or  other- 
wise insufficient,  it  cannot  be  aided  even  by  verdict,  hut  the  defendant 
may  take  advantage  of  it  by  demt>rrer,  motion  in  arrest  of  judgmenti. 
or  vrrit  of  error.    2  Doug,  688,  658.  628  n.  2  Bur.  1159.     3  Id.  n28^ 
S  Wils.  275.     1  T.  H.  141--146.    4  T.  R.  472.    If,  on  the  other  hand*, 
a  good  title  be  set  forth,  but  be  defectively  stated,  it  is  cured  by  verdict^ 
although  not  after  judgment  by  default,  &c.    See  2  Arch.  Pr.  C.  B.  279^ 
4  Bing.  646. 

In  a  writ  of  right*  the  demandant  either  stated  that  be  himself  wat. 
seised  in  fee  of  the  knds  within  thirty  years ;  or  that  his  ancestor  waa^ 
seised  in  fee  of  them  withiu  sixty  years,  and  set  forth  his  own  title  by 
descent.  In  like  manner,  in  a  writ  of  right  of  advowson,  the  demandant 
counted  his  own  or  his  ancestor's  seisin,  laying  the  eaplees  in  the  pavson„ 
in  taking  tithes,  oblations,  &c.  P.  N.  B.  80.  B.  In  qiiare  impediif  the 
declaratJOD  must  state  the  plaintiff's  title  to  the  advowson,  such  as  a 
seisin  in  fee  or  for  life,  or  grant  of  the  next  avoidance  (stating  also  the 
•eisin  of  the  grantor,)  and  must  also  allege  a  presentment  by  himself  or 
by  the  person  under  whom  he  claims ;  and  lastly,  it  must  allege  a  dis- 
turbance. See  post.  In  ejectment,  the  declaration  states  the  plaintiff  *a 
possession  of  the  premises  in  question,  and  that  the  defendant  entered 
into  them  with  force  and  arms,  and  ejected  him ;  which  is  sufficient  to 
entitle  him  to  damages  for  the  trespass  and  ouster ;  in  order,^  however^ 
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to  entitle  the  \esiof  of  the  plaintiff  to  a  restoration  of  posseirfon^  iikf 
lessor'g  title  must  be  proved  at  the  trial. 

*In  actions  upon  contracts^  the  plaintiff ^s  title  to  damages  consisting 
in  the  contract  and  bretfch,  these  must  be  stated  in  the  declaration.  la 
assumpsit,  the  declaration  most  State  the  consideration  for  the  promise^ 
the  promise,  and  the  breach ;  for  a  pronnise  without  a  oonsideraftion  be« 
ing  a  mere  nudum  paeiuOi^  consequently/  unless  the  con^idenaion  be 
stated,  it  will  not  appear  that  the  plaintiff  haa  any  legal  cause  of  action^ 
And  the  whole  of  ttie  consideration  must  be  stated ;  otherwise  the 
plaintiff  must  be  nonsuit.  1  T.  IL  447.  But  it  is  not  necessary  to^  state 
the  ^ho'le  of  the  promises;  if  those  parts,  the  breach  of  which  h  com* 
plained  of«  and  also  8Qch  parte  as  qualify  or  vary  them,  be  stated^  H  ia 
aufficient.  6  £a»t,  1*  In  debt  on  bond,  the  consideration  ia  never  sta- 
ted, but  the  contract  and  breach  merely  \  and  the  same  in  debt  or  cove- 
oant  on  all  other  common  law  conveyances,  such  as  (eases,  &c.  But 
in  debt  or  covenant  on  a  conveyance  operating  under  the  statute  of  use** 
such  as  a  bargain  and  sale«  &c.  a  valuable  consideration,  such  as  is  sta- 
ted in  the  deed,  must  be  set  forth  in  the  declaration  ;  otherwise  it  would 
be  bad  on  special  demurrer,  see  2  H.  BL  261,  though  cured  by  verdict 
or  by  the  defendant's  taking  issue  on  a  collateral  fact.  2  Str^  1229. 
Also,  in  debt  or  covenant  on  a  )ease,  by  the  lessor,  it  is  not  necessary 
that  he  should  state  his  title  to  the  lands  demised,  but  nray  at  once  state 
the  demise,  covenant  and  breach  9  Yelv«  46.  1  Str.  230.  Cartb.  32. 
Lib.  Plac.  97.  Lil.  Ent.  130.  141.  Com.  Dig.  Pleader,  a  43 ;  bm  in 
an  action  by  the  assignee  of  the  reversion,  he  must  state  the  lessor's 
title  to  the  demised  premises,  that  it  may  appear  he  had  such  an  estate 
in  the  reversion  as  might  be  legally  assigned  to  the  plaintiff,  Clift^  EnL 
213.  pi.  7.  1  Saund.  231.  234/  (n.  2.)  Lit.  Ent.  132.  13S,  then  the  de- 
mise  and  the  covenant  which  has  been  broken,  then  the  mesne  assign* 
ments  of  the  reversion  from  the  time  of  the  making  of  the  lease  until  it 
became  vested  in  the  plaintiff,  and  lastly,  the  breach  of  covenent.^  Also, 
in  an  action  on  a  lease  by  the  lessor  against  the  lessee,  it  is  not  neces- 
sary to  state  in  the  declaration  the  eotry  of  the  lessee,  because  the  ac- 
tion is  founded  upon  the  privity  of  contract }  4  Leon*  18 ;  but  it  is 
otherwise  where  the  action  is  founded  on  the  privity  of  estate  only. 

In  actions  upon  contracts  also,  if  the  contract  be  conditional,  it  must 
appear  upon  the  iace  of  the  declaration  that  the  condition  has  been 
complied  with.  9  U.  6,  15,  16.  2  Doug.  690.  6  T.  R.  571.  R.  7 
Co.  10  a.  Ughtred.  As  this  is  a  subject  of  considerable  importance  in 
pleading,  and  as  ii  will  be  referred  to  frequently  in  the  course  of  the 
work,  particularly  wheo  we  come  to  consider  the  actions  of  assumpsit 
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Idtf  covenant  id,  the  third  book,  it  may  be  necessary  to  tr^at  of  it  hero 
at  some  length. 

In  all  cases  where,  the  estate  or  intei'est  commences  on  a  condition 
^cedent*  be  the  condition  or  act  in  the  affirmative  or  negative,  to  be 
performed  by  the. plaintiff  or  the  defendant  or  any  other,  [6  T.  R.  710.] 
the  plaintiff,  in  his  tioont,  mudt  aver  performance.  R.  7  Co.  10.  Ughtred; 
As  if  a  man  grant  an  annuity  to  another,  payable  when  he  is  promoted 
to  such  a  benefice,  &d.  the  plaintiff  in  annaity  must  aver  that  the  de« 
fendant  is  promoted,  dcc;  PI.  Com.  25  fo.  If  a  man  devise  that  if  his 
goods  be  not  sufficient  to  pay  his  debts,  bis  land  shall  bei  sold ;  be,  who 
avows  under  the  vendee,  must  aver  ^precisely  that  the  personal  estate 
Was  not  sufficient.  K.  Jon.  328.  If  a  miln  promise  to  surrender  land, 
on  payment  of  so  much  money  ;  in  assumpisit  on  the  pfottiise,  the  plain- 
tiff  ought  to  allege  payment,  or  a  tender  and  refusal.     li.  Cro.  El.  889. 

50,  if  a  man  promise  as  a  surety  or  fidejussor  for  another ;  in  assump- 
sit against  him  for  non- performance  of  the  promise,  the  plaintiff  must 
aver  that  he  for  whom  the  defendant  was  surety  has  not  performed.  R. 
2  Cro<  500.  If  bail  be  bound  in  a  recognizance  that  a  defendant  shall 
appear  in  eight  days  after  warning,  and,  if  he  be  condemned,  shall  ren- 
der himself  or  pay,  &c.  the  plaintiff  shDuld  shew  that  he  Was  warned, 
far  it  is  a  condition  precedent.    R.  2  Cro.  46.    Coin.  Dig.  Pleader,  C* 

51.  So,  in  an  action  c^  a  covenant  to  repair,  "  the  lessor  finding,  al- 
lowing and  assigning  timber  sufficient  for  such  reparations,"  the  decla- 
ration was  holden  bad  on  demurrer,  because  it  did  not  aver  that  the  les- 
sor  bad  found,  allowed,  and  assigned  timber  for  the  repairs.  Willes,- 
496i  So  ytrhere  a  man  agreed  to  deliver  to  another,  at  a  certain  price 
fifteen  tod  of  wool^  to  be  chosen  by  the  fatter  out  of  a  parcel  containing 
seventeen  tod }  in  an  action  by  the  buyer  against  the  seller  for  the  non- 
delivei'y  of  the  fifteen  tod,  the  declaration  was  holden  bad,  because  it 
did  not  aver  that  the  plaintiff  had  chosen  the  fifteen  tod,  which  was 
quasi  a  condition  precedent  to  the  defendant's  delivering  them.  Yelv,r 
76.    See  2  Doug^  620.     Luzton  v.  liobinsoiu 

So,  if  the  thing  demanded  be  granted  for  such  a  cause  or  considera. 
tion,  this  ought  to  be  averred  to  have  been  performed  ;  for  it  is  in  the 
nature  of  the  condition  precedent :  as  if  I  promise  20s.  to  A.  for  his 
going  with  me  to  Rome,  he  ought  to  aver  his  having  gone  to  Rome,  for 
upon  that  the  duty  commences  ;  7  Co.  10  b.  or  if  promised  to  him  for 
his  service  for  a  year,  he  ought  to  aver  his  service ;  Hob.  106 ;  or  in 
consideration  of  his  forbearance  for  a  week,  he  ought  to  aver  forbear- 
ance. R.  Cro.  El.  272.  Com.  Dig.  Pleader,  C.  52.  If  A.  promise  to 
pay  B.  a  sum  of  money,  upon  his  giving  him  a  general  release ;  in  an 
actioa  for  the  money,  B.  must  aver  in  his  declaration  that  he  gave  or 
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tendered  the  release.  2  Bur.  899.  See  2  N.  K.  283.  And  in  alF  other 
cases  where  two  acts  are  to  be  done  at  the  same  time,  as  where  A  cov- 
enants to  convey  an  estate  on  such  a  day,  and  in  consideration  thereof 
B.  covenants  to  pay  A.  a  sum  of  money  on  the  same  day,  neither  cair 
maintain  an  action  without  showing  performance  of  or  an  offer  to  per- 
form  his  part,  though  it  be  not  certain  which  of  them  is  obliged  to  do 
the  first  act;  and  this  particularly  applies  to  all  cases  of  sale.  1  Saundr 
820  c.  iSalk.  112,  113.  171.  2  Sal k.  623.  2  Doug.  691.684.  4 
T.  R.  76h  6  T.  R.  665.  Therefore  a  declaration  for  hot  delivering 
wheat  where  it  was  not  averred  that  the  plaintiff  was  ready  to  pay  for  it  od 
delivery,  was  hoiden  bad  even  after  verdict,  and  judgment  was  arrested. 
7  T.  R.  125.  So,  where  a  declaration  in  covenant  stated  that  by  articles 
of  agreement  plaintiff  covenanted  to  convey  a  school-house  and  ground 
to  the  defendant,  and  defendant  in  consideration  thereof,  covenanted 
to  pay  him  the  sum  of  1201. ;  and  it  then  averred  that  plaintiff  surren* 
dered  up  the  premises  to  the  defendant,  who  entered  and  was  possessed ; 
but  it  did  not  aver  that  he  made  any  conveyance  of  the  premises  to 
him ;  the  court  upon  demurrer  gave  judgment  for  the  defendant  on  that 
account,  holding  that  the  conveyance  was  tlie  ^consideration  of  the  de* 
fendant's  promise.  8  1?.  R.  366,  and  see  1  East.  619.  Where  the  ac- 
tion is  brought  for  the  Don-delivery,  &c.  of  a  thing  for  which  money  is 
to  be  paid,  it  is  not  necessary  to  aver  a  tender  of  the  money,  and  a 
refusal ;  it  is  sufficient  to  aver  a  readiness  and  willingness  to  pay  for 
the  thing  purchased,  upon  delivery,  &c.,  1  East,  203.  2  B.  &;  P.  447. 
2  N.  R.  355.  7  Taunt.  314.  See  1  Sid.  13.  Cro.  El.  888.  2  Saund* 
352.  (n.  3.),  for  he  is  not  bound  to  pay  for  it  before  delivery.  But 
where  the  action  is  brought  for  the  price  of  the  land  or  other  thing 
sold,  it  must  appear  upon  the  face  of  the  declaration  that  there  was  a 
delivery  or  conveyance,  or  a  tender  or  offer  to  deliver  or  convey  it, 
and  a  refusal  upon  the  part  of  the  defendant,  or  something  tantamount 
to  it;  see  1  East,  619 ;  for  it  is  incumbent  upon  the  plaintiff  in  such  a 
case  to  shew,  either  that  he  has  performed,  or  done  every  thing  in  bia 
power  to  perform  that  which  he  was  to  do  by  the  agreement,  and  which 
is  the  consideration  of  the  defendant's  contract.    Comyn's  Rep.  117. 

Also,  although  a  day  be  appointed  for  the  performance  of  a  promisot 
as  for  the  payment  of  money,  Ac. ;  yet  if  the  day  is  to  happen  after 
the  thing,  which  is  the  consideration  of  the  money,  &c.,  is  to  be  per- 
formed, no  action  can  be  maintained  for  the  money,  &c.  without  allege- 
ing  performance  of  that  which  was  the  consideration  of  it.  1  Salk. 
171.  12  Mod.  462.  1  L.  Raym.  665.  1  Lutw.  251.  Dy.  76  a.  pi. 
80.  As  if  one  agree  to  give  a  hawk  at  such  a  day,  and  the  other  agree 
for  a  hawk  to  deliver  a  horse  at  a  subsequent  day ;  in  an  action  for  the 
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horse,  the  delivery  of  tlie  hawk  iPtist  be  averred,  for  that  was  the  coo- 

sideraiioa   of  the  promise.     Lutw.  251.     1  SalL  17L     If  A.  agree  to 

buiM  a  house,  and  B.  agree  to  pay  lOL  j/ro  labore  suo^  aod  tttere  be  imi- 

tual  promises ;  to  aa  action  by  A.  fi>r  the  money,  he  must  aver  perfonn- 

ance  of  the  work.    U.  per  2  J.  Twisd.  cont.     2  8aund.  351.    2  Lev^ 

23.     So,  if  A.  agree  to  assign  a  lease  to  R,  and  U.  agr«e  to  pay  prth 

inde  250^,  and  there  be  nutual  prumisss ;  in  an  action  by  A«  for  the 

money,  he  must  aver  an  assftgument  of  the  lease.     R.  com.  Ellis  Dub. 

2  Mod.  34.  hut  this  reBHluUon  denied  to  be  law^  1  ^ialk.  172.     l(  A.  agree 

4o  pay  10/.  to  B.  within,  six  mouths,  B.  transferring  so  much  atock  to 

him ;  if  B.  sue  for  the  lOiL,  he  must  aver  that  be  has  traosferred,  or 

f^flered  to  do  it;  and  if  A.  sue  .for  not   translerring,  he  ought  .to  aver 

and    prove   payment  or  a  lender  of  the  10/.;  for  Uiey  are  condi lions 

ppeoedent,  although  there  are  mutual  promises.    Per  UoJt.  J  iSalk.  112. 

So,  if  mutual  agi-ecments  are  to  be  performed  reciprocally  on  a  prece- 

deat  act  by  the  other;  as  if  A.  covenant  to  irausler  stock  to  B.,  on 

payment  of  so  much,  and  B.  covenant  to  accept  such  transfer,  and  then 

to  pay  :  in  covenant,  d&c*  for  non-payment,  A.  ought  to  aver  a  iiansler 

or  a  tender.     K.   per  C.  B.  reversed  by  3  J.  in  B.  U.,  but  aifirmed  in 

Parliament.     2  Mod.  Ca.  68.  381.     [See  1  Sir.  570.  533.  777.  832.  504. 

458.  615.  712.     Uunb.  70.  and  anta,   p.  85.]    .Com.  i)ig.  Pleader,  C. 

53. 

In  the  above  cases  tlie  plaintiiT  in  lus  declaration  must  aver  per- 
formance of  his  part  of  the  contract,  or  tliat  which  is  deemed  equiv- 
alent  to  performance,  to  entitlo  himself  to  his  action.  In  the  case  of 
concurrent  conditions,  .as  for  instance,  the  sale  of  gojds,  &c.,  in  an 
action  by  the  vendee  i4.is  sufficient  we  have  seen  to  aver  ttiat  the  *plain- 
tiflf  was  ready  aad  willing  to  jmy  for  and  receive  them  ;  anie^  p.  85 ; 
but  in  all  other  cases,  where  the  condition  upon  the  part  of  the  plainiiff 
is  to  do  some  specific  act,  not  being  the  payment  of  money,  he  must 
shew  not  only  that  he  was  ready  to  do  it,  but  that  he  has  either  actually 
done  it,  or  ai  least  that  iie  has  done  every  thing  in  his  power  towards 
the  performance  of  it  Thus,  if  the  defendant  have  agreed  to  pay  for 
a  copyhold  estate,  upon  having  a  good  title  and  a  proper  surrender  made 
to  him;  in  on  action  for  the  money  it  will  not  be  sufficient  to  aver  an 
offer  to  makeagood  title,  but  the  plaintiff  nrust  shew  that  he  furnished  the 
defendant  with  an  abstract  of  a  good  title,  and  offered  to  surrender,  &e. 
but  that  ihe  defendant  refused.  2  H.  Bl.  123.  So,  in  an  action  on  a 
contract  for  atock,  the  plaintiff  must  shew  either  an  actual  tender  and 
refusal  of  the  stock,  or  that  which  is  equivalent  to  it,  namely,  an  atten- 
daoee  at  the  place  of  transfer  until  the  last  moment  at  which  transfers 
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are  made,  on  the  day  appointed,  and  a  notice  given  to  the  defendant 
that  he  might  then  and  there  attend  to  receive  it,  and  a  neglect  or  refu- 
sal upon  the  part  of  the  defendant  to  do  so.  5  East.  107.  2  Salk.  628. 
Com.  Rep.  116.  2  Str.  777.  1  Id.  533.  See  Id.  458.  504.  Bunb. 
70.  But  if  the  plaintiff  aver  that  he  tendered  to  do  the  act,  and  the 
defendant  refused  it,  2  Doug.  685.  8  Taunt.  62,  or  that  the  defendant 
hindered  the  performance  of  the  condition  precedent  by  a  neglect  or 
default  upon  his  part.  Per  Cur.  1  T.  R,  045.  }  East,  610,  or  that  the 
defendant  discharged  him  from  the  performance  of  it,  2  Doug.  684,  this 
is  equivalent  to  an  averment  of  performance*  Where  A.  and  B/  agreed 
to  exchange  horses,  and  B.  gave  a  sum  of  money  to  A.  to  bind  the 
bargain ;  it  was  holden  that  A.  might  maintain  an  action  against  B.  for 
not  delivering  his  horse,  without  alleging  a  delrvery  of,  or  offer  to  de- 
liver his  own  to  B. ;  for  by  the  payment  of  earnest,  the  property  in  A.'s 
horse  was  already  vested  in  B.    5  T.  R.  409* 

We  have  now  stated  the  cases  in  which  a  performance  of  a  condi* 
tion  must  be  averred  in  the  declaration,  to  entitle  the  plainiiff  to  main- 
tain his  action.  It  remains  to  consider  in  what  cases  a  performance  on 
the  part  of  the  plaintiff  need  not  be  averred.  And  first,  if  a  day  be 
appointed  for  the  payment  of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  must  and  may  happen  before  the  thing  which  is 
the  consideration  of  the  money  or  other  act,  is  to  be  performed :  an 
action  may  be  brought  for  the  money,  or  for  not  doing  such  other  act,  be- 
fore performance  of  the  consideration ;  for  it  appears  the  party  relied 
upon  his  remedy,  and  did  not  intend  to  make  the  performance  a  con- 
dition precedent :  and  so  it  is,  where  no  time  is  fixed  for  performance 
of  that  which  is  the  consideration  of  the  money  or  other  act.  1  Saund. 
320  a.  Dy.  76  a.  in  marg.  1  Salk.  17L  1  L.  Rayro.  065.  1  Lutw* 
250.  12  Mod,  401.  1  Vent.  177,  per  Hale,  C.  J.  1  Salk.  113.  2  H. 
BK  389.  6  T.  R.  572.  Therefore,  if  a  roan  covenant  to  pay  another 
.500/.  for  teaching  him  a  business,  250/.  to  be  paid  down,  and  250L  on  the 
25th  February  following,  an  action  may  be  maintained  for  the  second 
250/.  after  the  25th  February,  without  averring  that  the  plaintiff  taught 
the  defendant  the  trade.  6  T.  R.  571.  So,  if  a  man  agree  to  serve 
another  in  war,  and  the  other  agree  to  pay  him  so  much  for  his  *8er* 
vice  at  the  day  before  the  war  began,  an  action  lies  for  the  money 
without  an  averment  of  the  service.  R.  Lut.  250.  [48  Ed.  3,  2,  3.] 
So,  if  a  man,  in  consideration  of  10/.  to  be  paid  after  a  new  lease 
granted,  promise  to  obtain  the  new  lease  :  in  assumpsit  for  not  ob- 
taining it,  the  plaintiff  need  not  aver  that  he  was  ready  to  pay  the  lOL 
R.  Cro.  El.  249.  Com.  Dig.  Pleader,  C.  55.  But  all  this  must  be  un. 
/iers^tood  of  casejs  where  tbe  parties  have  mutual  remedies  ;  see  Com, 
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pig.  Pleader,  C.  56 ;  for  where  a  man  by  deed- pool  agreed  to  accept 
iSouth  Sea  stock  from  another,  and  to  pay  him  on  a  certain  day,  the 
court  held  that  the  plaintiff  should  have  averred  in  bis  declaration  that 
he  assigned  the  stock,  to  entitle  himself  to  an  action  for  the  price  of  it ; 
for  the  deed  being  a  deed-poll,  the  remedy  was  not  mutuaf,  as  the  de- 
fendant could  not  sue  upon  it.     1  Str.  569. 

Secondly,  where  there  are  mutual  promises,  [that  is,  where  a  mere 
promise  on  one  part,  is  the  consideration  of  the  promise  on  the  other 
part,]  generally,  performance  need  not  be  averred^  7  Co.  11a,  Adm. 
Ltttw.  250.  U.  Mar.  pi.  114.  R.  Lutw.  224.  Cro.  El.  889.  R.  Hard. 
lOSf  and  see  2  N.  R.  233.  As,  if  a  man  promise  to  deliver  a  cow,  and 
the  other  promise  payment  of  20/.  ;  in  an  action  for  the  money,  the 
delivery  of  the  cow  need  not  be  averred.  R.  Hob.  88.  Agr.  per 
flolt.  Lutw.  250.  Danv.  72.  If  a  man  promise  to  deliver  so  many 
tons  of  iron,  and  the  other  promise  payment,  the  fjlaintiff  need  not  aver 
the  delivery  of  the  iron.  R.  Yelv.  133.  If  there  be  an  agreement 
that  A.  shall  pay  so  much  on  such  a  day,  if  B.  will  promise  to  maintain 
an  infant  tor  so  many  years,  and  there  be  mutual  promises  thereon;  in 
asstunpsit  for  the  money,  B.  need  not  aver  that  he  promised,  &c.  R. 
Lutw.  223,  224.  So,  if  A.  promise  to  take  an  apprentice,  and  B.  in 
eooslderatioo  thereof  to  pay  so  much ;  R.  1  Lev.  78 ;  or  to  provide 
soldiejrs  to  be  transported,  and  B.  to  provide  ships  to  transport  them  : 
R.  Sti.  186,  X  2  Mod.  75. :  [m  these  cases  A.  need  not  aver  in  his  de. 
daraiion  a  performance  of  the  promise  on  his  part].  So,  where  A., 
in  coosideratioo  that  B.  undertook  not  to  sue  a  bail-bond  against  him, 
and  to  give  him  the  benefit  of  an  outlawry,  promised  to  pay  B.  400/.  ; 
an  averment  that  A.  bad  the  benefit  ol  the  outlawry,  without  saying 
that  B.  did  not  sue  on  the  bail-bond,  was  holden  sufficient.  R.  1  Lev. 
20.  [The  above  rule  is  fully  illustrated  by  the  case  of  Martindale  v. 
Fisher,  I  Wils.  88. ;  where  the  plaintiff  declared  that  in  consideration 
he  bad  agreed  to  deliver  cloth  to  the  defendant,  the  defendant  agreed  to 
pay  him  so  much  in  case  A.'s  horse  should  win  a  certain  race  ;  it  was 
holden  that  an  averment  of  A.'s  horse  having  won  the  race,  was  sufll. 
cicnt,  without  averring  a  delivery  of  the  cloth;  but  that  if  the  declara. 
tion  had  been  that  in  consideratioa  the  plaintifl  tootdd  deUter  cloth,  the 
xiefendant  agreed,  &c.,  in  that  case  the  delivery  must  have  been  aver- 
red.] So,  where  there  are  mutual  [independent]  covenants,  the  plain- 
tiff in  covenant  need  not  allege  that  he  has  performed  the  covenants  on 
his  part.  R.  1  Rol.  414. 1.  40,  55.  [See  2  Mod.  76.  Str.  615.  712.] 
Com.  Dig.  Pleaderi  C.  54.  Where  the  captain  of  a  vessel  covenanted 
with  the  freighter  to  sail  with  the  first  convoy,  and  to  make  a  right 
and  trua  delivery  of  the    eargo^  ^  ia  coosideratioa  whereof  and  of 
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every  thing  above  mentioned,"  the  freighter  covenanted  to  pay  so 
*much  |)er  ton  freight ;  in  an  action  for  the  freight,  it  was  holden  to 
be  no  defence  to  say  that  the  plaintiff  had  not  suiled  with  the  first 
convoy,  and  that  the  cargo  was  damaged  by  the  negligence  of  the 
captain ;  fur  the  covenants  of  the  captain  as  to  those  matters,  and 
the  covenant  to  pay  freight,  were  distinct  and  independant«  and  if 
the  freighter  were  injured  by  the  iiouperr«»rmance  of  the  captain's 
co'/enants,  he  stiould  make  it  the  subject  of  a  separate  action.  12 
East,  381.  i  Camp.  377.  So,  where  the  master  of  a  ship  cove- 
nanted with  the  freighter  to  bring  a  complete  cargo  of  hemp  and 
iron  from  St.  Petersburgh,  and  deliver  the  same  in  London,  on  being 
paid  frciglit  at  so  much  per  ton ;  it  was  holden  that  ttie  master 
might  maintain  an  action  for  freight  pro  rata^  although  he  did  not 
bring  a  complete  cargo,  the  freighter  having  his  remedy  by  action 
for  any  damage  he  may  have  sustained  by  the  short  delivery,  10 
East,  295.  Indeed  in  all  cases,  it  must  be  observed,  covenants  d&c.  are 
to  be  construed  to  be  either  dependent  or  independent  of  each  other, 
according  to  the  intention  and  meaning  of  the  pai  ties,  and  the  good 
sense  of  the  case ;  and  technical  words  should  give  way  to  such  iuieii- 
tion  :  1  Saund.  320  a.  1  T.  U.  645.  6  T.  U.  608.  571.  7  T.  U.  180. : 
for  no  precise  words  are  requisite  in  a  deed,  to  make  a  stipulation  a 
condition  precedent  or  subsequent ;  nor  does  it  depend  upon  its  being 
prior  or  posterior  io  the  deed ;  but  it  depends  entirely  on  the  nature  of 
the  contract,  and  of  the  acts  contracted  to  be  performed  by  the  con- 
tracting parties.  1  T.  K.  688.  Therefoie  where  the  master  of  a  vea- 
sel  covenanted  with  the  owner  to  pay  tlie  seamen  tlieir  wages  year- 
]y,  and  the  owner  ^  in  consideration  thereof ''  covenanted  to  pay  the 
master  42/.  per  month ;  tiie  court  held  that  the  captain's  payment  of  the 
seamen's  wages  was  not  a  condition  precedent  to  the  payntent  of  this 
monthly  sum  to  the  captain ;  for  it  never  could  have  been  the  intentioo 
of  the  parties  that  a  thing  which  was  to  be  done  yearly  by  one  of 
them,  should  be  a  condition  precedent  to  that  which  was  to  be  done 
monthly,  during  the  same  period,  by  the  other.     7  Mod.  236. 

Thirdly,  where  a  covenant  goes  only  to  part  of  the  consideration  on 
both  sides,  and  a  breach  of  such  covenant  may  be  paid  for  in  damages, 
it  is  an  independant  covenant,  and  a  performance  of  it  need  not  be  aver« 
red  in  a  delaration  against  ihe  other  party  for  a  breach  of  a  covenant 
upon  his  part.  1  Saund.  320  b.  As  where  A.  by  deed  conveyed  to  B. 
a  plantation  in  the  West  Indies,  together  with  the  stock  of  negroes  up- 
on it,  for  the  sum  of  500/.  and  an  annuity  of  160iL  for  life,  and  covenant- 
ed that  he  had  a  good  title  to  the  plantation,  and  was  lawfully  posses- 
sed of  the  negroes,  dec ;  in  an  action  for  arrears  of  the  annuity,  it  was 
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holdi?n  no  plea  that  A.  at  the  time  of  the  conyeyance  was  not  legally 
possessed  of  the  negroes  ;  1  H.  Bl.  273.  n. ;  for  that  formed  only  a  part 
of  (he  consideratioi  for  the  annotty.  See  6  T.  R.  573.  1  H.  Bl.  279. 
1  Raund.  320  c.  So,  where,  in  consideration  of  500/.,  of  which  250/. 
was  to  be  paid  down,  and  250L  at  a  future  day  named,  the  plaimiffcov* 
enantcd  to  allow  the  defendant  to  make  a  certain  article  for  which  he 
had  obtained  a  patent,  and  to  teach  him  to  make  it ;  in  an  action  for 
the  second  250/.  it  was  holden  to  be  no  plea  that  the  plaintiff  bad  not 
taught  the  defendant  to  make  the  article  in  *qiie8tion«  that  being  only 
part  of  the  consideration.  6  T.  R.  571.  So,  a  covenant  in  a  charter- 
party,  that  the  owner  shall  at  his  expense  forthwith  make  the  ship  tight 
and  jtrong  for  a  voyage  for  twelve  months,  &c.  and  keep  her  so,  is  not 
a  condition  precedent  to  the  recovery  of  freight  earned  after  the  freight- 
er  bad  taken  the  ship  into  his  service ;  but  if  the  freighter  be  delayed 
or  injured  by  the  necessity  of  repairing  her  afterwards,  be  has  his  rem- 
edy upon  the  covenant.  If  however  the  owner's  neglect  to  repair  in 
the  first  instance,  had  precluded  the  freighter  from  making  any  use  of 
the  vessel,  that  would  have  gone  to  the  whole  consideration,  and  might 
be  insisted  on  as  a  bar  to  the  action.  10  East,  555.  To  bring  a  case, 
therefore,  within  the  rule  above  mentioned,  the  consideration  must  have 
been  in  part  executed,  and  not  be  entirely  executory.     1  Saund.  820  c. 

And  lastly,  when  any  estate  or  interest  passes  or  vests  immediately, 
and  is  to  be  defeated  by  a  condition  subsequent  or  matter  ez  pott  factOf 
be  it  in  the  affirmative  or  negative,  to  be  performed  by  the  plaintiff  or 
the  defendant  or  any  other ;  performance  of  such  condition  subsequent 
need  not  be  averred :  as  if  a  man  grant  an  annuity  for  the  maintenance 
of  six  soldiers  for  the  defence  of  a  castle,  the  plaintiff  in  annuity  need 
not  aver  that  he  has  maintained,  dec.  R.  7  Co.  10  a.  So  if  an  annuity 
be  granted  to  A.  until  he  be  advanced  to  a  benefice,  A.  in  annuity  need 
not  say  that  he  is  not  yet  advanced.  7  Co.  10  ab.  PI.  Com.  25  b.  80 
a.  82  b.  Com  Dig.  Pleader,  C.  57.  So  in  an  action  against  a  man  up- 
on his  covenant  to  deliver  1500  measures  of  saltpetre  before  such  a  day, 
**  provided  that  if  any  misfortune  happen  by  fire  or  water  to  disable 
Um,  he  shall  be  excused,**  it  is  not  necessary  to  state  the  proviso  in  the 
declaration,  nor  to  aver  that  no  misfortune,  &c  happened.  1  Lev.  88. 
See  1  T.  R.  688.  S.  P. 

Besides  the  case  of  a  condition  precedent,  &c.  now  treated  of,  there 
are  other  instances  in  which  averments  are  necessary  in  a  declaration ; 
as  for  instance,  where  a  man  contracts  to  do  a  thing  upon  request,  the 
request  is  quasi  a  condition  precedent  to  his  performing  his  contract, 
and  consequently  must  be  averred  in  the  declaration.  In  some  cases 
this  averment  must  be  special^  stating  the  time  and  place^  &c  at  which 
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the  request  was  made ;  in  others*  the  common  averment  tied  scepiug  r^ 
quisUus  is  sufficient,  and  no  actual  request  need  be  made  or  proved,  but 
the  bringing  of  the  action  is  deemed  a  sufficient  request  of  itself.  Tbia^ 
shall  be  fully  treated  of  in  the  next  part  of  this  section. 

So,  the  declaration  must  contain  an  averment  of  notice  having  been 
given  to  the  defendant  of  a  certain  act  done,  in  ail  caseit  where  the  ac- 
tion does  not  lie  before  such  notice  has  been  given.  Thus,  if  the  act  on 
which  the  piaintiff^a  demand  arises  be  secret,  and  Ire  only  within  the 
plaintiff's  knowledge :  as  if  a  man  promise  to  pay  such  a  rate  for  wareir 
as  any  other  paid  him,  the  plaintiff  should  allege  notice  of  the  rate  that 
another  gave  ;  R.  2  Cro.  482.  R.  1  RoK  463,  L  25.  Hob.  51^  Hardr^ 
42 ;  or  to  deliver  so  much  corn  at  the  fair,  if  the  plaintiff  approve  of  it, 
the  plaintiff  must  aver  a  notice  that  he  approved  of  it ;  R.  Cro.  EL  249/ 
250. ;  and  the  same,  upon  a  promise  to  repay  so  much  (o  6.,  if  he  dis- 
liked  such  *l8nds  ;  R.  Cont  Cro.  £1.  834.  I  RoK  464  i  or  to  seal  sucfaf 
an  escrow,  as  he  of  his  counsel  shall  devise,  ft.  1  Kd.-  463. 1.  5,  50*  i 
or  to  account  before  Auditors  whom  the  obligee  shall  assign :  R.  1  Rol. 
462. 1.  50. ;  or  to  pay  plaintiff  all  his  costs  in  tuch  a  suit,  Hardr.  42,  or" 
the  damages  he  suatflined  by  such  a  battery.  Id.  Conhr.-  t)ig.  Pleader/ 
C.  73. 

But  if  a  man  bef  bound,  covenant,  or  assume,  to  pay  itk'oney,  convey 
lands,  &c.  on  the  performance  of  an  act  by  a  stranger,  no  averment  of 
notice  is  requisite  9  for  it  lies  in  the  defendant's  knowledge  as  well  as 
the  plaintiff's  and  he  ought  to  take  notice  of  it  at  his  peril :  [1  Saund.^ 
117.  (n.  2.)  Cro.  fil.  97.  1  Sid.  442.  1  Vent.  98.  8  Co.  92  b.*  I 
Bulst.  44.  per  Yelv.  Cro.  Car.  132,  133.  Hob.  14.  Freem.  254.  8 
T.  R.  374 :]  as,  if  he  promise  to  pay  so  much  when  A.  marries  ^  R.  1 
Rol.  462. 1.  10 ;  of  When  A.  returns  to  the  kingdom,  R.  2  Cro.  462,  468. 
R.  1  Rol.  463. 1.  6#,  or  performs  such  a  )ourney  ;  1  Rol.  46S(.  I;  13.  R. 
2  Cro.  197. 150 ;  or  if  he  promise,  dec.  to  pay  somuch  as  A.  shall  name  ; 
R.  2  BulsL  144.  R.  Cro.  Car.  133.  1  Kol.  464. 1.  5 ;  or  to  pay  if  A. 
do  not  pay ;  R.  2  Cro.  684.  R.  1  Rol.  462. 1.  25.  463. 1.  45  ;f  or  to 
pay  so  much  for  every  ^f!re  above  20,  n^h^n  A.  measures  them ;  R.  1 
Rol.  462.  L  85 ;  or  to  make  such  assurance  as  A.  shall  achrise,  D.  1 
Leon«  105f  or  as  his  counsel  shall  advise ;  per  Gawdy.  1  RoL  464«  h 
2 ;  or  to  discharge  upon  all  escapes ;  VL  Hob.  14  ;  or  to  pay  the  arrears, 
found  on  account ;  8  Co«  92  b. ;  or  to  be  accountable  for  all  nA>ney  paid 
to  A.  by  B. ;  R.  1  Lev.  47 ;  or  to  stand  to  the  award  of  such  a  one ; 
Hardr.  42.  [I  H.  7,  5.  Bro.  Condition;,  124,  Notice  18.  9Co.  92.  b. ; 
although  notice  of  the  award  is  now  usually  averred ;  2  Sauad.  62  a. 
(n.  4 ;)  and  if  the  submission  provide  that  the  anprard  shall  be  notified  to 
the  parties,  such  an  averment  must  be  mfade,  for  it  is  no  award  until  no* 
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IJWgiyeti.  U  Batst  144.  2  Sannd.  62  a.  (n.  4.)]  So,  if  be  promise, 
^  to  pay,  &c.  on  the  performance  of  a  certain  act  by  the  obligee 
Umselfi  or  on  the  performance  of  an  adt  by  him  to  any  certain  perton» 
the  performance  need  not  be  averred ;  for  the  defendant  takcN  upon  him- 
ielf  to  take  notice  of  it  at  his  peril ;  as  if  a  man  promise,  &c.  to  pay 

00  the  marriage  of  the  obligee  with  B. ;  R.  2  Cro.  102.  R^  2  Cro.  228« 
Ye|y.  168;  Ri  2  Cro«  405.  1  Kol.  461. 1.  50.  R«  Cro.  Car.  84.  Hut 
80.  Per  C.  J.  1  Sid.  36.  1  Rol.  468. 1.  20.  1L  2  Bulst.  254.  R.  3 
Bulst.  826»  R.  Poph^  164 ;  or  to  pay,  when  the  obligee  delivers  a 
horse  to  E,  per  Yelv.  1  Rol.  461.  k  45,  or  returns  to  London,  per  Dod. 
8  BuhU  145.    R.  1  Rol.  462. 1.  15.    Cont.  per  Warb.  Hob.  68.  R.  cont 

1  Bubt.  44,  or  retut-ns  from  Rome,  Dub.  Owen,  108.  R.  Hut.  80,  or 
delivers  up  a  bond  9  R<  2  Salk.  457 ;  or  if  the  defendant  undertake  to 
indemnify,  in  case  the  plaintiff  be  surety  for  his  father  to  A.  D« ;  1 
Leon.  105«  Ra  2  Croi  287 ;  or  to  pay,  if  he  borrow  of  any  certain 
person ;  per  8  J.  1  Bulst  12  $  or  to  pay  for  every  acre  when  it  shall  be 
taeaaared  t  R.  2  Cro.  472.  891.  1  Rol.  462. 1.  45  \  or  to  pay  a  rate  for 
what  the  plaintiff  shall  sell  to  B ;  R.  2  Cro.  482.  R<  1  Rol.  468.  U  86 1 
or  to  pay  When  B«  attains  his  full  age  t  Hardr.  42  ;  or  to  give  him  as 
much  as  will  make  him  content ;  R.  1  Leon.  123 ;  or  to  sunender  to  B« 
or  his  assignees  |  K.  Poph.  136.  1  Rol.  464i  1.  10 ;  or  to  pay  all  nioney 
delivered  b}'  A*  to  B.3  R«  Hardn  42 ;  in  these  several  cases  an  aver- 
ment of  notice  is  unnecessary.  80,  if  he  ^promise,  in  consideration  of 
soeh  a  certain  acti  it  is  sufficient  to  aver  performance  of  the  act«  with- 
out averring  notiee  of  the  performance  to  the  defendant  2  as*  if  it  be  in 
consideration  she  discharged  him  of  a  promise  of  marriage,  it  is  suffi- 
cient to  say  qiiod  exoneracii  ^s«m,  without  alleging  that  he  had  notice ; 
for  it  shall  be  intended  that  there  was  a  full  disengagement  made  to  the 
defendant  himself  in  person ;  R«  1  Rol.  470. 1.  5 ;  so,  in  consideration 
that  she  came  to  his  house  and  offered  to  marry  him,  it  is  sufficient  to 
say  quod  venit  et  obtuUt  to  marry,  for  it  shall  be  intended  that  the  offer 
was  to  the  defendant  himself  in  person.  R.  1  Rol.  470. 1.  20«  [Soi  in 
debt  on  a  charter^^party  for  freight,  if  the  goods  be  stated  to  have  been 
delivered  to  the  defendant  himself,  it  is  not  necessary  to  aver  notice  of 
the  delivery.  Hardw.  342.]  So,  in  debt  for  a  penalty  at  a  leet,  for 
not  removing  an  encroachment,  it  is  not  necessary  to  aver  notice  of  the 
order  of  removal,  for  every  one  within  the  leet  ought  to  take  notice  of 
it ;  R«  1  Rol.  468. 1.  20 ;  so,  in  debt  for  the  penalty  of  a  bye-law,  con- 
eerning  a  common,  it  is  not  necessary  to  aver  notice  of  the  bye*law, 
for  every  commoner  ought  to  take  notice  of  it.  R.  Cro«  Car.  498. 
Com.  Dig.  Pleader,  C.  75. 

We  shall  now  proceed  to  consider  the  statement  €(  the  idaialiff'p 
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title  to  damagetf  in  actions  esc  delieio.    In  treapaas  for  injaiiea  to  real 

property,  it  ia  not  oeceasary  to  state  a  title  to  the  properly  treapaaaed 

on,  poaseasion  being  a  sufficient  title  to  enable  the  plaintiff  to  mainlaia 

the  action  ;  2  Bolat.  386 ;  but  the  declaration  merely  aiatea  it  to  be  the 

close  or  duelling  bouae«  4&c«  of  the  plaintiC    So,  in  case  for  q  ouiaanoey 

it  ia  aofficieot  for  the  plaintiff  to  declare  upon  hia  posseaaton,  without 

aetling  forth  his  title.     1  Lotw.  120,  and  see  2  Mod.  Vi.     And  indeed 

in  ail  cases,  where  a  plaintiff  in  poaseasion  brii^  an  action  on  the  caae 

agaioat  a  wrong-doer,  it  ia  aufficient  to  declare  generally,  without  aia« 

titag  the  precise  ealate  of  which  the  plaintiff  is  seised,  or  laying  any 

title  by  grant  or  prescription  to  the  thing,  which  he  ia  disturbed  in  or 

hindered  from  enjoying.    4  T.  R..  71&    2  Saund.  118  b.    Thus,  (o  aa 

action  by  a  commoner  for  a  disturbance  of  his  common,  it  is  not  necea* 

sary  for  bim  to  state  any  title  to  the  common  by  prescription  or  other- 

wise,  but  merely  to  state  that  he  is  poasesaed  of  certain  land,  dec  and 

by  reaaon  thereof  has  a  right  of  common  in  such  a  place  for  hia  com- 

^  anonable  cattle,  levant  and  obiichaot  upon  his  land,  and  then  to  atate  the 

diaturbanee ;  3  JL  Raynu  12M.    B   Wils.  WO,  458.    4  Mod.  418. 

Com.  Rep.  7.    Skin.  691.  813.    1  Vent  819.    4  Mod.  175.    1  Ld, 

Raym.  386,  and  see  1  Stn  8 ;  althoi]|gh  formerly  it  waa  the  practice  to 

aet  forth  the  title.   Co.  Ent  0.  pi.  8.  II,  pi.  a    Winch.  Eot.  76.   Hemer 

84. 307.     1  Latw.  101.    Lib.  Plac.  40,  pi.  58.    Lit.  EnL  62.    1  Saund. 

848,  (n.  8.)    So,  in  ao  action  on  the  ease  for  stopping  a  watercourae,  it 

is  sufficient  to  atate  that  plaintiff  ia  possessed  of  tlie  mill,  and  had  a 

watercourae  running  in  the  defendant^a  land  to  the  mil),  and  that  the  de« 

fondant  atopped  the  wateroourse ;  without  atating  it  to  be  aa  ancient 

watercourse,  or  otherwise  prascribii^  to  have  a  watercourse  in  the  de* 

fendant*s  land.    Cre.  Car.  575.  500.     K.  8  Lev.  188.    8  Mod.  49.     1 

Show.  84.  Oanh.  84.   Skin.  85.  175.  316.   So,  in  an  action  for  a  diatur* 

Iwnce  of  way*  it  is  sufficient  to  declare  generally  upon  the  plaintiff's  poa* 

session  of  certain  land,  measnage,  dec.,  by  reaaon  ^whereof  he  had  and 

ought  to  have  a  way  dirougb  and  over  the  place  in  question,  and  that  the 

defendant  atopped  it  ap  and  obstructed  the  plaintiff  in  the  uae  of  it.    1 

Lutw.  119.    8  Vent.  185, 188.  180.  275.    8  Lev.  388.    3  Ler.  148.    T, 

Jon.  157.    Noy,  88.    Bo,  in  an  action  for  diaturbing  the  plaintiff  in  the 

enjoyment  of  a  pew  in  a  church,  it  is  sufficient  to  state  his  poaseesioQ 

ef  a  messuage,  and  that  the  pew  is  appurtenant  thereto,  and  then  atate 

the  disturbance,  without  atating  any  further  title.    R  8  her.  78.    1 

Wila.  836,  aee  1  T.  R.  43&    l^o,  if  a  man  have  a  preecriptive  right  of 

aepultnre  in  a  church,  he  need  not,  in  a  declaration  for  a  diaturbaace,  at 

least  by  a  stranger,  set  forth  the  whole  of  it    1  Burr.  440.    So,  in  ao 

4»ti99. 1^  the  owaer  of  an  aaaieat  kny^  against  a  peiaesi  who  ereete A 

[•981 
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«  MW  feny  near  to  hist  it  waf  hol^o  •afficient  for  the  pitintiff  to  de- 
clare on  his  potses9ion,  and  that  he  need  not  state  in  his  declaratiiB 
thai  be  kept  boats  and  ferrymen  sufficient  to  carry  passengers  over. 
Wiliea,  5418.  So,  in  aa  action  by  the  owner  of  a  fair  or  market,  agatast 
a  peraon  who  erects  another  fair  or  market  in  tiae  vicinity,  or  who  dis- 
larbs  him  in  taking  toil,  &&  it  is  not  necessary  to  state  a  title  in  the 
declaration  by  grant  or  prescripiioo;  staling  that  the  plaintiff  was  pos* 
sesaed  of  the  close,  d&c.  and  of  the  market  or  (air  thereoo  holden,  Cro. 
Jac.  48t  13S.  3  Vent.  992.  2  Lutw.  151 7«  3  Lev.  100.  2  Sauad. 
17:2.  (n.  1,)  or  thai  J.  8.  demised  to  him  the  tolls  and  profiu  of  the  (air 
or  market,  witboot  setting  out  J.  S.'s  title»  Owen  100»  and  tifeo  stating 
the  distorbance  is  sufficient.  And  the  same,  in  all  other  cases  of  dia* 
twrbance  of  franchise :  as  in  an  aciioa  against  a  sheriff  for  eiecutiiig  a 
writ  within  a  liberty  or  franchise,  it  is  sufficient  to  state  generally  that 
the  franchise  and  liberty  of  executing  all  wrttSt  d&c  out  of  the  kiiAg'a 
courts,  within  the  limits  in  qiaeatioiH  belong  to  the  piaiotiff,  and  then 
state  the  disturbance.  1  Show.  17.  8o  in  an  action  for  not  griodiii|^ 
at  the  plaintiff^s  mill,  it  is  sufficient  for  the  plaintiff  to  declare  on  his 
possession  of  the  mill,  and  that  he  is  entitled  to  the  toll  of  the  corn 
there  ground,  that  the  defendant  dwells  in  such  a  bouse,  and  ought  to 
griad  all  his  conrand  grain,  spent  groood  in  his  boose,  at  llie  plaintiff's 
mill,  and  then  assign  a  breach  for  not  griadiag,  du:. ;  without  setting 
ferth  any  title  by  custom  or  preacripttoo.  Willea,  054.  2  Vent.  200 
-—202.  2  Sauad.  118  a.  (n.  1.)  A  distiaetiod  was  formerly  taken  be- 
tween an  action  against  a  mere  wrong-doer,  and  aa  action  against  a 
person  in  whose  soil  the  plaialiff  claims  aa  easement ;  that  although  ia 
the  former  k  was  not  accessary  to  sute  a  title,  io  the  latter  it  was. 
Bat  this  disiiactioa  no  looger  prevails ;  and  the  general  mode  of  declar- 
ing above  mentioned,  has  been  allowed  for  more  than  a  century  past,  ia 
botb  cases  alike.  Conk  Rep.  44.  per  Buller,  J.  2  Sauod.  114  a.  9 
Lev.  206.  2  Vent  180.  1  Lotw.  Ii0,but  see  1  Wilt.  820.  How- 
ever  in  all  these  cases,  although  the  plaintiff  is  allowed  to  declare  thus 
generally,  he  must  prove  a  good  and  sufficient  title  by  graot  or  prescrip- 
tion, dec.  at  the  trial,  otherwise  he  must  be  noosuit  Bui.  N.  P.  70.  1 
Saoad.  840.  (a.  2.)  1  Doug.  228.  4  Mod.  418.  Com.  Rep.  7  Skio« 
021.  Also,  if  the  plaiatifil  iaatead  of  dedarii^  thus  generally  upon  hia 
poaaessioa,  undertake  to  set  out  a  title,  and  do  it  insufficieatly,  the  de- 
claration will  be  bad.  1  Salk.  868.  2  L*  Raym.  1280.  1  Sauad.  840. 
(a.  2.)  but  see  2  Bulsi.  28a 

^Also,  where  a  maa  is  chargeable  with  a  duty,  by  reasoa  of  bis  estate 
er  teoorer  it  is  aot  aecessary,  iaan  action  against  bim  for  aoi^perfor* 
of  the  duty,.to  state  the  particufauss  oi  Ibe  ostote»  dfco.  by  bmmu 
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ef  which  he  is  chargeable.    Thosi  in  actipo  on  the  caie,  for  not  repair* 
iog  a  private  Toad  leading  through  the  defendant's  close,  3  T.  R  760, 
Com.  Rep.  44,  or  for  not  repairing  fences  between  the  plaintiff's  and 
defendant's  closes,  1  Vent.  264.    Gro.  Jac.  665.    8  L.  Riaym.  804,  per 
Holt.    See  1  Salk,  335,  6.  cont.,  it  is  sufficient  for  the  plaintiff  to  allege 
that  the  defendant,  as  occupier  of  the  close,  is  bound  to  repair.    So,  io 
an  action  for  not  repairing  a  wall  between  the  defendant's  privy  and  the 
plaintiff's  cellar,  **  reparare  debute  generally,  was  deemed  sufficient. 
iSalk.  360.    8Ld.  Raym.  1020.  6  Mod.  311.     If  the  defendant  be 
chargeable  with  a  duty  by  custom,  if  it  be  the  custom  of  the  whole 
realm,  as  in  the  case  of  common  carriers  or  innkeepers,  it  need  not  he 
•tated  in  the  declaration ;  but  merely  stating  the  defendant  to  be  a  com- 
mon carrier  or  inn-keeper,  and  then  assigning  the  breach  of  duty  com. 
plained  of,  is  sufficient.    But  if  the  action  be  brought  on  the  custom  of 
a  particular  parish  or  place,*  the  custom  should  be  stated  in  the. decla- 
ration in  such  a  manner  as  to  shew  the  duty  thereby  chargeable  upon 
the  defendant :  as  in  an  action  on  the  case  for  not  keeping  a  common 
bull  or  boar  within  the  parish,  the  declaration  should  shew  the  custom, 
R  4  Mod.  241,  or,  at  least,  that  the  defendant,  being  rector  of  the  par- 
ish, ought  to  keep,  &;c.    Id. 

In  trover,  the  declaration  states  that  the  plaintiff  was  possessed  of 
the  goods,  dec.  in  question,  that  he  casually  lost  them,  that  tlie  defend- 
ant found  them,  and  converted  ihem  to  his  own  use.  The  conversioa 
is  the  gist  of  tlie  action,  the  remainder  being  a  mere  fiction. 

In  an  action  founded  upon  a  statute  the  plaintiff  must  state  in  his  dec- 
laration every  fact  necessary  to  inform  the  court  that  his  case  is  wiihio 
the  statute :  as,  in  quare  impedU  by  the  king,  on  the  stat.  13  El.  c.  12, 
for  not  reading  the  thirty-nine  articles,  it  should  be  averted  that  the  be- 
nefice in  question  is  a  benefice  with  cure;  R.  1  And.  62.  Lutw.  1080; 
and  the  same,  in  quare  impedU  by  the  king,  founded  on  stat.  31  £1.  c.  6, 
for  simony.  Semb.  Lutw.  1080.  So  \n  quare  impedU  by  the  Universi- 
ty, on  the  stat.  3  J.  1.  c.  5,  for  the  benefice  of  a  recusant,  the  plaintiff 
most  aver  that  the  patron  is  a  recusant  codviet.  R.  10  Co.  58  a.  So 
in  an  action  on  stat.  7  Ed.  6,  c.  7.,  against  buying  wood,  coal  d^c,  in 
London,  Westminster,  or  suburbs,  and  selling  again,  unless  by  retail,  if 
the  plaintiff  allege  that  the  defendant  bought  at  Whitechapel,  or  the  like, 
he  should  aver  that  Whitechapel  is  within  the  suburbs.  Lit.  162.  If  a 
man  emule  himself  by  a  lease,  wliich,  by  a  proviso  in  a  statute,  will  be 
goi>d  il  the  ancient  rent  be  reserved,  he  must  shew  that  a  runt  was  re* 
served,  and  a<ver  it  to  be  the  ancient  rent.  K.  PL  Com.  105  b.  Ifio 
an  action  on  skit.  14  H.  8,  c.  5,  for  practising  pliysic  within  seven  miles 
ef  London  without  a  licence,  the  plaintiff  aJle^^e  a  practice  at  Westmio* 
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-•ter*  and  do  not  say  that  it  is  within  seven  miles  of  London,  it  is  bad. 
R.  4  Mod.  47.  So*  the  statement  or  averment  should  be  agreeable  to  the 
statute:  as  if  the  stat.  28  El.  be  pleaded,  which  enacts  that  a  recusaqt 
shall  be  convict  if  he  render  not  himself  ^before  the  next  sessions ;  if  it 
be  pleaded  that  he  did  not  render  himself  «<  the  next  sessions,  it  will  be 
bad*  8  Lev.  833.  So,  in  all  cases  where  any  circumstances  are  re- 
quired by  the  purview  of  an  act  to  make  it  good,  they  ought  to  be  ave- 
red ;  as,  where  the  stat.  1  R.  8,  c  L  makes  a  feoflfmeDt,  &c.  by  ceHui 
fue  ttja  of  full  age,  sane,  and  at  large,  <kc.  good ;  in  pleading  a  feoff- 
ment by  cestui  que  use  [before  the  statute  of  uses]  it  should  be  averred 
diat  he  was  sane,  of  full  age  and  at  large.  PL  Com.  876  b.  [4  H.  7,  8; 
Docl.  PI.  248.]  Com.  Dig.  Pleader,  C.  76.  So,  if  a  devise  of  lands 
be  pleaded,  it  must  be  shewn  that  it  is  in  writing,  as  required  by  32  H. 
8,  c.  I,  and  that  the  requisites  to  its  validity,  under  the  statute  ot  frauds, 
have  been  complied  with ;  for  devises  of  land  were  not  allowed  at  com- 
mon law,  but  the  power  of  making  them  was  first  given  by  s^at.  32  H. 
8;  12  Mod.  540.  But  where  a  statute  makes  certain  circumstances 
necessary  to  the  validity  of  an  act,  which  was  already  valid  at  common 
la>w  wiib'iut  «ueh  circumstances,  these  circutnsianccs  need  not  be  men- 
tioned in  pleading:  thus  by  slat.  20  C  2,  c.  8,  an  assignment  of  a  term 
must  be  in  writing,  yet  it  is  not  necessary,  in  pleading  it,  to  allege  that 
it  was  in  writing,  although  that  must  appear  in  evidence.  12  Mod.  540. 
In  an  action  oil  :thc  statutes  of  hue  and  cry,  the  plaintiff  must  allege 
that  ihe  goods,  &c.,  of  which  he  was  robbed,  belonged  to  him  ;  or  in 
the  case  6f  a.  carrier,  he  should  set  forth  the  custom  by  which  he  is 
obargeable.  2  Saund.  370.  In  an  action  against  a  |)erson  who  farms 
the  post-horse  duties,  under  stat.  27  6.  3,  c.  26,  for  neglect  of  duty,  the 
plaintiff  must  aver  specifically  that  the  defendant  is  the  person  appointr 
ed,  under  and  by  virtue  of  the  statute,  upon  whom  the  duly  is  thrown  ; 
ft  is  not  sufficient  to  state  he  is  a  collector  of  the  rates  and  duties  reci* 
ted  in  a  certain  act,  iic.  6  T.  R.  163.  But  m  an  action  on  stat.  2  &  3 
£d«  6,  c.  13,  for  not  setting  out  tithes,  it  is  not  necessary  to  set  forth 
any  title  to  the  tithe ;  because  the  action  being  in  the  nature  of  a  tres- 
pass, it  is  sufficient  to  shew  a  possession  of  the  tithe  in  the  plaintiff;  2 
Lev.  1.  Cro.  Jac.  68.  S6L  437.  1  Vent.  126.  2  Bulst.  67 ;  and  also 
because  it  is  not  required  by  the  words  of  the  statute. 

Having  considered  what  is  necessary  to  be  stated  in  a  declaration, 
to  shew  that  the  plaintiff  has  a  title  io  that  which  lie  seeks  to  recover 
by  his  action,  vfe  sliall  now  notice  s<jime  matters  of  which  the  court 
will  ex  officio  take  notice^  and  which  therefore  need  not  be  alleged  in 
pleading.  And  first,  public  statutes  are  never  recited  in  pleading,  4  Co. 
76..  Bro.  Pari.  60.  2  Ro.  Abr.  465.  Cro.  £1.  ML  Doct.  PI.  337, 
Etc  Abr.  Statutest  L.  !»  unless  when  they  give  jsl  new  form  of  actioi^ 
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2  Inst.  121.  Bpo.  Act.  sor.  stat.  47,  Pari.  7S,  aod  do  not  adcertain  the 
form  of  the  writ.  Bro.  Ibid.  Therefore  even  where  a  statute  gives  an 
old  Form  of  action  in  a  new  case,  as  fur  instance  trespass  by  an  execu^^ 
tor  de  bonis  aspartatu  in  vita  testalnrist  it  is  not  necessary  to  recite  the 
statute.  Id.  Bac.  Abr.  Stat.  L.  4 ;  see  Com.  Dig.  Act  upon  stat.  6. 
H.  But  a  private  statute  must  he  recited  in  pleading ;  for  the  court 
cannot  take  notice  of  it  ex  officio.  4  Co.  76.  2  Ko.  Abr.  46d.  2  Mod. 
57.  Yet  rf  part  of  a  statute  be  pubhc,  aod  part  private,  it  is  not  ne« 
cessary  that  *the  pan  which  is  public  should  be  recited.  10  Co.  57. 
Hob.  227.  1  Sid.  24.  As  to  wliat  statutes  are  public,  what  private, 
see  Bac  Abr.  stat.  F.  Com.  Dig.  Pari.  R.  6,  7.  Daci.  PI.  886—^40.  15 
East,  322,  and  post 

Secondly,  the  rules  of  the  common  law,  and  general  customs  (such 
as  the  custom  of  the  realm  relating  to  carriers,  common  innkeepers,  dec. 
and  the  customs  of  gaVel-kind,  borough  English,  Co.  Lit.  175,  and  the 
like,)  heed  not  be  stated  in  pleading;  foi  the  court  ex  (^do  will  take 
notice  of  them.  22  H.  6,  21,  22.  Doet.  PL  102.  But  particular  cus* 
toms,  or  those  which  aflect  ttie  inhabitants  of  particular  districts  only, 
(such  as  the  customs  of  London,  2  Str.  1 187.  1  Wits.  8,  and  the  like,) 
must  be  stated.  Dy.  27  b.  121  b.  Doct.  PI.  105.  The  practice  of 
the  courts  may  also  be  pleaded,  where  the  merits  of  the  case  depend  on 
it.  See  16  East,  80.  15  East,  378.  The  courts,  however,  will  judi- 
cially take  notice  of  their  own  practice ;  9  East,  42 ;  as  also  of  the  be» 
planing  and  end  of  the  terms,  8  T.  R.  188.  1  Saund.  800  b.  (n.  7.) 
tJ^  L.  Raym.  1 557.  1  Id.  4.  854.  1  Vent.  264 ;  and  other  matters  of  a 
^silnflsr  nature.  The  court*  will  also  take  judicial  notice  of  the  differeDt 
rcounties,  but  not  of  particular  parts  of  counties  or  their  local  situation. 
4  a  ik  A.  248. 

Scire  facias  on  a  recognizance  of  bail ;  plea,  no  ca.  $a*  duly  issued, 
lodged  and  returned ;  replication,  ca,  so.  issued  and  returned  non  est 
inventus^  rejoinder,  that  it  did  not  lie  four  days  exclusive  in  the  she- 
riff's  office:  held,  on  demurrer,  that  the  rejoinder  was  bad;  for  if  it 
were  not  a  departure,  it  w«s  bad,  as  pleadtag  a  mere  matter  of  prac* 
Uce,  which  cannot  be  done.     &fiii^  v.  Proctor,  7  B.  dc  C.  800; 

Thirdly,  matler  implied  by  law  need  not  be  stated  in  pleading :  thus, 
in  pleading  a  feoffment,  it  is  not  necessary  to  allege  a  livery  of  seisin, 
for  it  is  implied  by  law.  10  Ed.  8,  45.  Doct.  PL  48,  49.  Co.  Liu  808 
b.    Cro.  £1.  401,  and  see  2  Sound.  305  a  (n.  18.) 

Fourthly,  matter  apparent  to  the  court  need  not  be  stated ;  as  if  a 
man  shew  that  bis  tenant  aliened  in  fee  to  &  dean  and  chapter,  and  that 
he  as  lord  eotei^d  within  a  year,  he  need  not  aver  that  sueh  atienatioa 
is  QiQCiouua.    PI  CqxsuSI  a*    So  in  an  action  on  stai.  88  H.  &  t.  8«  of 
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maintenance.  i(  need  not  be  ttverred  that  the  thing  bought  was  a  pre- 
teodcd  title,  &c.  Setnb.  PL  Com.  6,1.  Com.  Dig.  Pleader,  C.  78.  [So, 
in  an  action  for  falsely  and  maliciousljr  suing  out  a  commission  of  bank- 
nipt  agninat  the  plaintiff^  it  is  not  necessary  to  aver  that  he  did  not  com- 
mit an  act  of  bankruptcy,  that  being  implied  by  the  words  *'  falsely  and 
maliciously."  2  Wiis.  145^]  And  if  a  nnrnnver  contrary  to  that  which 
appears  to  the  eourt,  it  is  of  no  avail,  but  ahall  be  rejected :  as  if  a  man 
aver  that  land  is  appurtenant  to  a  messuage,  which  cif^not  be  in  law ; 
K.  PL  Com.  170  b ;  or  if,  to  debt  on  bound  for  MOL  condtiiooed  for  the 
payment  of  104il  the  defendant  plead*' that  fhe  plaintilF  released  the 
said  obligation  by  the  name  of  an  obligation  for  200/.  for  the  payment 
of  lOOLf  and  that  no  other  obligation  was  given,**  it  is  not  good ;  for  w 
bond  for  the  payment  of  lOOiL  cannot  be  t  bond  for  the  piryment  of  l04iL, 
and  the  averment  that  he  released  the  said  oUigatien  shall  not  avail. 
R*  AL  71.  So*  if  the  kic^  by  patent  grant  lands  in  A.  and  fi.,  and  to 
an  information  for  intfuaion  into  the  lands  in  C.  and  D.  this  grant  be 
pleaded,  with  an  averment  that  they  are  the  same  lanih,  k  is  bad ;  for 
it  in- Impossible  that  land  in  one  vill  sliould  be  the  same  with  iandin 
another  vill.    K.  Sav.  38.  Com.  Dig.  Pleader,  C^  79. 

And  lastly,  matter  which  goes  to  defeat  the  actios,  need  net  be  ata* 
ted ;  for  this  will  come  more  properly  from  the  other  side :  aa  m  debt 
on  atat.  23  H.  6,  t*  14,  i^inat  bailifis  for  not  jetnrning  the  ^plaintiff  a 
bargess,  it  is  not  neeessar y  to  a^rer  that  tbero  is  no  mayor ;  thoi^h  the 
statute  aays  that  the  sh^iff  shall  send  his  precept  to  the  mayor,  and 
if  there  be  no  mayor,  to  the  bailiffs ;  for  if  theve  be  a  mayor,  it  shall  be 
shewn  by  the  defendant.  R.  Hob.  78.  So,  in  trespass  quare  eanemf 
viz.  a  bloodhound  eepiU  it  need  not  be  averred  that  the  plaintiff  can  es« 
pend  40s.  per  annum.  12  H.  8,  8.  So,  if  a  breach  of  covenant  be  as-^ 
signed  in  pulling  down  a  bouse,  it  need  not  be  averred  that  this  was  not 
a  bouse  allowed  to  be  pulled  down.  K.  1  Leon.  18.  If  the  defendant  im 
treapasa  justify  entry,  by  process  on  a  hcmute  rephgimuht  to  do  exeoo* 
tion,  he  need  not  say  that  the  man  to  be  repleried  was  not  taken  by  the 
command  of  the  Chief  Justice,  dec.  Semb.  Lutw.  1433»  4.  In  felse 
impriaoament  it  is  sufficient  to  say  that  he  took  him  by  force  of  a  capim 
withont  sajriog  how  it  was  retomed.  PL  Com.  16  b.  If  a  man  plead 
a  fine,  it  is  not  necessary  to  shew  that  the  person  barred  by  non-claim 
was  saM,  of  full  age,  dec,  for  this  shall  come  from  the  other  side,  not 
being  in  the  porview  of  the  statute,  but  as  aa  eaception.  PI.  Com.  87S 
a.  So,  if  he  say,  such  a  one,  being  aeiaed,  made  his  will,  he  need  not 
say  that  be  waa  of  full  age,  dec. ;  PL  Com.  876 ;  or  if  he  plead  that 
tenant  in  tail  demised,  he  need  not  say  that  he  was  of  .full  age,  -thoi^ 
tiua  ia  raqnisi^  to  bis  aufciag  a  )0asa»  i^y  slau  82  H.  8,  c«  8B«    1  Laon. 
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76.  Com.  Dig.  Pleader,  C.  81.  So,  if  a  plaintiff  allege'  M  «dildjtfol» 
subsequent  to  his  estate,  he  need  not  aver  performance  ef  it,  for  the  nU 
legation  was  ex  abundantu  PL  Com.  30  a.  Com.  Dig.  Pleader,  C.  80; 
So  a  description,  not  material,  need  not  be  averred :  as  if  a  man  make 
title  by  prescription  to  a  portion  of  tithes,  and  that  the  tithes  came  t6 
the  king,  who  granted  themf  by  the  name  of  all  tithes,  part  of  the  de« 
mesnes  of  the  archbishop,  &c.  and  in  the  tenure  of  B. :  h  need  not  be 
av-erred  that  they  were  part  of  the  demesnes,  or  in  the  tenure  of  B*,  for 
the  tithes  are  otherwise  described  and  ascertained^  and  whether  it  be 
true  or  false,  the  grant  wilt  be  good.  R.  Dy.  87  b.  Com.  Dig.  Plead* 
er,  C.  83. 

If  a  good  title  to  that  whicli  is  sought  to  be  recovered  by  the  actioo 
be  not  stated  in  the  declaration,  the  defendant  may  demur,  move  ia  ar- 
rest of  judgment,  or  bring  a  writ  of  error.    See  post,  sect.  5. 

Duplicity.^  Bach  count  in  a  declaration  must  contain  but  one  title 
to  whatever  is  sought  to  be  recovered ;  otiierwise  it  will  be  bad  for  div* 
plicity.  Hob.  205.  Thus,  in  quare  impedit^  if  the  plaintiff  tfllege  8ev<« 
eral  presentations  in  his  ancestors,  or  a  presentation  by  af  feoffer  and 
another  by  the  feoffee,  the  declaration  is  bad  for  dopiioify.  Com.  Dig^ 
Pleader,  C.  33.  So  where  the  plaintiff,  in  a  declaration  in  case,  stated 
that  he  lent  a  gelding  to  the  defendant  to  ride  from  L.  to  E.,  and  that 
the  defendant,  intending  to  deceive  him,  rode  it  from  L.  to  E.^  and  from 
E.  to  L.  again,  and  abused  the  horse  so  that  he  became  of  little  value, 
and  afterwards  refused  to  deliver  bhn  to  the  plaintifl^  and  converted  bioi 
to  his  own  use ;  the  court  held  the  declaration  to  be  bard  for  duplicity, 
as  containing  several  causes  of  action,  part  founded  upon  the  eontvactf 
part  upon  the  tort  Cro.  Car.  20.  So  in  debt  on  bond  for  the  payment 
of  money  by  instalments  on  severat  days,  the  plaintiff  assigned  as 
breach  that  the  *defendant  did  not  pay  on  the  said  several  days,  dtc ; 
and  the  court  held  that  the  declaration  was  bad  for  the  duplicity,  as  a 
non-payment  upon  any  of  the  days  would  be  a  forfeiture  of  the  bond 
2  Vent.  108,  222.  1  Saund.  338.  1  Ro).  Rep  112.  Comb.  307.  Bat 
in  an  action  on  a  covenant  to  pay  rent  yearly  by  equal  portions  at 
Michaelmas  and  Lady  Day,  where  the  breach  assigned  was  that  the  de» 
fendant  did  not  pay  the  rent  due  at  the  aforesaid  several  featts  doriiig 
the  term,  the  court  held  this  to  be  sufficient,  and  distinguished  it  from 
the  last  ease  by  saying  that  there  the  assignment  of  non-payment  ftt  any 
of  the  days  was  sufficient  to  entitle  the  plaintiff  to  the  penalty  of  the 
bond.  1  Lev.  70.  So,  in  covenant  the  plaintiff  may  assign  aa  many 
breaches  as  he  pleases,  without  subjecting  his  declaration  to  any  objeo- 
tion  for  duplicity.  11  E.  4,  10.  5  H.  7,  7.  Doct.  PI.  144.  So  wbera 
the  premises  let  to  the  defendant  consisted  of  two  teoemeats^  oae  of  which 
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the  lessor  heM  iit  fee,  the  other  for  a  term  of  years,  and  the  lessor  assign^ 
cd  Jiis  iDlerest  ia  each  to  the  plaintiff,  by  two  separate  deeds ;  a  declar- 
ation in  covenant,  by  the  plaintiff  as  assignee,  stating  the  different  as- 
signments  oi  the  several  tenements^  being  objected  to  for  duplicity,  the 
Qoart  held  clearly  that  it  was  not  double^  and  gave  jadgment  for  the 
plaintiffs  Cro.  Jac^  939.  So^  if  there  be  three  in  execution  jointly  at 
the  suit  of  Am  and  all  escape,  A*  may  declare  for  the  escape  of  all,  and 
his  declaration  will  not  be  double,  although  the  escape  of  any  one  of 
them  would  be  sufficient  to  ;entitle  him  to  his  action.  Keiiw.  68. 
SiyU  69i 

It  seems  that  duplicity  may  be  the  subject  of  a  plea  in  abatemonti 
see  Com.  Dig.  Abatement,  6.  4;  but  the  usual  mode  of  taking  advan* 
tage  of  it  is  by  special  demurrer,  shewing  specifically  in  what  the  da« 
plicity  consistsi  1  Wils.  219;  Com.  Rep.  115.  1  Saik.  2194  1  Lut. 
4i  It  is  cured  by  general  demurren  1  Saund.  888.  2  Yent^  198, 222, 
or  by  the  defendant's  pleading  over.    2  Vent  222. 

Surplusage^]  Surplusbge  shall  not  vitiate  a  declaration :  [Doct.  PL 
889.] :  and  therefore  if  in  a  declaration  a  man  make  an  iinperfect  men* 
tion  of  a  thing,  which  need  not  be  mentioned,  it  is  .not  prejudicial ;  as 
in  a  learrantia  charUs^  if  the  plaintiff  say  that  he  requested  the  defend- 
ant to  warrant  the  land  to  him  or  give  him  a  plea  in  fror,  although  the 
vouchee  might  plead  in  abatement  as  well  as  bar^  yet  it  is  sufficient) 
for  the  request  to  warrant  was  sufficient,  and  the  request  to  give  a  plea 
was  surplusage  and  need  not  have  been  mentioned.  Hob^  28.  So,  if 
be  mention  a  condition  subsequent,  and  do  not  allege  a  certain  perform- 
ance, it  shall  not  hurt  9  for  the  whole  was  surf)lusage.  PI.  Com.  30  a^ 
32  b.  So,  if  a  trespass  temp.  Eliz.  be  alleged  to  be  contra  pacem  nuper 
RsgifUB  «/  Regis  nunc^  it  is  not  bad,  for  "  Regis  nunc^  may  be  rejected 
as  surplusage.  R.  2  Cro.  377.  8  Bulst.  82.  [Carth.  95,  although  per-, 
haps  it  would  be  otherwise  if  assigned  for  cKuse  in  a  special  demurrer^ 
See  1  Show.  28*  So»  when  an  action  is  given  by  statute  to  the  inform 
mer  only,  and  the  declaration  states  the  action  to  have  accrued  to  the 
king,  the  poor  of  the  parish,  and  the  informer,  this  has  been  deemed  sur- 
plusage, and  the  declaration  hdden  good  notwithstanding.  Andr.  67.] 
Soi  if  the  plaintiff  declare  quod  cum  ^ipsi  idem  def^  &c^  for  ipsi  is  sur^ 
plosage.  2  Mod.  Ca^  377.  So  words  may  be  rejected  as  surplusage, 
though  not  repugnant  to  the  preceding  words,  if  by  their  omission  that 
which  was  insensible  may  be  made  sensible.  Duk  1  Salk.  825.  [1 
T«  R.  235.]  So,  if  by  the  words  after  a  %nz.  or  sciUcU^  a  thing  be  al- 
leged, impossible  or  repugnant  to  the  plaintiff's  title,  the  words  shall  be 
rejected  as  surplusage :  as  in  ejectment,  if  the  entry  or  ouster  be  aU 
leged  poslea*  vk*  such  a  day,  being  a  day  before  the  >demise4    See  I 
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SalL  826.  So,  in  trespass.  So  ia  debt  for  rent,  if  a  devise  of  a  reveN 
sioo  to  the  plaiatiff  be  alleged,  and  that  poMtea^  viz.  such  a  day  the  devi- 
sor died,  being  a  day  before  the  making  of  the  lease.  R.  Hardr.  4,  Coou 
Dig.  Pleader,  G.  28.  See  the  next  part  of  this  section.  So,  io  a  declar* 
atioa  in  covenant,  where  it  was  stated  that  before  the  exhibiting  of  the 
bill,  tnz.  on  the  1st.  Nov.  1797,  900/.  of  the  rent  reserved,  for  two  years 
and  three  noonths,  was  due  and  in  arrear,  it  was  holdon  that  as  this  re* 
ferred  to  a  time  before  the  lease  was  made,  and  was  therefore  impossi- 
bte  in  respect  of  the  subject-matter,  the  date  here  mentioned  might  be 
rejected  as  surplusage.  10  East,  139.  So,  where  the  defendant  agreed 
to  pay  the  plaintiff  1500/.  in  two  months,  in  consideration  of  which 
the  plaintiff  promised  to  give  him  a  release  of  certain  claims ;  in  an  ac- 
tion for  the  money,  the  plaintiff  having  averred  that  he  was  ready  and 
willing  to  give  a  release,  and  an  objection  being  made  on  account  of  a 
variance  between  the  release  mentioned  in  the  averment  and  that  in  the 
agreement,  the  court  held  the  variance  to  be  immaterial ;  for  the  piiuii- 
tiff  need  not  have  made  the  averment  at  all,  kad  therefore  it  might  be 
rejected  as  surplusage.  2  New  Rep.  333.  So  in^  all  cases  where  a 
matter  is  stated,  which  by  law  need  not  be,  prored,  in  order  to  maintaia 
the  action,  it  may  be  rejected  as  surplusage  ;  and  a  variance  between 
the  proof  and  statement  of  such  matter  is  holden  to  be  immaterial.  Dra^- 
per  T.  Omratt,  2  B.  &  C.  2. 

But  if  a  man,  by  the  allegation  of  a  thing  not  necessary,  shew 
that  he  has  no  cause  of  action,  this  though  surpltisage,  will  vitiate  ; 
as  in  assise ;  if  the  plaintiff  make  title,  which  he  need  not,  and  the  title 
be  not  good,  the  whole  shall  abate.  PI.  Com.  84  b.  202  b.  So  in  aa 
action  against  a  disturber,  where  possession  is  a  sufficient  title  for 
the  plaintiff,  yet  if  the  plainti^  instead  of  declaring  geoerally  upon 
his  possession,  shew  a  title,  and  that  title  appear  insufficient,  the  decla- 
ration is  bad.  1  Salk.  868,  865.  [2  Ld.  Raym.  1280.  ante,  p.  t&  1 
Saund.  846.  (n.  2.)  So,  in  an  action  against  the  sheri^  for  taking 
goods  without  levying  a  year's  rent,  the  plaintiff  having  set  forth  the 
particulars  of  the  demise  (which  was  unnecessary,)  and  bo<  proving 
them  as  laid,  was  nonsuited.  1  T.  R.  280.  n.]  So  ia  partition,  if  the 
plaintiff  shew  that  he  and  the  defendant  both  bold  in  fee,  whereas  the 
defendant  is  seised  in  tail,  this  shall  abate  the  writ,  although  it  wne 
not  necessary  to  shew  the  defendants  title.  R.  Cro.  El.  760.  Corn- 
Dig.  Pleader,  C.  2d.  Where  a  replication  stated  that  the  platntili;  be- 
fore a  distringas  had  issued  against  him,  appeared  to  a  writ  sued  out 
against  him  in  the  same  action,  to  wit,  a  dauntm  fr^ii  issued  oat 
of  C.  B. ;  the  court  held  that  these  words  after  the  set/Scst,  being  Boate* 
tial,  *could  not  be  rejected  as  surplusage,  and  consequently  that  a  re* 
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eord  of  an  appearance  to  dauskm  fregit  issued  out  of  Chancery,  would 
not  support  the  replication.  2  New  Kep.  468.  And,  lastly,  it  is  a 
general  rule,  that  an  allegation  io  pleading,  which,  is  sensible  and  con- 
siatent  in  the  place  where  it  occurs,  and  not  repugnant  to  antecedent 
ouitler,  cannot  be  rejected  as  surplusage,  though  laid  under  a  videHcet* 
and  however  inconsistent  with  an  allegation  subsequent ;  5  East,  244 ; 
unless  indeed  it  were  unnecessary  to  stale  or  prove  it,  in  order  to 
mauitain  the  action.    2  B.  d&  G.  2. 


2.  The  Manner  of  Stating  tke'Causepf  Action. 
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The  essential  qualities  of  a  statement  of  the*  cjius^  of  action  in  a 
declaration  are,  that  it  be  certain,  positive,  and  true.;  '.Ce.  Lit.  308  a. 
PI.  Ck)m.  84,  122.    Ck)m.  Dig.  Pieader,  U.  17.  '      /    .• . 

It  must  be  certain  as  to  the  Parties.!  Care  must  be  taket>'>bat/the 
parties'  names  be  stated  correctly,  for  the  reasons  already  meniloned; 
ante,  p.  80.  .  If  a  declaration  by  A.  B.  shew  a  title  cuidam  A  B.,  i| 
shall  not  be  intended  to  be  the  plaintiff.  R.  2  Lev.  207.  If  it  charge 
^sod  prasdict*  A.  JB.  deposuit^  &c.  where  two  of  the  same  name  are 
before-mentioned,  it  shall  not  be  intended  to  be  the  defendant.  R.  Cro. 
Bl.  267.  But  where  there  is  mention  of  a  manor  or  name  before  ex- 
IHressed,  it  shall  be  intended  the  same,  though  pradictus  be  omitted. 
R^  2  Cro.  192.    Com.  Dig.  Pleader,  C.  18. 

Formerly  a  mistake  in  the  Christian  or  surname  of  either  party,  wasi 
and  still  is,  cured  by  verdict,  by  16  &  17  C.  2,  c.  8,  aud  after  judgment 
by  confession  or  default,  by  4  A.  c.  16,  s.  2.  See  2  Arch.  Pr.  C.  B. 
279*  It  might  be  cured  also  by  the  defendant's  pleading  over.  But  the 
defendant  might  have  objected  to  the  misnomer  by  plea  in  abatement* 
Mow,  however^  by  3  dc  4  W.  4|  c.  42,  s.  1 1,  no  plea  in  abatement  for  a 
mianomer  shall  be  allowed  in  any  personal  action,  but  that  in  all  cases 
io  which  a  misfM>mer  would,  but  for  this  act,  have  been  by  law  pleada- 
ble iO  abatement,  the  defendant  shall  be  at  liberty  to  cause  the  declare* 
tion  Io  be  amended*  at  the  cofts  of  the  plaintiff,  by  inserting  the  right 
name*  upon  a  judge's  sununons  founded  on  an  affidavit  of  the  right 
name ;  and  io  case  such  summons  shall  be  discharged,  the  costs  of  such 
appUcalion  shall  be  paid  by  the  party  applying,  if  the  judge  shall  think 
6u  Bot  wkere  the  action  i«  upon  a  written  instrument,  the  slightest 
irsriaoce  aa  to  the  names  of  the  parties,  in  setting  it  forth  in  the  decia* 
mltoo,  and  in  the  instrument  itself  when  produced  at  the  trial,  will  be 
fetal.  As  if  a  bill  drawn  by  John  Crouch,  be  declared  upon  as  draUrn 
by  John  Couch,  the  plaintiff  must  be  nonsnit.  8  B.  dcP.  659.  And 
io  «o  action  agtintt  three,  oa  their  joint  promissory  note,  two  of  whom 
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were  stated  to  be  outlawed,  it  was  holdeh  that  the  third  might  fake  ad'" 
vantage  of  the  misoomer  of  his  companions,  upon  the  general  issue, 
on  the  ground  of  a  variance  between  the  contract  declared  upon  and 
that  proved.  4  T.  K.  611.  But  in  actions  on  bills  of  exchange,  prom* 
issory  notes,  or  other  writtea  instruments,  any  of  the  parties  to  which 
are  designated  by  the  initial  letter,  or  a  contraction  of  his  Christian  or 
first  name  or  names,  it  is  ^sufficient  in  the  affidavit  to  hold  to  bail, 
process  and  declaration,  to  designate  such  persons  by  the  same  initial 
letter  or  letters,  or  contraction' x>rthe  Christian  or  first  name  or  names, 
instead  of  stating  the.tplm^tafi  or  first  name  or  names  in  full.  3  d&  4 
W.  4,  c.  42,  s.  12..  .ISce'^ifso  stat.  9  G.  4,  c.  15,  and  3  &  4  W.  4,  c.  42, 
8.  23,  post,  p.  .LlV*.  • 

A  count  f6r*fb6ds  sold  and  delivered,  stating  that  the   defendant 
on  a  jo^rtafn  day  was  indebted  to  the   plaintiflf  in  a  certain  sum,  for 
gop'dki'iiphi  and  delivered  by  the  plaintifl!*  to  the   defendant,  but  not 
Vt^tbg  any  time  at  which  the  goods  were  sold  or  delivered:  held» 
•/..\  gfood  on  special  demurrer.     Lane  v.  ThelwelU  1  Tyr.  &  Gr.  352 
*'.  *       It  must  be  certain  as  to  the  Time.']     So,  the  time  of  a  matter  charged 
in  a  declaration,  ought  to   be   alleged  with  certainty ;  and  therefore 
in  assumpsit,  if  the  plaintiff  omit  the  day  when  the  promise  was  made, 
it  is  bad.     Yelv.  94.    So  in  troyer,  if  he  omit  the  time  of  the  conver- 
sion.   Cro.  £1.  97.     In  rescous  of  a  distress  for  rent,  the  days  of  pay- 
ment  of  the  rent  should  be  alleged.     Kit.  227  a.     In  trespass  for  re- 
raining  his  servant,  the  plaintiiT  ought  to  shew  the  time  of  his  retainer. 
PI.  Com^  24  a.     If  he  declare  on  a  lease  for  years  made  to  him,  he 
ought  to  shew  the  day  when  the  lease  was  made.     PI.  Com.  24  a.     fif 
be  plead  a  lease  and  release,  he  must  shew  the  day  when  both  were 
made,  for  otherwise  it  would  not  appear  but  that  the  release  was  made 
before  the  lease.    32  H.  6,  8.     Doct.  PI.  30.     In  debt  on  bond  condi- 
tioned  to  perform  covenants  in  certain   indentures   bearing  even  date 
therewith,  the  court  held  that  the  plaintiff  should  have  alleged  a  date 
of  the  bond,  and  averred  that  the  indentures  bore  even  date  therewith, 
although  in  fact  neither  bond  nor  indentures  were  dated.    Noy,  21.     If 
a  deed  have  no  date,  it  should  be  pleaded  of  the  day  it  was  delivered  ; 
or  if  dated,  it  may  be  pleaded  as  having  been  made  either  on  the  day 
it  bears   date,  or  on   the  day  it  was  .delivered,  at  the  option  of  the 
party  pleading  it.    See  Com.  Dig.  Fait,  B.  3,  and  the  authorities  there 
cited.    In  assumpsit  against  an  executor,  upon  a  promise  of  his  testator 
to  leave  the  pla1ntifi''s  wife  as  good  a  portion  as  he  should  give  to  any 
of  his  children,  the  plaintiff  averred    that  the   testator  gave  such  a 
portion  to  such  a  daughter ;  the  court  held  the  declaration  to  be  bad, 
jl>ecause  it  stated  fko  .time  when  such  portion  was  given,  and  probably 
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k  was  before  the  promise  was  made.    Latch.  203.]    In  the  same  man- 
ner, the  time  of  every  fact  material  to  maintain  the  declaration  must 
be  alleged,  [whether  the  day  laid  be  material  and  traversable  or  not. 
It  is    sufficient   however  if  the  day  be   laid  after  a  videlicet,  even  in 
cases  where  it  is  material  and  traversable.    1  Saund.  169.    1  Lev.  245. 
1  Sid.  370.     3  Bur.  1720.  .  2  Wils.  335.     1  W.  Bl.  494»  495.    5  T.  R. 
71.  356.     1  T.  R.  656.     6  T.  R.  460.     1  Saund.  170-  (o.   2.)     And  if 
the  day  so  laid  after  a  viz.  be  insensible  or  repugnant  to  what  has  pre- 
ceded, if  not  traversable  it  may  be  rejected  as  surplusage  ;  10  East,  139. 
(2  Saund.  291.  n.  1.)  ;  but  if  material  and  traversable,  it  cannot.  ,  Per 
Jones,  Latch.  200,  201.]    If  however,  by  rejecting  the  day  laid  thus 
after  a  m.,  no  time  be  laid  to  a  material  fact,  the  declaration  will  be 
bad.    R.  Lutw.  14.    So  in  assumpsit,  where  the  second  count  began 
thus  :  "  and  whereas  also  the  defendant  afterwards,  to  wit,  on  the  Ist 
May,"  (which  was  prior  to  the  time  alleged  in  the  first  count),  the  court 
held  it  to  be  bad ;  for  if  the  day  after  the  scilicet  were  to  be  rejected 
as  surplusage,  no  time  would  appear  for  the  promise   in  the  second 
count.     K,  after  verdict,  Yelv.   94.     But  if  in  such  a  case  any  word 
tantamount  to  a  date  be  *used,  although  it  be  but  an  imperfect  allega- 
tion, it  will  be  sufficient ;  as,  in  trover,  if  the  plaintiff  say  that  he  was 
possessed  of  goods  on  tlie  9th  May,  and  lost  them,  and  the  defendant 
found  them,  and  paslea,  $ciL  1st  of  May,  converted  them,  it  is  sufficient 
although  the  conversion  is  alleged  to  be  before  the  loss ;  for  the  day 
after    the   tcUicet,   being   repugnant,    may  be  rejected  as  surplusage, 
and  the    word   pottea  remaining    will  be  sufficient.     K.  2  Cro.  428. 
So,  in  ejectment,  if   the   plaintiff  declare  on  a  lease  made    the    3d 
May,  viriute  cujas  he  entered  and  was  possessed,  till  the  defendant 
postea  sciL    1st   May*  ejected   him;  the  day  after  the  scilicet,  being 
repugnant,  may  be  rejected   as    surplusage,  and  then  the  remaining 
words,  that  he  entered  viriute  dismissionis  el  postea  was  ejected,  are 
safficient.     R.  2  Cro.  96u     R.  2  Cro.  136,  662,  154.    R.   2  Bulst.  29. 
[1  Salk.  325.]  cont*  1  Sid«  8^     [So,  where  the  plaintiff  in  covenant  de- 
clared on  articles  of  agreement  dated   30th  of  September,  5  Geo,  1. 
(which  was  in  1718,)  and  charged  that  postea  scil.  1st  May,  1718,  the 
defendant  committed  the  bneach  of  covenant  complained  of,  it  was 
holden  sufficient;  for  the  day  after  the  sciUcel  being  rejected  as  repug- 
nant, it  would  then  stand  thys:  thai  the  defendant  covenanted  on  the 
30th  of  September,  and  postea  committed  the  breach.     1  Str*  232.     So, 
in  debt  tor  rent,  a  devise  of  the  j^eversion  to  the  plaintiff  being  alleged, 
and  that  postea^  viz.  such  a  .day  ibe  devisor  died,  being  a  day  before  the 
lease  made ;  the  court  held  it  to  be  sufficient,  for  the  same  reason.    R. 
jBardr.  4.]    So,  if  there  be  a  blank  for  the.  day.    R.  2  Cro.  312.    So^ 
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where  i  man  pleaded  that  before  the  obligation,  9mL  1st  Oetobeft  and 
the  day  thus  mentioned  was  after  the  obligation^  the  court  held  that, 
rejecting  the  day  after  the  scilicet  as  repugnant,  it  would  be  snfficient. 
R  1  Lev.  194.  So,  if  a  thh^  be  coupled  to  a  time  before  alleged,  it 
will  be  sufficient :  thus,  trespass  quare  chmsum  fregit^  ei  adhunc  H  ihi- 
dem  insuUwn  fecit  ei  cistam  cepitf  is  good,  though  no  time  be  repeated 
for  the  taking  of  the  cliest.  K.  3  Cro.  448.  Or  if  time  be  alleged  to  a 
thing  tantamount,  it  will  be  sufficient :  as  in  trorer,  if  the  ptaintiff  shew 
a  time  of  request  and  refusal  to  deiirer,  though  no  day  of  conversion  t>e 
alleged,  it  is  sufficient ;  for  a  refusal  to  deliver  on  request  amounts  to  a 
conversion.  R.  Cro.  Car.  3M.  So,  to  negative  matter,  no  time  need 
be  alleged.  PI.  Com.  24  a.  So  in  real  actions,  no  certain  time  is  neces- 
sary :  tempore  PaciSf  tempere  damini  Regie  nunc^  or  nuper  regie^  ia 
sufficient ;  R.  2  Salii.  501.  [Bro.  Count.  59.] ;  and  the  same  in  quare 
impeJtk ;  R.  8  8alk.  501 ;  ^ad  if  a  more  certain  time  be  mentioned,  it 
is  not  material  or  traversable.    Id.  Com.  Dig.  Pleader,  C.  19. 

Although  the  day,  month  and  year  must  be  alleged  at  which  each 
material  fact,  stated  in  the  declaration,  took  place,  as  above-mentioned, 
yet  ft  is  not  in  general  required  that  the  real  date  should  be  alleged,  nor 
is  the  ptaintifl  obliged  to  prove  the  fact  to  have  taken  place  upon  the 
day  staled  in  the  declaration,  provided  the  day  be  stated  after  a  BciKcei. 
3  T.  R.  08.  1  Ring.  28.  To  Mm  nrie,  however,  there  are  these  excep* 
(ions:  1st,  That  in  all  actions  qq  bills  of  exchange,  promissory  notes, 
or  other  written  instruments  not  under  seal,  the  date  being  a  material 
part  of  the  instrument,  *must  be  stated  in  the  declaration  as  it  appears 
upon  the  face  of  the  instrument ;  the  slightest  variance  will  be  feul. 
fitut  see  8  Camp.  SOT.  n.  4  Id.  909.  Secondly,  deeds  must  be  pleaded 
either  according  to  the  date  they  bear,  or  to  the  day  on  which  they 
were  delivered ;  ante,  p.  101 ;  but  if  pleaded  of  any  other  day  than 
that  on  which  they  bear  dat^,  and  the  plaintiff  foil  to  prove  them  lo 
have  been  delivered  on  the  day  of  which  they  afe  pleaded,  he  shall  be 
nonsuit.  Thirdljf^  records,  and  all  matters  to  he  proved  by  a  record, 
must  be  pleaded  of  the  term,  &e.  of  which  the  record  purports  to 
l>e,  or  which  will  appear  upon  the  foce  of  the  record  when  produced  at 
the  trial :  thus,  in  an  action  for  a  malicious  prosecution,  the  declaration 
liaving  stated  that  tlie  indictment  afterwards,  to  wit,  on  the  85th  Febru* 
ary  1791,  came  on  to  be  tried  ^  and  by  the  record,  when  produced,  the 
trial  appeared  to  have  been  on  a  different  day :  the  plaintiff  was  non* 
euit,  although  the  day  were  hid  under  a  seiiieet.  4  T.  R.  690.  coat 
"9  Eaft.  157.  ace.  II  HbmI.  500.  2  Saund.  291  b.  So,  in  an  action  on 
a  juc^ment,  if  the  declamtion  state  the  judgment  to  have  been  of  a  term 
diffesent  ffom  that  wkick  appear*  on  the  record,  k  is  a  iidhira  of  recori 
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1  fi.  BK  49.  So  iQ  an  aetioii  agaiiiit  sn  altoroejr  for  oegiigenee,  in  not 
hatring  proaecuted  the  plaintiff's  debtor  to  judgmaot,  the  retorn  of  tho 
writ  on  which  the  debtor  was  arreaied  being  laid  to  be  in  the  25th  year 
mider  a  videlicet^  and  the  writ  itself  appeariag  to  be  returnable  in  the 
24th  year,  the  plaintiff  waft  Doosniu  1  T.  R.  6M.  And^  kjf2y, 
wheiv  the  precise  dale  of  any  flict  is  necessary  to  ascertain  and  4eler* 
mine  with  procisfon  the  cause  of  action,  any  the  slightest  variance  be* 
tween  ih^  declaration  and  OTideoce  in  that  respect  will  be  fatal :  See 
8  Bing.  401 :  as,  in  an  action  on  the  statute  of  usury,  the  agreement 
to  forbear  and  gtre  day  of  payment  was  stated  in  the  deolanition  to 
have  been  on  the  14lb,  under  a  m.  but  it  being  proved  that  the  money 
was  not  advanced  untilthe  l(Hh,  the  plaintiff  was  nonsatt.  2  9*iind« 
801  b.    Per  Lawrence.  J.  6  T.  R.  400. 

But  although  the  date  given  to  mterial  facts  in  the  declaration  need 

not  be  proved  as  laid  (irxcept  in  the  cases  above  e^cep*ed),  yet  eare 

raoat  be  tdtion  that  the  day  laid  be  not  repagnanl  or  ioeonsislent  witli 

tlie  date  of  other  facts  stated  in  the  declaration.    Thust  it  arast  not  ap* 

pear  to  have  taken  place  subsequently  to  the  time  stated  in  the  title  of 

th^  declaration,  for  the  reasons  already  mentioned,  ante,  p.  74-^^77. 

So  a  breach  of  contract  most  not  appear  to  have  been  prior  to^e  mi^ 

king  of  the  contract ;  an  ififury  to  pneperty,  prior  to  the  commence* 

ment  of  the  plaintiff's  title  to  it ;  or  the  like.    8o»  in  stating  tiie  ooatin- 

oance  of  an  injary,  it  most  not  appeaff  to  have  eoasmenced  before  thi 

plaintiff  had  any  title  to  the  thing  injured.    Moor,  8§7«    Hob.  IM9  or 

to  hav«i  eootinned  after  the  commeaoaaenit  of  the  action,  1  'Vent.  109. 

1  L.  Baynu  829.    And  ase  Gro.  Jac.  618.    2  L.  Kaym.  1982,  or  that 

the  damage  eommenoed  before  the  injury  was  committed,  2  Salk.  608. 

Canh.  886.    Comb.  442.     1  L.  Raym.  248.    12  Mod.  181,  unlets  the 

time  of  continwnee  he  laid  after  a  sri&sf,  Hob.  384.    2  Str.    1000. 

Andr.  200.    Alleyn,  M,  t8.    And  see  3  Lev.  1IM.  Mf •    Garth.  261. 

4  Mod.  102.    Garth.  2i80L    Comb.  193,  or  be  impossiUe ;  Cmiyns  Rep. 

381,  282.    See  1  Balk.  141.    1  Sir.  245;  otherwise  if  entire  damages 

he  given,  Ae  judgsaent  may  *te  arrested.    See  2  Saimd.  171.  ar«H^ 

And  eee  Com.  Dig.  Header,  8  M.  6. 

it  aeans  the  omission  of  a  dale  to  a  material  fiict  in  the  declltmtiaa 
was  not  aided,  «aeh  by  -vierdiot,  at  oommon  law.  A.  Telr.  84.  R»mt 
dicittar iko.  VL  97,  98,  Per  2  J, but ^  cont^  Cm.  BL  377.  Bute 
mistake  in  the  day,  fnodrii  or  ye4r,  in  a  daelantion,  (if  right  in  the  writ, 
plaint,  teU  or  Tecoid  pneceding,  or  in  tfie  same  roll  or  aeeord  wheBsiB 
the  name  is  eomasitted),  ta  new  aided  after  ro^t  by  stnt.  16  ic  IV 
Car.  3,  c.  6,  aari  after  jadgiMnt  by  'Obnfrssioo  or  defsmk  by  4  Ann.,  e. 
16,  a.  t.    8ae8  8.4,e.l0.    8  4^4  W.4»e.  42rS.1ta,  |eat»p.  H8l 
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Certainty  as  to  Place.']  Formerly  a  certain  plac6  Aiust  have  beet 
alleged  in  the  declaration^  where  every  fact,  material  and  traversable* 
•tated  in  it,  was  done.  Vide  Kit.  226.  [This  however  must  be  under* 
stood  of  personal  actions  and  ejectment  only ;  for  in  real  and  mixed 
actions  (with  the  exdeption  of  ejectment),  it  was  not  usual  to  count  of 
the  place.  Bro.  Count.  59.  Com.  Dig.  Pleader,  O^  7.  Yet  even  m 
these  real  and  mixed  actions^  the  parish  and  county  where  the  lands  lie 
were  always  stated  as  matter  of  local  description,  though  no  place  wfts 
alleged  to  any  of  the  other  facts  stated  in  the  count.}  Now,  by  Keg. 
PI.  H.  4  >V.  4,  I.  s.  8,  the  name  of  a  county  shall  in  all  eases  be  stated 
in  the  margin  of  a  declaration,  and  shall  be  taken  to  be  the  venue  intend- 
ed by  the  plaintiff;  and  no  venue  shall  be  stated  in  the  body  of  the  dec- 
laration or  in  any  subsequent  pleading :  provided  that  in  edses  where 
local  description  is  now  required*  such  local  description  shall  be  given. 
And  by  Reg.  PI.  4  W.  4,  V.,  s.  1,  ^  in  actions  of  trespass  ^[uare  clauswn 
fregitt  the  close  or  place  in  whicb  &c«  must  be  designated  in  the  dec- 
laration by  name  or  abuttals,  or  other  description,  id  ftiUuit  whereof 
the  defendant  may  demur  specially.'' 

Inserting  special  venue  in  a  declarationf  contrary  ttf  IL  H^  4  W^  4,  s. 
St  is  not  the  subject  of  a  demurrer,  but  of  an  application  to  a  judge  at 
chambers  to  strike  it  out.     Tamper  v.  CkampneySf  Bart.,  4  Tyr.  869. 

A  description  of  lands  by  abuttals,  in  an  acUon  of  trespass,  cannot 
be  objected  to  at  the  trial.    Lampriere  v.  Humphrey ^  8  Ad^  &  E«  181. 

In  local  actions,  the  county  stated  as  venue,  we  have  seen  (ante,  p. 
T7.),  must  be  that  in  which  the  cause  of  action  arose  ;  and  the  plaintiff 
at  the  trial  will  be  confined  in  his  proof  to  that  county.  But  if  the  par- 
ish d&c.  be  stated,  he  will  not  be  confined  in  his  evidence  to  that  parish, 
but  may  prove  the  cause  of  action  to  have  arisen  in  any  othcrr  parish 
within  the  county  ;  eitcept  in  actions  upon  statutes^  where  a  part  of  the 
penalty  goes  to  the  poor  of  the  parish,  in  which  .case  the  offence  must  be 
proved  to  have  been  committed  in  the  parish  laid  in  the  declaration ;  and 
except  in  actions  against  hundredors,  ^  which  the  robbery  must  be 
proved  to  have  been  committed  within  thelroiMlred.  But  if  the  parish 
or  place  be  mentioned  as  matter  of  local  description,  where  a  local  de- 
scription is  requisite,  it  must  be  proved  strictly  as  laid.  As  in  an  ac- 
tion fornon-residence,  the  parish  was  styled  in  the  declaration  St«  Eth- 
elburg,  and  the  real  name  appearing  in  evidence  to  be  St<  Ethelburga, 
It  was  holden  a  fatal  variance.  2  B.  &  P.  281.  But  where  in  eject* 
ment  the  premises  were  laid  to  be  in  Farnham,  and  proved  to  be  in 
Famham  Royal,  it  was  holden  not  to  be  a  fatal  variance,  unless  it  were 
shewn  that  there  were  two  Famhams.  13  East,  9<  See  Str<  595.  If 
in  an  action  for  a  nuisance  in  erecting  a  weir»  it  be  described  in  the 
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ifeclaratioB  to  be  at  H,  and  be  proved  to  be  at  a  lower  part  of  the  same 
*water  called  T,  the  variance  is  fatal.  2  Sast,  500,  but  see  Id.  497. 
But  ID  a  declaration  for  setting  up  a  certain  mark  in  front  of  the  plain- 
tiff's dwelling-house,  in  order  to  defame  him  as  the  keeper  of  a  common 
bawdy  house,  where  the  house  be  described  as  situate  in  A*  street,  (a 
the  parish  of  0.  A«  (there  being  no  such  parish),  and  the  nuisance  stated 
to  have  been  erected  in  the  parish  aforesaid  ;  as  this  watf  not  a  local 
action,  the  parish  and  street  stated  were  not  deemed  (ocal  description* 
but  were  ascribed  to  venue,  and  therefore  not  material  to  be  proved  as 
iaid.  1 1  Bast,  226.  So,  in  assumpsit  for  use  and  occupation,  it  is  not 
necessary  to  state  in  what  parish  the  premises  are  situate.  1  Taunt. 
570.  See  1  B.  &  P.  225.  Hut  see  3  Camp.  235.  cont.  So  in  an  action 
on  the  case  for  negligence,  proof  that  the  defendant's  boat  ran  down  the 
plaintifl's,  in  the  half-way  fteach  in  the  Thames,  wi(I  support  an  allega- 
tion that  the  boat  was  run  down  in  the  Thames  near  the  half-way 
Reach;  for  the  place  is  not  material.  4  T.  R.  558.  But  in  general,  in 
actions  on  contracts,  if  the  name  of  a  place  form  a  material  part  ot  the 
description  of  the  contract,  it  must  be  proved  as  laid,  and  the  slightest 
variance  will  be  fatal.  As  where  in  covenant  the  premises  were  named 
in  the  declaration  the  "  Cellar-beer  F^ield,^'  and  in  the  (ease  the  "  After- 
beer  Field,^'  this  being  part  of  the  description  of  the  deed  declared  on^ 
the  variance  was  deemed  fatal.  0  Elast,  188.  So,  where  the  defend- 
ants tenancy  of  land  in  f*»  was  alleged  as  the  consideration  for  his  prom- 
ise to  manage  it  in  a  husbandlike  manner,  and  it  was  proved  that  the 
land  was  in  f^.  and  C,  this  was  holden  to  be  a  fatal  variance.  4  Taunt. 
700.  So,  in  an  action  for  seaman^s  wages,  the  voyage  being  described 
as  from  *'  London  to  Africa,  and  from  thence  to  the  West  Indies,'^  but 
in  the  articles,  called  a  Voyage  '*from  London  to  Afnca  and  from 
thence  to  the  West  Indies  or  America,  and  afterwards  to  London  or 
other  port  of  delivery,^  the  variance  was  deemed  fatal.  3  B.  &  P.  lid. 
But  where  an  action  upon  an  agreement  to  procure  the  plaintiff  a  booth 
at  a  horse-race  on  Bamet  Common,  the  declaration  stated  the  common 
to  be  in  Middlesex,  whereas  it  is  in  Hertford,  the  court  held  the  vari* 
ance  to  be  immaterial ;  for  the  county  was  no  part  of  the  description  of 
the  contract,  and  might  therefore  be  rejected  as  sorplusage.  4  T.  IL 
561  n. 

In  actions  in  inferior  courts,  it  is  necessary  that  every  part  of  that 
which  is  the  gist  and  substance  of  the  action  should  appear  to  be  within 
their  jurisdiction ;  therefore  as  well  the  consideration  of  the  promise, 
as  the  promise  itself,  must  be  laid  in  the  declaration  within  the  jurisdic- 
tion ;  1  Saund.  74.  (n.  1.}  1  Lev.  50.  69.  96.  T.  Raym.  75.  1  Lev. 
104,  106.  137.  15a  156.    2  Lev.  87.     1  Vent.  243.     I  Sid.  87.    1 
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Vcn\.  2.  2  L.  Kaym.  1310,  1311.  796.  1  Salk.  404.  2  Wils.  16.  1 
T.  R.  151.  (>f>.  Jac.  96.  Bac.  Abr.  Pleas,  E.  1  ;  otherwise  it  is  error, 
even  afier  verdict.  1  T.  R.  152.  But  as  to  such  matters  as  are  insert- 
ed merely  for  aggravation  of  damages,  and  which  might  be  omitted 
and  yei  the  action  remain,  it  is  not  necessary  to  lay  them  within  the 
jurisdiction.  2  Salk.  404.  Cro.  Car.  570.  1  Ro.  Abr.  546.  pi,  4.  W. 
Jon.  448.  1  Saund.  74.  (n.  1.)  The  courts  of  (he  counties  palatine, 
however,  as  also  the  court  of  Great  Sessions  in  Wales,  and  the  court 
of  Ely,  are  not  inferior  •courts  within  the  meaning  of  this  rule.  1 
Saund.  73.     1  Lev.  208. 

The  want  of  a  right  venue,  in  the  margin  of  the  declaration,  is  aided 
after  verdict,  so  as  the  cause  be  tried  by  a  jury  of  the  proper  county 
where  the  action  is  laid,  by  16  &  17  C.  2.  c.  8;  and  after  judgment  by 
confession  or  default,  it  seems,  by  4  Ann.  c.  16,  s.  2.  Lutw.  239.  Barnes. 
483.  But  as  to  special  venue,  namely,  the  county  or  place  formerly 
laid  in  the  bodv  of  the  declaration  to  each  material  fact,  we  have  seen 
(ante,  p.  104,)  that  it  is  now  altogether  abolished. 

It  must  be  certain  as  to  the  thing  demanded,  4*^«]  A  declaration 
should  have  certainty  also  of  the  thing  demanded :  and  therefore  in 
trespass  for  taking  the  plaintiff's  fish,  the  declaration  is  bad  if  it  do  not 
shew  the  number  and  kinds  offish  in  certain.  '  R.  5  Co.  35.  R.  I  Vent* 
272.  Dub.  1  Vent.  329.  [So,  trespass  quarearbores  sucddit  od  vdkn' 
tiam,  &c.  was  holden  insufficient,  for  not  stating  the  kind  of  trees.  1 
Vent.  53.  So,  trespass  for  taking  away  diversa  bona  et  catuUa,  is  bad. 
Fort.  377.  Sir.  637.  2  L.  Raym.  1410.]  So,  if  it  be  quare  diversoB 
pecias  maherunii  asportavit,  it  is  bad  for  uncertainty.  R.  2  Vent.  263* 
So,  quare  duas  acras  terrcefodit  et  asportavit,  not  shewing  the  quantity 
of  the  land  taken  away,  is  bad.  R.  after  verdict  2  Vent.  174.  So, 
quare  cistas  cepit  et  vestimenta  in  cista prcedicta,  without  saying  in  which 
of  them.  Al.  9.  So,  quare  clausum /regit,  et  diversa  onera  equina  ter* 
TO!  asportavit,  per  quod  viam  amisii.  R.  2  Vent.  73.  So,  qucnre  cepit 
quandam  parcellam  lance.  R.  2  Lev.  195,  So,  trover  for  two 
pair  of  pothooks,  &c.  and  hangers,  there  being  several  words  be- 
tween them,  is  bad,  for  the  uncertainty  of  the  word  "  hangers.''  T. 
Raym.  2.  So,  trover  for  a  beam,  scales  and  weights,  was  holden  bad 
as  to  the  weights,  the  number  and  weights  of  them  not  being  nnention- 
ed.  So  a  declaration  in  trover,  containing  these  words  **cum  aliis  uter^ 
silibus*^  was  holden  bad,  for  not  stating  the  number  and  kind  of  uten- 
sils. 3  Lev.  18,  and  see  post,  B.  4.  title  "  Trespass,*'  "Trover."  But 
when  several  things  form  a  whole,  for  which  there  is  a  known  technical 
name,  it  is  sufficient  to  state  the  whole  by  its  technical  name,  without 
enumerating  the  several  things  of  which  it  is  composed ;  as  in  trover 
pro  decern  paribtu^  velorum  et  tegulorumf  AngUce  curtains  and  vallance 
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it  is  sufficient,  without  shewing  the  number  of  yards  or  tie  sfufT  of 
which  they  are  made.  2  Saund.  74.]  In  an  actinn  on  ihe  rase  for  <ii.s 
turbing  him  in  his  pasture,  if  the  phiintiS'  say  quftdipse  cum  quihusdom 
aliis  tenenlihus per  copiam, &LC»  have  the  sole  pasture,  without  saying  with 
whom  in  particular,  it  is  bad.  R.  2  Lev.  178.  So  in  an  action  a^zaitis; 
the  hundred,  the  declarati  n  is  bad,  if  it  do  not  shew  the  goods  stolen. 
with  certainly.  Adm.  2  Saund.  SVJ,  So,  in  debt  for  an  amercemem 
the  declaration  ought  to  show  the  certain  sum  at  which  the  defendani 
was  amerced,  and  it  is  not  sufficient  tosav  at  what  sum  it  was  all'ered. 
R.  3  Lev.  206.  So  debi  pro  40  quarleriis  fruTnentu  without  saying  of 
what  species,  is  bad ;  Cro.  Et.  837;  or  pro  40  ulnis  panncB^  without 
saying  of  wool  or  of  what  other  material.  Id.  Com.  Dig.  Pleader,  ('. 
21.  In  actions  whore  damages  merely  are  recovered,  however,  that 
great  strictness  in  particularizing  the  things  demanded,  or  for  the  taking 
*&c.  of  which  damages  are  sought  to  be  recovered  which  was  formerly 
required,  is  not  at  present  insisted  upon.  Thus  a  declaration  in  tres 
pass  for  breaking  and  entering  a  house,  and  carrying  away  **  divers 
quantities  of  China  ware,  earthenware  and  Tinen,  was  hotden  good. 
Barnes,  276.  So  trover  for  70  ounces  of  cloves,  mace  and  nutmegs 
without  saying  how  many  ounces  of  each  was  holden  good.  1  L. 
Kayra.  588.  So,  trover  for  two  bundles  of  flax,  without  shewing  the 
quantity,  has  been  holden  to  be  certain  enough.  2  L.  Raym.  99L  So, 
trover  for  a  piece  of  tape,  without  stating  bow  many  yards,  has  been 
holden  sufficient.  2  Str.  738.  So  trover  for  a  parcel  of  diamonds,  2 
Str.  827,  or  a  parcel  of  pack-cloths,  wrappers  and  cords,  2  L.  Raym. 
1520.  2  Str.  809,  has  been  ruled  to  be  certain  enough.  So  in  assump- 
sit, the  common  irdebitalis  count  for  goods  sold  and  delivered,  without 
stating  what  goods,  is  sufficient.  In  actions  upon  written  instruments, 
however,  the  declaration  should  state  the  contract  with  as  much  parti- 
cularity as  it  appears  in  the  instrument.  And  in  other  cases  in  assump- 
sit, the  cause  of  action  should  be  stated  with  sufficient  particularity,  to 
affiird  the  jury  the  means  of  estimating  the  damages ;  and  therefore 
where,  in  assumpsit  for  not  delivering  40  bags  of  wool,  the  declaration 
stated  the  agreement  to  deliver  them  at  a  certain  price  per  pound, 
without  stating  what  price,  the  court  held  it  bad  upon  special  demurrer  ; 
for  without  a  price  stated,  no  measure  was  given  to  the  jury  for  estima 
ting  the  damage  the  plaintiff  sustained  by  the  non-delivery  of  the  wool. 
13  East,  102.  So  a  declaration  in  assumpsit,  stating  the  defendani  to 
be  indebted  to  the  plaintiff  in  500  quarters  of  wheat,  for  tolls,  without 
stating  any  value,  was  holdeu  had  upon  special  demurrer.  4  B.  &  A. 
268.  And  in  actions  where  damages  are  not  the  sole  object  of  the  ac- 
tion, as  in  detinue,  for  instaiice,  xbe  ancient  particularity  is  still  requi- 
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red.  And  in  replevin,  where  the  declaration  was  for  taking  ditrers 
goods  and  chattels  of  the  plaintiff,  it  was  holden  bad  for  uncertainty.  T 
Taunt.  642.  So,  in  actions  upon  statutes,  every  fact  and  circumstance 
necessary  to  shew  that  the  case  is  within  the  statute,  must  be  stated 
with  certainty.  See  6  T.  R.  771,  and  post.  The  usual  way  of  object- 
ing to  a  declaration  for  uncertainty  in  the  thing  demanded,  Slc,  as  above 
mentioned,  is  by  special  demurrer ;  but  it  seems  that  it  is  not  aided  by- 
verdict,  either  at  common  law,  R.  5  Co.  35  b.  R.  Cro.  Bl.  817,  or  by 
ftat.  16  &  17  C.  2,  c.  6  ;  R.  1  Vent.  172  ;  nor  aided  after  judgment  by- 
default  :  7  Taunt.  642  ;  and  that  advantage  may  be  taken  of  it,  either 
by  motion  in  arrest  of  judgment,  Id.  Fort.  377.  Str.  637.  2  L.  Raym. 
1410.  2  Lev.  195»  2  L.  Kaym.  001,  or  writ  of  error,  1  Lev.  303.  I 
Vent.  317.  2  Str.  827.  810,  or  by  demurrer,  general  or  special,  at  the 
defendant's  option. 

The  declaration  must  also  shew  plainly  and  certainly  all  circumstan- 
ces  material  to  the  maintenance  of  the  action  ;  for  if  there  be  two  intend- 
ment?* it  shall  be  taken  most  strongly  against « the  plaintiff.  PI.  Com. 
202  b.  As  in  debt  upon  a  contract  to  pay  20s.  upon  waste  done,  and 
the  plaintiff  avers  that  the  defendant  committed  waste,  this  is  not  suffi- 
cient, without  stating  how  the  waste  was  dune.  [So  stating  waste  to 
have  been  committed  by  taking  planks  and  a  manger  out  of  a  stable,  is 
insufficient,  without  stating  the  planks  and  manger  to  have  been  fixed 
to  the  freehold.  Dy.  108.]  In  rescous  of  a  ^distress  for  rent^  the 
plaintiff  ought  to  shew  on  what  days  the  rent  is  payable.  Kit.  227  a. 
In  an  action  on  the  case  by  a  parson  for  dilapidations,  who  entitles  him- 
self by  the  resignation  of  B.,  he  ought  to  shew  how  the  resignation  was 
made.  R.  Lutw^  U6.  In  an  action  upon  the  case  for  overloading  bit 
Jiorse,  he  ought  to  shew  how  or  with  what  weight  he  overloaded  him. 
R.  2  Leon.  104.  Com.  Pig.  Pleader,  C.  22.  So,  where  a  submission 
(o  an  award  stated  that  the  award  was  to  be  in  writing  under  the  hand 
pf  the  arbitrator ;  in  pleading  the  award,  it  must  be  alleged  to  be  under 
ihe  .h^nd  of  the  arbitrator,  as  well  as  in  writing.  6  Taunt.  646-  But 
whejre  a  ^pustom  was  alleged  that  such  a  one  should  have  his  freedom 
jupon  paying  a  reasonable  fine,  and  the  custom  proved  was  that  he 
nhould  pay  6s.  8d.«  it  was  holden  to  be  sufficient.  2  Str.  1070,  So  the 
statement  of  negative  matter  does  not  require  so  much  certainty:  as, 
jnan  action  on  the  case  for  taking  insufficient  pledges,  the  general  aver- 
inent  that  he  has  not  taken  sufficient  pledges^  is  sufficient,  being  in  the 
Aegative.     R.  Lutw.  159. 

IVhai  degree  of  certainly  requisile.'\  But  certainty  to  a  certain  in- 
tent in  general,  is  sufficient  in  a  count.  Co.  Lit.  303.  As  in  assumpsit 
(0  pay  8(>  much  if  plaintiff  marry  his  daughter  at  his  request,  if  the 
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plaiDtiff  say  that  he  did  marry  her,  without  saying  *'  at  the  defendant's 
request/' it  is  sufficient;  for  the  request  shall  be  intended.  R.  Cro. 
Car.  194,  105.  In  account  as  receiver  until  the  feast  of  St.  Michael, 
without  saying  whether  St.  Michael  in  Tumba^  or  St.  Michael  the 
Archangel,  yet  good ;  for  it  shall  be  intended  St.  Michael  the  Archan- 
gel, which  is  most  known.  In  debt  on  an  indenture,  which  contains  an 
4igreement  between  him  and  A.  to  marry  if  the  ecclesiastical  law  per- 
mit ;  if  he  count  of  a  request  to  marry  and  that  A.  refused,  it  is  suffi- 
cient, without  saying  that  he  requested  her  to  marry  at  a  canonical 
time.  In  an  action  on  a  statute  which  gives  to  all  subjects,  &c.  if  the 
plaintiflT  allege  that  he  is  modo  subdittis,  it  shall  be  intended  that  he  was 
MO  at  all  times.  R.  1  Lev.  121.  In  assumpsit  to  satisfy  for  goods,  if 
he  say  that  so  much  is  minus  satis,  to  satisfy  him,  it  is  sufficient ;  for  if 
the  plaintiff  do  not  demand  more,  he  must  be  content  with  so  much. 
R.  2  Cro.  552.  Com.  Dig.  Pleader,  C.  24.  In  debt  against  a  sheriff 
for  money  levied  on  9i  fieri  facias  issued  out  of  B.  R.  on  a  judgment  of 
C.  B.,  it  is  sufficient  to  say  that  the  record  was  duly  removed  into  B. 
R.,  without  saying  how,  whether  by  writ  of  error  or  otherwise.  R. 
Cro.  Gar.  539.  So  in  an  action  of  assumpsit  against  a  wharfinger,  to 
whom  goods  were  sent  to  be  shipped,  for  neglecting  to  take  out  a  suf- 
ferance, for  want  of  which  the  goods  were  seized  and  condemned,  it  is 
not  necessary  to  aver  or  prove  that  the  goods  were  condemned  by  a  sen- 
tence in  rem.  If  T.  R.  171.  So  where  an  act  is  legal  at  common  law, 
but  certain  formalities  are  afterwards  rendered  essential  to  its  legality 
by  statute  ;  In  pleading  the  act,  these  formalities  shall  be  intended,  and 
need  npt  be  stated  in  the  declaration.  But  where  an  act  depends  en- 
tirely upon  a  statute  for  its  legality,  in  pleading  the  act,  all  the  formali- 
tiesy  &c.  required  by  the  statute,  must  be  stated  in  the  declaration. 
Thus  in  pleading  a  lease  for  above  three  years,  or  an  assignment  of  a 
term,  or  an  agreement  to  pay  the  debt  of  another,  the  declaration  need 
not  *state  that  the  lease^  assignment  or  agreement  was  in  writing ;  but 
in  pleading  a  devise  of  real  estate,  it  is  otherwise ;  for  the  lease,  assign- 
ment and  agreement  might  have  been  by  parol  at  common  law,  although 
DOW  lequired  to  be  in  writing  by  the  statute  of  frauds;  but  the  statutes 
of  wills,  32  H.  8,  c.  1,  34  II.  8,  c.  5,  first  allowed  of  devises  of  real 
property  generally,  and  they  require  such  devisees  to  be  in  writing. 
1  Saund.  276  a.  (n.  2.)    And  i;ee  6  Bing.  529. 

And  words  shall  have  a  reasonable  intendment.  Therefore  in  assize, 
if  a  man  complain  that  the  king,  seised  of  such  a  park,  granted  ojfidum 
parci  sui,  without  ssiywg  prcedictif  yet  it  is  good  ;  for  it  shall  be  intend- 
ed the  park  before  mentioned.  8  Co.  57.  So,  if  the  plaintiff  allege  a 
Ulomise  to  A.  virttUe  cujus  be  entiered«  it  shall  be  intended  that  he  entered 
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immediately.  R.  Lutw.  108.  If  a  capias  utlagaium  or  other  judicial 
writ  be  pleaded  as  issued  such  a  day,  and  it  is  not  said  to  have  issued  in 
term  time,  yet  it  is  good ;  for  it  shall  be  intended  to  have  issued  in  term 
time,  if  nothing  appear  to  the  contrary.  R.  I^utw.  333.  If  it  be  plead, 
ed  that  A.  was  seised,  and  that  he  died  seised,  without  saying  who,  it 
shall  be  intende^  that  A.  died  seised.  '  R.  Lutw.  1172.  If  an  usurious 
agreement  be  iilleged  between  A.  and  B.,  and  that  A.  the  lender  jvro 
dando  diem  solulionit  to  A.  haberet  so  much,  it  shall  be  intended  that  it 
was  pro  d/indo  B.  diem  solutionis  A.  haberaU  ^.  I  Salk.  325.  If  the 
declaration  say  qiiod  defendens  prosecutus  Juit  et  adhuc  prosequHur  suit^ 
it  shall  be  intended  at  the  time  when  the  action  was  commenced.  R. 
3  Mod.  103.  4  Mod.  152.  [If  the  declaration  state  promissory  note 
to  be  made  the  2d  November,  to  pay  on  the  31st  December  next,  it  shall 
he  intended  next  after  the  date  of  the  note,  and  not  next  afier  the  action 
brought.  1  Str.  304.  If  a  declaration  state  quod  defendetu  quendam 
canem  admordendum  ones  consuelum  scienter  rettnUit^  it'is  tantamount  to 
saying  quod  retinuit  quendam  canem  sciens  canem  pradicf  ad  mordendum 
eves  coneuetum^  for  the  scienter  goes  to  all  the  preceding  matter.  Bac. 
Abr.  Pleas,  B.  5.  s.  4.  And  see  Carth.  90.  If  a  declaration  state  an 
agreement  to  sell  oats  at  so  much  per  bushel,  it  shall  be  intended  to  mean 
Ihe  Winchester  bushel ;  and  the  declaration  is  not  maintained  by  evi- 
xlence  of  an  agreement  to  sell  by  any  other  bushel.  4  T.  R.  314.]  If 
;a  declaration  in  waste  state  quad  A.  jeoffavit  B.,  to  the  use  of  C.  and  his 
iheirs,  it  is  sufficient,  without  saying  quod  Jeofavit  B.  and  his  heirs*  R. 
;Mo.  871.  So,  if  an  action  be  several  in  its  nature,  such  precise  certain- 
:ty  is  not  required :  as  in  an  action  on  st.  2  &  3  Ed.  6,  by  the  rector  of 
the  churches  of  D.  and  S.  (or  not  setting  out  tithes  on  400  acres  of  land 
in  D.  and  S.,  it  is  sufficient,  without  saying  how  much  land  in  D.  and 
bow  much  in  S.  this  action  being  in  the  nature  of  trespass.  R.  2  Lev. 
1.    Com.  Dig.  Pleader,  C.  25. 

And  general  words  arc  sufficient,  when  the  certainty  lies  within  the 
defendant's  notice.  [See  14  £ast,  291.]  So  if  the  words  ascertain  the 
lands  in  demand,  it  is  sufficient  to  plead  a  conveyance  of  them  inter  alia, 
Lutw.  ]007«    Com.  Dig.  Pleader,  C.  26. 

So,  general  words  are  sufficient,  where  they  are  ascertained  by  other 
circumstances:  TUus,  ireApnss  quare  cistamfregit,  etdiversu  vestimenta 
in  cista  pr<Edict  existen*  ceptt,  is  good,  without  saying  what  vestments  ; 
R.  Al.  9 ,  quare  domum  fregit  et  separuks  claves  *pro  operiend^  ostia 
domus prcedict  cepit;  IL  2  Salk.  d43;  quare  clausum  fregit  et  spinas 
suas  ad  vaknt*  so  much  succidit.  R.  2  Cro.  435.  [See  Bac.  Abr.  Tro- 
ver,  P.  1.]  So  debt  for  20  par'  caligar\  without  saying  of  wool,  silk, 
Alc  or  for  $0  many  />ar'  i^alfieorum^  or  for  so  many  loaves  pan/^r  with- 
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out  saying  of  what  grain,  is  sufficient ;  for  when  a  thing  is  converted  to 
another  species,  a  declaration  by  the  name  of  the  species  is  good.  Cro* 
£1.837.  If  a  man  prescribe  to  inclose  lands  lying  together  in  a  com- 
mon field,  and  he  say  that  he  inclosed,  this  imports  that  they  lay  togeth- 
er.  R.  2  Mod.  104.  Com.  Dig.  Pleader,  C.  27.  Where  in  an  action 
for  a  hawk,  the  plaintiff  said  that  he  was  possessed  of  it  ut  de  bonis  pro- 
priiSf  this  was  holdcn  to  imply  that  the  hawk  was  reclaimed.  Dy.  306 
b.  If  one  claim  as  heir,  this  implies  that  the  ancestor  is  dead,  and  the 
death  need  not  be  shewn.  33  H.  6,  54.  So  in  quare  impedit^  if  the 
plaintiff  allege  that  the  church  was  void  by  the  death  of  A.,  this  implies 
that  A.  was  inducted,  and  that  fact  need  not  be  stated.  Dy.  300  b. 
So  where  the  writ  was  quare  impedit  ipsum  pmentare  ad  tnedietatem  ec* 
clesicB,  this  was  hol.Ien  to  imply  that  there  were  two  patrons  and  two 
incumbents.  See  10  Co.  136  a.  Also  where  the  parties  claimed  to 
present  by  turns  to  an  advowson  appendant,  it  was  holden  that  they  need 
Dot  shew  that  the  advowson  was  so  presentable  by  prescription,  for  its 
appendancy  to  the  manor  implied  a  prescription  ex  necessiUUe.  Dy. 
209.  So,  the  words  "  indenture,'*  "  deed,^  or  "  writing  obligatory,**  im- 
port a  sealing,  and  a  declaration  using  any  of  these  words  will  be  good, 
without  stating  that  the  party  sealed  the  instrument.  4  Leon.  175.. 
Cro.  El.  737.  Cro.  Jac.  420.  2  Vent.  107.  6  Mod.  306.  1  Str.  512. 
2  Id.  B15.    2  L.  Raym.  1538.    2  Ro.  Kep.  223.    Per  Houghton,  J. 

So,  precise  certainty  is  not  necessary  for  a  thing  collateral  to  the  ac- 
tion ;  as  in  an  actioh  on  the  case,  for  putting  into  his  close  carrion 
which  died  of  the  murrain,  per  quod  diversa  averia  died,  it  is  sufficientr 
without  sayii^  what  or  how  many  beasts ;  for  the  action  is  not  for  the 
beasts  or  the  value  of  them.  R.  Al.  22.  [1  Reb.  825.]  If  the  plain- 
tiff allege  quod  qucedam  para  domusfuU  in  decasUf  and  in  consideration 
the  plaintiff  would  repair,  the  defendant  aiaumpiU  ^.,  be  need  not  say 
what  part  of  the  bouse  was  decayed.  R.  2  Leon.  53.  Com.  Dig* 
Pleader,  C.  30. 

So,  exact  certainty  is  not  necessary  when  a  thing  is  alleged  only 
as  inducement.  [Doct.  PI.  283.  Co.  Lit.  303  a.]  As,  if  a  man 
claim  a  thing  appurtenant  to  an  office,  and  not  the  office  itself,  it  is  suf- 
ficient to  say  that  it  is  antiqum  officium^  without  prescribing  for  it.  R.. 
10  Co.  59  b.  So,  if  he  claim  a  thing  by  custom  in  such  a  vill,  it  is  suffi- 
cient to  say  qtu>d  est  antiqua  viUa.  10  Co.  5^  b.  If  an  assumpsit  be 
brought  on  a  promise  to  give  so  much  with  his  daughter  as  he  agreed  to 
give  with  A.,  it  is  sufficient  to  say  he  agreed  to  give  so  much  with  A.». 
without  shewing  how  or  with  whom  he  agreed.  Dub.  Yelv.  17.  So,  in  an> 
action  on  the  case  against  a  bailiff  for  not  taking  sufficient  pledges,  it  is 
sufficient  tosay  that  be  gave  him  the  usual  fees,  without  saying  how  much ;: 
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for  the  demand  is  not  for  fees.    Latch.  159.     In  an  action  on  the  €Bi§Bt 
for  diverting  a  watercourse,  if  he  allege  seisin  for  life,  it  is  sufficienlf 
without  saying  for  his  life  or  the  life  of  another.    R.  Cro.  £1.  112- ; 
*113.     In   an  action  for  slandering  his  title,  if  he  say  that  he  was 
seised  &c.,  it  is  sufficient,  without  saying  of  what  estate.    In  an  action 
on  the  case,  if  he  recite  a  recovery  in  an  inferior  court,  it  is  sufficieDt, 
without  shewing  by  what  authority.     R.  Cro.  El.  218.     In  an  action  for 
disturbance  of  common,  it  is  good,  though  the  precise  common  be  not 
alleged  ;  R.  2  Cro.  630 ;  or  for  throwing  down  his  hurdles,  it  is  sufficient 
to  prescribe  for  erecting  in  aperta  plated  emd  taking  diversas  denar^ 
summasy  without  describing  the  place  or  ascertaining  the  money  more 
exactly.    R.   1   Leon.   108.     In  an  action  on  the  case  by  a  lessee  for 
disturbing  him  in  his  toll,  it  is  not  necessary  to  say  what  title  the  les- 
sor had  when  he  demised.     K.  Owen,  109.     In  a  formedon  in  reverter 
or  remainder^  it  is  unnecessary  to  shew  the  death  of  the  particufar  ten- 
ant.    R.  PI.  Com.  32  b.    Com.  Dig.  Pleader,  C.  31.    In  debt  upon  a 
lease  for  years  for  rent,  it  is  not  necessary  to  allege  the  number  of 
years  in  certain ;  for  the  lease  is  but  inducement  to  the  action.    36  H. 
6,  25.    So,  in  covenant  it  is  sufficient  to  say  that  by  indenture  he  de- 
mised, without  shewing  by  what  title  he  was  seised ;  or  that  being 
possessed  for  years   he  demised,  without  saying  by  what  title  or  for 
what  terms  possessed.      R.  Carth.  30.      So,  in  an  action  upon  the 
case  for  a  nuisance,  if  the  plaintiff  allege  that  he  was  possessed  for  a 
term  of  years,  it  is  sufficient  without  shewing  the  commencement  of 
the  term ;  for  the  title  is  only  inducement  to  the  action^    So,  if  he  say 
that  he  was  possessed,  it  is  sufficient  without  saying  for  years.    Lutw* 
120.    [See  ante,  p.  92.]    So,  in  all  cases  where  a  title  is  only  convey- 
ance or  inducement  to  the  action^  it  need  not  be  alleged  precisely* 
Com.  Dig.  Pleader,  C.  48. 

It  must  be  positive,']  The  cause  of  action  must  be  stated  positive- 
ly ;  that  is,  the  declaration  must  directly  affirm  that  the  defendant  did 
so  and  so,  or  promised  so  and  so,  or  did  not  pay  &c.  as  the  cause  of 
action  may  be.  Therefore  where  a  declaration  in  trespass  stated  quod 
cum  the  defendant  did  the  thing  complained  of,  it  was  holden  bad;  2 
Bulst.  215.  2  Lev.  206.  2  Show.  27.  295.  2  Salk.  636.  2  L.  Raym. 
1413.  2  Str.  1151.  1162.  and  see  Id.  681.  So,  where  the  declaration 
was  quare  the  defendant  did  the  thing  complained  of,  it  was  holden  bad ; 
2  Salk.  636 :  because  neither  of  these  declarations  amounted  to  an  affir- 
mative charge,  but  the  first  stated  the  cause  of  action  by  way  of  reci- 
tal, and  the  second  by  way  of  interrogation.  A  defect  in  this  res- 
pect is  a  defect  in  substance,  and  not  cured  by  verdict  ^  fiac.  Abr* 
Pleas,  B.  5,  s.  4 ;  and  consequently  may  be  taken  advantage  of  upon 
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^'marrert  by  motion  in  arrest  of  judgment,  or  writ  of  errors  but  in  the 
Court  of  Common .  Pleat  it  was  formerly  holden  to  be  cured  by  the  re* 
eiul  of  the  writ  in  the  declaration.  Barnes^.  249*  1  Wils/99.  Barnes^ 
452.  Andr.  21.  1  Barnard,  42a  IW.  2  Wils.  203.  If  the  ptaintiff 
however  declare  quod  cum  the  defendant  cotieessit  se  Uneri  or  quad  cum 
mutuaius  fuisset  et  non  sohiti  or  quod  cmn  dendsit^  and  the  defendant  ^ 
«;ect/,  in  these  cases  there  is  a  positive  ciharge  upon  the  defendant,-  the 
second  branch  of  the  period  being  positively  afBrmed,  and  the  first, 
although  introduced  with  a  quod  cum^  yet  taken  together  with  the 
second,  and  as  forraii^  pari  of  the  same  sentence,  being  considered 
^sufficiently  positive.  Bac  Abr.  Pleas,  B«  5,  s^  4.  So,  where  the  first 
count  in  a  declaration  in  trespass  began  '*  quod  cum!*  and  the  second 
*^pro  60  quod"*  merely,  and  the  jury  found  for  the  plaintiflT  on. the  second 
and  for  the  defendant  on  the  first  eount  ^  the  court  held  thai  the  defect 
in  the  first  count  could  not  aiect  the  second,  and  that  it  was  cured  by 
the  finding  of  the  jury.  1  Str.  681.  So,  in  an  action  of  debt  upon  a 
statute  for  a  penalty,  the  ofience  being  alleged  with  a  quod  cum,  and 
the  declaration  objected  to  on  this  account,  yet  the  court  held  it  good, 
because  the  non-payment  of  the  penalty  is  the  cause  of  action,  and  the 
offence  meiely  inducements     1  Show.  887«    Garths  216. 

So,  it  has  been  holden,  ill,  after  verdict^  to  say  that  by  a  certain 
indenture  iesUUum  exislit  that  he  dediised,  because  there  is  no  positive 
affirmation  that  there  was  a  demise ;  Bae.  Abr.  Pleas,  B.  5.  s.  4,  Lut  w. 
535.  875.  Dy.  118  b.  and  see  1  Lev.  I2i  75.  1  Saund.  275.  Yelvi 
18 ;  but  this  it  should  seem  must  be  understood  of  cases  where  the 
deed  is  not  merely  inducement  to  the  action ;  see  1  Saond«  274^  (n.  1.); 
and  in  covenant  if  the  plaintiflT  declare  quod  per  quondam  iudenturam  teS" 
tatum  osAitU  that  the  defendant  did  covenant,  this  with  a  profert  is 
sufficient,  because  when  he  says  that  the  indenture  attests  that  he  did 
covenaotf  this  is  a  certain  allegation  there  was  stich  an  indenture,  and 
the  indenture  abne  is  traversable  on  the  issue  of  noil  a«<  factum.  Bac. 
Abr.  Pleas,  B^  5,  s.  4.  And  in  general  indeed  Uitaium  exiHit  seems 
sufficiently  certain  in  a  declaration,  for  the  deed  is  seldom  more  than 
inducement  to  the  action ;  but  in  pleas,  avowries,  and  replications,  &c« 
being  the  substance  of  the  answer  &c^  it  would  clearly  be  bad.  1 
Saund.  274.  (n.  L) 

It  must  not  be  repugnant  or  ineensibk.']  So,  if  the  declaration  be  re* 
ptignant  or  insensible,  it  will  be  bad :  as,  in  trespass  for  taking  away 
timber ^'acen'  erga  confictionem  domus  nuper  cadijuaH  for  it  cannot  be 
for  the  building  of  a  house  which  is  already  built«  R.  1  Salk.  213, 
458.  So,  in  covenant,  and  a  breach  assigned  quod  durante  tempore  quo 
eeroaioit^  be  departed  from  his  service.    R.   1  Salk.  213.     So,  if  the 
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declaration  have  a  blank  for  the  day  or  plaee  or  other  materisl 
thing,  whereby  it  is  insenaiblet  it  is  bad.  ft.  2  Cro.  498.  Com*  Dig. 
Pleader,  C.  38.  So,  where  the  Bank  of  Eiq^land  agreed  to  diacoont 
bills  to  the  amount  of  lOO.OOOi;  for  A.,  upon  the  security  of  B. ; 
and  B.  gave  this  security  upon  U.^s  agreeing  to  inderoorfy  htm;  the 
'  bills  were  discounted,  mnd  B.  was  afterwards  obliged  to  pay  the 
Bank  the  amount  of  them  i  In  an  action  by  B.  against  C.  upon  his 
indemnity,  the  deolaratrdn  stated  the  bills  to  have  been  drawn  and  the 
money  advanced  on  the  88th  of  August  1810,  at  Westminster  ^  and 
that  before  they  became  due  A.  became  unable  to  pay  tot. ;  by  reason 
of  which  plaintiff  became  damnified,  and  was  obliged  to  pay,  and  did 
then  and  there  necessarily  pay  the  bank  lOOiWM. :  the  court  held  the 
declaration  bad  upon  special  demurrer;  for  the  word ''then'*  referring 
to  the  28th  August,  it  appeared  as  if  B.  had  been  obliged  to  repay  the 
Baak  the  lOO.OOOil  on  tfie  very  day  the  bills  were  drawn  and  the  mon- 
ey advanced,  which  was  repugnant  and  senseless*  14  East,  291.  Sa, 
formerly,  if  a  declaration  stated  a  judicisll  writ  to  have  issued  on  a  day 
.which  happened  *to  be  out  of  term,  it  waa'holden  repugnant  and  bad 
on  a  special  demurrer.  3  T.  R.  184.  n.  183.  I  Saund  300  b.  (n.  7.) 
So,  if  a  man  plead  p9rjdeium  stiam  datum prdno  die  Januarii  ei  deUbera* 
turn  quarto  die  Januarii^  it  is  repugnant,  and  bad ;  for  it  could  not  have 
been  factum  strum  on  the  Ist  of  January,  unless  it  were  then  delivered. 
Dy.  221.  So,  where  plaintiff  declared  for  ihe  battery  of  his  servant 
on  the  20th  January,  per  quad  eervitium  aarieit  for  a  long  time  to  wit, 
from  the  20th  of  March  aforesaid  to  the  Ist  day  of  March  then  next 
fdllowing :  the  Court  held  the  declaration  bad  for  repugnaooy,-^  even 
after  judgment  by  default  and  a  writ  of  inquiry  executed.  Cro.  Jac 
618.  But  wibere  in  debt  on  simple  contract,  the  sum  demanded  in  the 
eommeneement  of  the  declaration  exceeded  the  aggregate  of  the  sums 
in  the  diflSnrent  counts,  the  Court  held  the  repugnancy  to  be  immaterial ; 
fertile  xleiiiand  in  the  commencement  of  the  declaration  might  be  re- 
jected as  surplusage.  1  H.  Bl.  249.  €nd  see  Latch.  175.  Noy,  44^ 
Yelv.  6.  1  Saund.  282.  So,  in  assumpsit  for  money  had  and  receiv- 
ed'by  the  defendant  for  the  plaintiff,  adueum  of  the  defendant,  the  court 
after  verdict  held  that  the  words  **ad  usum  of  the  defendant,^  being 
repugnant  and  insensible  might  be  rejected  as  surplusage.  1  Saik.  24» 
1  L.  Raym.  609.  Comyas  Kep.  115.  12  Mod*  510.  1  Sid.  306.  2 
Keb.  615.  So,  in  general,  if  the  repugnancy  be  in  an  immaterial  part,  it 
may  be  vejecied  as  surplusage,  especially  after  verdict.  Bac.  A^r. 
Pleas,  1.  4,  iee  ante  p.  08.  But  an  allegation  h»  pleading,  which  iseoa* 
sible  aed  eonsistent  in  the  place  where  it  oocets,  and  not  repugnant  te 
emietedewt  matter,  eumot  be  rejected  as  rtr^sagcr  though  hid  under 

[•113] 


STATEMENT  NOT  TO  BE  REPUGNANT,  6ic  lU 

a  ttithRrt^  however  inconsisteol  it  wM>y  be  with  an  allegaUon  aubse- 
^ueot ;  5  East,  244;  unless  iadeed  it  were  unneoessarjr  to  state  or 
prove  iu  in  order  to  maiDtaia  the  aciioo.    2  B.  &  C.  2. 

It  mtut  not  be  9cat^idou$J]  The  role  as  to  roferriag  pleadings  to  the 
master.  For  scandal  and  itnpertioance,  is  the  same  in  the  eourtsofkiw  as 
in  courts  of  equity.  Where  the  declaration  in  an  action  1^  a  surgeon 
contained  counts  for  curing  the  defendant  of  the  fovl  dm^se,  the  Court 
referred  it  to  the  master,  and  ordered  the  ofieosive  words  to  be  struck 
out,  and  exemplary  costa  g*ven«    8  Wila.  20«  see  91  Arch*  Pn  C.  B.  19ftb 

It  muit  be  true.]  First,  a:»  to  the  Itsur  at  which  material  fiiots  are 
stated  in  the  declaration  to  have  pappe^ed :  in  actions  upon  bills  of 
cxchai^,  promissory  ootea,  and  other  written  instrtwentv,  the  true 
day  upon  which  they  purpor^t  to  bear  dale,  Slo.  must  he  stated ;  for  it 
is  a  material  part  of  the  instrument,  and  the  slightest  variance  l)etween 
the  date  die,  of  the  contract  Uid,  and  of  that  proved  at  the  trial,  will  be 
a  sufficient  ground  for  nonsuit.  Aate,  p.  103.  See  2  Camp.  807.  n.  4 
Camp.  200.  And  the  8an)e,  as  to  the  date  of  records,  or  other  time  to 
which  they  relate.  Ante,  p.  108.  So,  where  the  precise  date  of  any  fact 
ia  necessary  to  ascertain  and  determine  with  precision  the  qauae  of 
actiooi  the  trtie  date  must  he  laid,  otherwise  the  .plaintiff  must  be  non* 
suit,  ante,  p.  108,  and  see  &  Viog.  28^  whether  the  date  be  laid  alter  a 
scilicet  or  not.  Ante,  p.  103.  But  ioall  othercases,  any  date  within  the 
time  of  limitation,  *will  be  stifficieot,  if  pleaded  after  a  scUieeL  provi* 
ded  it  be  not  repugnani  or  ineonsistent  with  the  date  of  other  facts 
stated  in  the  declaration.    Ante,  p;  102. 

Secondly,  as  to  the  place  at  which  material  facts  are  to  be  proved 

to  have  happened;  we  have  8eeft(anie,  p.  I04«)  that  in  local  actions 

the  county  where  the   lands  lie  afMst  be  stated  io  the  margin  of  the 

declaration ;  and  in  proof  they  must  appear  to  be  within  the  county. 

In  trespass  quare  clausum  f regit,  the  abuttals  must  be  act  forth,  and 

must  be  proved  as  laid ;  Id. ;  and  tfae  same  in  all  other  eases  where 

the  place  stated  in  the  declaratioo  is  naatter  of  local  description,  and 

aucJi  local  description  is  eequnite.    Ante,  p.   1Q4,  105.    In  actions 

against  hundredors,  the  cause  of  action  must  be  laid  to  have  arisen  with* 

in  the  hundred,  and  be  proved  us  laid  ;  and  in  actions  upon  statutes, 

where  a  part  of  the   penalty  goes  to  the  poor  of  the  parishf  the  cause 

of  action  must  be  alleged  to  have  arisen  wiUdn  the  parish,  and  be 

proved  as  laid.    In  all  other  cases,  in  actbns,  local  or  transitory,  the 

pariah  or  place  need  not  be  stated,  nor,  if  stated,  proved,  unless  the 

place  form  a  material  part  of  the  description  of  the  contract  or  other 

eause  of  action  declared  upon.    See  4  Biog.  700»    But  in  all  easel 

where  the  place  &c.  is  material,  if  not  proved  as  laid,  the  plaintiff 

must  be  nonsuit. 
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Lastly,  as  to'  the  cause  of  action :  contracis  must  be  set  forth  tnil}r  $ 
the  slightest  variance  in  substance  between  the  contract  laid  and  that 
proved,  will  be  fatal.  1  T.  R.  240.  2  Stark.  60.  Thus,  where  a  bill 
drawn  by  John  Crooch,  was  declared  upon  as  drawn  by  John  Couch, 
the  plaintiff  was  nonsuit.  3  B.  &  P.  550.  and  see  6  Bing.  110.  So  in 
an  action  for  usury  in  discounting  two  bills,  one  of  which  was  descri- 
bed as  drawn  by  B.  on  a  certain  person,  to  wit,  John  K. ;  and  the  bill 
when  produced  appeared  to  be  drawn  upon  Abraham  K. ;  the  variance 
was  holden  fatal.  4  Taunt.  810.  So,  in  covenant  on  a  lease,  a  mis* 
take  in  the  name  of  a  person,  stated  in  the  demise  as  late  tenant  of  the 
premises,  was  holden  a  fatal  variance.  1  Camp.  195.  see  1  Brod.  & 
Bing.  443.  So,  in  an  action  for  use  and  occupation  by  a  dean  and 
chapter,  where  the  name  of  the  present  dean  was  mentioned  in  the  be- 
ginning of  the  declaration,  and  the  occupation  was  stated  to  be  by  per- 
mission of  the  said  dean  and  chapter,  but  the  occupation  proved  was 
by  the  permission  and  in  tlie  time  of  the  former  dean,  it  was  holden  a 
fatal  variance.  1  Camp.  466.  See  1  Bing.  855.  But  where  in  debt 
on  a  mortgage -deed,  the  plaintiff  declared  that  the  defendant  bound 
himself.  Aw  heirs^  executors,  &c.  and  tlie  word  heir$^  was  not  in  the 
deed  produced,  the  Court  held  this  not  to  he  a  fatal  variance ;  for  the 
action  being  against  the  party  himself,  the  word  heirs  might  be  rejected 
as  surplusage.  4  M.  &  S.  474  n.,  and  see  1  B.  &  A.  57.  4  Bing.  203. 
So,  where  in  a  declaration  against  several  as  drawers  of  a  bill  of  ex- 
change it  was  stated  that  they  made  iheir  certain  bill  of  exchange 
in  writing,  their  own  proper  hands  being  thereunto  subscribed," 
and  tbe  bill  produced  was  signed  **  Mars  &  Co."  (which  was  the 
defendants'  firm).  Lord  Ellenborough  refused  to  nonsuit  the  plaintiff. 
2  Camp.  305.  So,  where  the  declaration  stated  the  bill  to  be  for  value 
delivered,  and  the  bill  produced  was  for  value  received,  the  variance 
was  holden  to  be  immaterial.     Id.  306. 

*A  variance  in  setting  out  one  of  several  covenants  in  a  lease,  viz. 
tbe ''Cellar  beer  Field,"  instead  of  the  Aller-beer  field,"  was  holden 
to  be  fiital ;  0  East,  18S ;  because  the  name  of  the  field  formed  a  ma- 
terial part  of  the  description  of  the  contract.  So,  where  the  plaintiff 
declared  in  covenant,  that  the  defendant  devised  to  him  a  wharf  and 
store- houses,  and  ia  the  deed  it  wa«  ^  store- house ;"  this  was  holden  a 
fatal  variance,  even  although  the  breach  assigned  had  no  reference  to 
the  storehouse.  4  M.  &  S.  470,  see  6  Taunt.  394.  3  M.  &  S.  160. 
So,  where  the  declaration  described  the  lands  to  be  in  the  parish  of  B. 
and  M .,  and  in  the  deed  it  was  **  the  parishes"  of  B.  and  M.,  it  was 
golden  a  fatal  variance.    6  Taunt.  394,  and  see  2  Camp.  274,  S.  P.    4 
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Tsant.  671.  So,  where  the  declaration  stated  that  by  a  certaiD  inden- 
tare  it  was  witnessed  that  in  consideration  of  certain  furnaces  to  be 
erected  by  the  plaintiff,  A.  B.  did  demise  &c. ;  and  the  deed  produced 
in  evidence  was,  in  consideration  of  the  erection  of  the  furnaces  and 
also  for  building  certain  houses  and  payment  of  rent,  A.  B.  did  demise 
&c. :  it  was  holdena  fatal  variance.  2  Barn.  &  Aid.  765,  and  see  4 
Camp.  20.  3  Camp.  247.  1  Stark.  69.  2  Id.  00.  1  B.  &  A.  0.  2 
B.  &  B.  395.  359.  3  Bing.  472.  2  B.  &  Ad.  232.  So,  whore  the  de- 
clanition  in  an  action  for  seamen's  wages  described  the  voyage  as  *'  from 
the  port  of  London  to  the  coast  of  Africa,  and  from  thence  to  the  West 
Indies,''  and  upon  the  ship's  articles  being  given  in  evidence  it  appeared 
ihat  the  voyage  was  **  from  the  port  of  London  to  the  coast  of  Africa, 
from  thence  to  the  West  Indies  or  America,  and  afterwards  to  London 
or  to  her  delivering  port  in  Europe,"  the  variance  was  fatal.  2  B.  & 
P.  116.  So,  in  an  action  against  a  carrier,  where  the  declaration  sta- 
ted the  contract  to  carry  from  B.  to  C,  and  the  contract  proved  was  to 
carry  from  A.  to  C,  it  was  holden  a  fatal  variance.  2  Stark.  385,  but 
see  4  Bing.  706. 

Under  a  count  for  money  had  and  received  by  three  defendants,  it 
was  holden  that  the  plaintiff  could  not  give  in  evidence  money  had  and 
received  by  them  and  by  a  fourth  partner  who  had  since  died.  6  T. 
R.  363.  But  in  a  recent  ease,  which  was  an  action  agoinst  three  de- 
fendants  as  acceptors  of  a  bill  of  exchange,  and  the  bill,  when  produ- 
ced, appeared  to  ho  accepted  by  four,  the  court  held  that  no  advantage 
coold  be  had  of  this  as  variance,  but  the  defendants  should  have  pleaded 
the  non-joinder  in  abatement  1  Barn.  &  Aid.  224.  So,  an  averment 
that  stock  was  to  be  transferred  on  request,  was  holden  not  to  be  proved 
by  evidence  that  It  was  to  be  transferred  on  a  certain  day.  5  East, 
111,  see  2  Barn.  &  Aid.  335.  So,  where  the  plaintiff  covenanted  to 
build  two  houses  for  500il  by  a  certain  day,  and  averred  in  an  action  of 
covenant  for  the  money  that  the  houses  were  built  in  the  time  ;  evidence 
that  the  time  had  been  enlarged  by  parol  agreement,  and  the  houses 
built  within  the  enlarged  time,  was  holden  not  to  support  the  declaration. 
3  T.  R.  590.  So,  if  a  contract  be  in  the  alternative,  if  not  declared 
upon  as  such,  the  variance  wili  be  fatal ;  therefore  where  one  of  two 
counts  in  a  declaration  stated  the  contract  to  be  to  deliver  40  sacks  of 
wheat  on  a  certain  market  day,  and  the  remainder  of  100  sacks  at  the 
next  market-day ;  and  the  second  count  stated  it  to  be,  to  deliver  50 
BBxks  on  the .  first  marbel-day,  &c. ;  and  the  evidence  was  of  a  *con* 
tract  to  deliver  40  or  50  sacks  on  the  first  market*day :  the  court  held 
the  variance  to  be  fatal.  2  East,  2,  and  see  Id.  4,  n.  So  it  was  holden 
that  ai^TLupt  agreenoent  lor  the  forbeacanca  of  money  till  one  or  other 
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of  two  dayst  at  the  option  of  the  borrower,  should  be  pleaded*  aeoord- 
ing  to  the  fact,  in  the  alternative ;  and  that  if  stated  aa  an  absolute  fbr- 
bearaoce  till  one  of  those  days,  the  evidence  wodd  not  support  it.    S 
T.  K.  591.    So,  when  the  contract  declared  upon  was  that  the  defendp 
ant  should  deliver  to  the  plaintiff  all  his  tallow  at  4s.  per  stone,  and  the 
contract  proved  was,  that  he  should  deliver  it  at  4s;  per  stone,  **  and  ao 
much  more  as  the  plaintiff  paid  to  any  other  person  t**  the  court  held 
this  to  be  a  fatal  variance.    1  T.  R.  447.    3  Bing.  473.    I»  B.  &  Ad. 
382.    But  where  a  som  thus  stated  is  not  descriptive  of  the  contnuit, 
but  merely  of  the  entire  sum  which  the  plaintiff  seeks  to  recover  as  his 
debt  or  damages*  it  need  not  be  proved  as  laid :  thua  in  debt  on  simple 
contract,  the  plaintiff  may  recover  a  less  sum  than  he  demands  in  his 
declaration.     1  H.  Bl.  340.    So  in  indebikttui  oMmng^ni,  the  amount  o 
the  debt  need  not  be  proved  as  laid.     Where  a  certain  sum  of  money, 
however,  is  stated  as  the  consideration  of  a  promise,  and  not  laid  after 
a  mdeHceij  it  must  be  proved  as  laid.    Therefore,  where  the  declaration 
slated  the  consideratiou  to  be  the  purchase  of  sheep  for  Ml  lis.  6dL, 
and  the  price  proved  was  54/.  12s.  6dl,  the  plaintiff  was  nonsuit  for  the 
variance.    3  T.  U.  67,  cit.  and  see  8  Bing.  472.    3  B.  A:  Ad.  333.    So 
where  the  consideration  staled  was  the  forbearance  of  payment  of  31/. 
Os.  Od.,  and  the  sum  proved  was  ML  IBs.  Od.,  it  was  hulden  a  fatal  va- 
riaiice.    3  M.  dL  S.  173.     But  where,  in  a  declaration  on  stat.  1 1  6.  3, 
c.  19,  s.  3,  for  double  value  of  goods  removed  to  prevent  a  distress,  it 
was  averred  that  57iL  was  due  for  rent  before  the  removal  of  the  gooda, 
the  court  held  that  this  averment  need  not  be  proved  as  faiid ;  because 
it  was  immaterial  what  rent  was  due,  the  action  being,  not  for  double 
the  amount  of  the  rent,  but  for  double  value  of  the  goods  rsmoved.    3 
T.  R  643.    ki  debt  or  covenant  for  mm,  however,  if  the  rate  of  rent 
per  annum  be  misstated ;  see  4  Taunt.  330 ;  or  in  debt  or  assumpsit  on 
a  bill  of  exchange  or  promissory  note,  if  the  amount  of  the  bill  or  note 
be  misstated,  the  pbiintiff  must  be  nonsuit ;  because  the  aom  in  these 
eases  is  a  part  of  the  descriptioa  of  the  comract  itself.     But  if  it  be 
stated  in  substance,  it  will  be  suiBcieoi:  aa  where  in  an  action  for  usury, 
the  declaration  stated  a  specific  snmf  to  have  been  lent,  but  the  evidence 
was  of  a  loan,  part  in  money,  and  part  in  gold  of  a  known  definite 
value  which  the  party  borrowing  had  agreed  to  take  as  caah :  the  com! 
held  that  the  evidence  supported  the  declaration.     1  H.  Bl.  288.    f 
Taunt.  288.    1  Marsh.  33.    in  an  action  by  the  consignor  of  goods 
against  a  carrier  for  non  delivery  of  them,  the  dedansrion  stated,  that 
in  consideration  of  the  Mrs  to  be  paid  by  the  plaintiff,  the  defcmtant 
Qnderto«ik  to  deliver  dtc,  and  the  evidence  was  that  ttie  hire  was  Da 
bmm  been  paidby  tlia  consignee,  ii  was  holden not  to  be  a  rariaooSr tiM 
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eonifrnor  being  liable  by  law*  1  T.  R.  659.  In  an  action  on  a  policy 
of  insurance,  the  declaration  stated  tliat  after  the  making  of  the  policy 
the  ship  sailed,  and  the  etridence  was  that  the  ship  sailed  before ;  yet 
the  court  held  that  ihe  variance  was  immaterial.  6  T.  R.  496.  So,  if 
the  quantity  of  any  thing  sold,  or  the  price  at  which  it  is  sold,  be  stated 
after  a  tndelieett  a  variance  ^between  the  stateanent  and  proof  in  these 
rsspeots  will  not  be  material.    8  Taont.  107,  see  13  East,  410. 

So,  the  greatest  cafe  must  be  taken  in  the  description  of  a  tecord  ; 
for  the  slightest  yariance,  in  anfastance,  between  the  recoird.set  out  and 
that  produced  in  evidence,  will  be  fatal.  Thus«  if  a  declaration  state  a 
judgment  to  be  against  one  defendant  only,  when  it  is  against  more  than 
one,  or  recovered  of  a  tevm  diOerent  from  that  which  appears  upon  the 
record,  the  variance  is  distal.  1  H.  Bl.  49.  8o,  an  allegaiioo  that  the 
plaintiffs  **  by  Ihe  judgment  of , the  eourt  recovered^  against  the  bail,  dec* 
is  not  proved  by  the  production  of  the  recognizance  of  bail,  and  the  ecire 
facias  roll,  with  an  award  of  execution ;  for  that  is  not  a  judgment  to 
recaver.  11  East,  516.  So,  in  an  action  for  a  malicious  prosecotiont 
the  declaration  having  stated  that  the  indictnoeat  afterwards,  to  wit,  on 
the  85f h  day  of  February  1791,  came  on  4o  be  tried,  and  by  the  record, 
when  produced,  the  trial  appeared  to  have  been  on  a  different  day,  the 
plaintiff  was  nonsuit,  although  the. day  was  laid  under  a  jciKcet  4  T. 
fL^Mf  contra  9  East,  157.  ace  11  East,  508.  So  in  an  action  against 
an  attorney  for  negligence,  in  not  iiaving  prosecuted  the  plaintiff's  debt* 
or  to  judgment,  the  return  of  die  writ  on  which  the  debtor  wis  asreated 
being  laid  tO'be  in  tlie  85th  year  (uadera  eidelieet)^  and  the  writ  itself 
appearing  to  be  returnable  in  the  94th  year,  the  cbuvt  held  the  variance 
to  be  fatal,  and  the  plaintiff  was  nonsuit.  1  T.  ^  656.  So  when  a 
plaintiff  in  his  repKcatioo  pleaded  an  appearance  to  a  ckmman  jregit 
sued  out  of  the  Common  Pleas,  eridence  of  an  appearance  to  >a  c/msMar 
fregU  tsstied  out  of  Chancery  was  holden  not  to  support  the  replication*. 
9  Mew  Rep.  463.  And  eee  8  Gamp.  198.  In  «n  action  for  an  amerce* 
ment,  where  the  deetavation'Stated'the  couvt^to' have  been  holden  before 
the  steward  of  the  manor,  but  it-apjleafed  to  have  been  holden  before 
the  deputy  steward, 'the  court  4ield  the  Mrianee  to  be  fatal.  1  H.  Bl. 
162.  And  see  2  Gamp.  970.  198,  '87.  7  Taoot.  399.  Bat  where  ia 
pleadit^abill  of  Middlesex,  only  a  few  of  the 'first  wordswere  stated, 
and  then  an  ^.  added,*this  was'holden  to  he  nomtianee  from  the  bill 
of  Middlesex  produced  in  evidence.  1  T.  'R.  937,  n.  ^,  in- an  action 
for  roalicioa8ly'holding'tO'bail,'Where  a  judgment  of  sum'pjrorin  the  for* 
meriictton  was  stated  thcis :  **  And  it  was  thereupon  considered  that  the 
then  phtintiffe  should  take  nothing  4)y  their  writ,  but  that  ihey  and  their 
pledges- to -prosecute  should  be  in  merey,  dec.**  butiiivthe  record  pro- 
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duced  the  words  **  and  their  pledged  to  prosecute^  were  omittedi  and  irii 
*«4*^/'  substituted;  it  was  hoiden  to  be  no  tarmnce.  13  East,  547^ 
8o«  in  an  action  fur  a  false  roturnf  where  the  declaration  set  forth  a  fieri 
facias^  and  a  warrant  to  levy  so  much  which  the  plaintiOThad  recovered 
against  A. ;  and  the  warrant  produced  was,  to  levy  of  the  goods  of  A. 
so  much,  which  the  plainiiS*  had  recovered  against  -.•^-«-— — ^  (omitting 
the  name)>  the  court  held  it  to  be  no  varian<!e«  8  Str,  900,  see  1  Camp* 
15.  So  in  pleading  an  original  writ  retarnal»le  coram  domino  rege  ubu 
cunque  &c«,  the  omission  of  ubicunque  was  holdea  not  to  be  fataU  1 
T.  R.  240,  n«  So,  in  pleading  a  fieiifaciaSf  where  it  was  stated  that 
ihe  sheriflf  was  commanded  to  levy  BOs*  awarded  to  J.  C.  for  his  dama- 
ges  suUained  by  occasion  of  the  detaining  the  debt,  and  by  the  writ  pro- 
duced it  appeared  that  the  *80s.  Were  awarded  to  J.  S«  as  well  for  his 
damages  sustained  by  reason  of  detaining  the  debt,  as  for  his  costs  &c.  i 
this  was  hoiden  no  variance,  for  costs  (in  the  legal  sense  of  the  word) 
are  included  in  the  word  damages.  0  East,  108.  Where  in  «n  action 
for  the  escape  of  a  person  named  Doriner^  the  dectaratkNti  stated  the  UA' 
Uat  to  have  been  against  Donjier  and  J.  Dot^  and  the  writ  produced  was 
against  Donner  and  two  others,  and, not  against  J.  Doe^  Lord  Mansfield 
held  it  to  be  sufficient,  the  writ  being  sufficient  to  warrant  the  arrest. 
1  T.  R.  238,  n.  See  4  Bing.  278.  In  an  action  for  bribery^  where 
the  declaration  stated  the  precept  to  have  been  directed  to  the  mayor 
only,  and  the  precept  produced  at  the  trial  was  directed  to  the  mayor 
and  burgessesi  it  was  hoiden  sufficient.  1  T.  R.  230,  n.  So  where  the 
precept  declared  on  was  to  the  bailiflfs  and  jurats^  and  the  precept 
proved  was  to  the  bailiflf  (in  the  singular  number)  and  jurats^  it  was 
hoiden  good.    2H.  Bl.  118. 

In  actions  ex  delicto^  the  rule  is  not  by  any  meant  so  strict  as  in  ae^ 
tiojis  ex  contractu.  In  the  latter,  a  contract  being  an  eivtire  thing,  the 
whole  cause  of  action  stated  must  be  proired  as  laid^  except  such  parts 
as  may  be  rejected  as  surplusage^  within  the  rules  already  lard  down : 
in  the  former,  many  circumstances  of  aggravation  dLC  are  usually  laid, 
which  do  not  probably  accord  with  the  truth  of  the  case,  and  need  not 
be  proved  at  the  trial ;  and,  even,  as  to  the  cause  of  action*  if  only  a 
part  of  that  which  is  laid  be  proved,  and  tlie  part  so  proved  be  of  itself 
a  sufficient  cause  of  action,  the  residue  not  proved  shall  not  hurt. 
Thus,  in  an  action  for  disturbance  of  a  right  of  common,  which  the  plain, 
tiff  in  his  declaration  claimed  by  reason  of  his  possesion  of  a  messuage 
and  land,  and  it  appeared  at  the  trial  that  he  had  land  only,  and  no  mes- 
suage,  the  court  held  it  to  be  sufficient  to  eatitle  him  to  damages  j9ro 
tanio.  2  Barn.  &  Aid.  360.  See  1  Id.  706.  So,  in  case  for  a  false  re- 
turn to  a^/o.  against  A.  and  B.,  where  it  was  averred  that  A.  and  B. 
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imd  goods  wiUiin  the  bailiwickp  and  it  appeared  m  fcTidence  thiat  B« 
alone  bad  goods  there*  the  cotirt  held  this  sufficient  to  support  the  alle* 
gation.  4  M.  4i  S*  340.  So,  where  the  declaration  alleged  that  the 
defendaiit  maliciously  caused  thd  plaintifi  to  be  arrested  for  40/.  and  de* 
tained  him  until  ke  found  iaUf  and  it  appeared  at  the  trial  that  the 
plaintiff  had  not  found  bail»  but  had  deposited  the  money  with  the  sher* 
iff:  liord  Bllenborough  held  that  as  the  plaintiff  had  been  detained,  the 
action  was  maintainable,  although  the  allegations  of  his  having  found 
bail  were  not  proved.  1  Stark.  48,  But  a  part  of  the  facts  laid,  suffi* 
<iieot  to  constitute  &  cause  of  action,  must  be  proved  as  laid :  therefore, 
in  case  for  maliciously  causing  plaintiff  to  be  arrested  on  a  charge  of 
felo^y^  where  the  declaration  alleged  that  the  defendant  chained  the 
plaintiff  with  felotty  before  the  magistrate,  but  it  appeared  in  evidence 
that  the  charge  was  of  a  tortious  conversion  of  goods  not  amounting  to 
felony ;  the  variance  was  faoUea  to  be  fatal.  1  Stark.  67«  So,  in  ac- 
tions for  verbal  slander^  the  words,  or  so  much  of  them  as  will  constitute 
a  cause  of  action^  must  be  proved  as  laid.    See  2  Barn.  &  Aid.  t56. 

7  Taunt  305.  4  Kng«  361.  6  Id«  481.  So,  in  an  action  for  worry- 
ing the  |4aintiff's  sheep,  where  the  declaration  alleged  that  the  defend^ 
ant's  dog  was  accustomed  to  worry  and  bite  sheep  and  lambs,  and  the 
evidende  was  that  the  dog  waft  ^ferocious  and  mischievous,  and  had  fre- 
quently attacked  men ;  the  court  held  that  the  evidence  did  not  support 
the  declaration*  1  Barn.  &  Aid.  620.  Where  the  declaration  stated 
that  the  defendant  went  before  one  R.  C.  Baron  Waterpark  of  Water- 
fork^  and  charged  the  plaintiff  with  felony ;  and  the  evidence  was  that 

he  went  before  R.  d  Baron  Waterpark  of  WaterparA :  it  was  holden  a 
fatal  variance ;  for  this  was  a  description  of  a  name  of  dignity,  and  the 
evidence  therefore  disproved  the  allegation  that  he  went  before  the  per- 
son mentioned  in  the  declaration.  2  Barn.  &  Aid.  766.  So,  if  a  pub-' 
lie  officer  bring  an  action  for  an  injury  done  to  him  whilst  in  the  execo- 
tion  of  his  office,  and  he  misdescribe  bis  offioe  in  the  declaration,  he 
shall  be  nonsuit  1  Camp.  231.  3o,  if  in  trespass,  case  or  other  pos- 
sessory action,  the  plaintiff,  instead  of  declaring  on  his  possession,  set 
out  his  title  (although  unnecessary  to  do  so),  and  fail  in  the  proof  of  it 
as  laid,  he  shall  be  nonsuit.    See  ante,  p.  98.    See  also  1  Camp.  820. 

8  M.  &  S.  169. 

Variances,  however,  are  now  in  many  cases  remedied  by  two  recent 
statntes :  By  stat.  9  Geo.  4,  c,  15,  reciting  that  great  expense  is  often 
incurred,  and  delay  and  failure  of  justice  takes  place,  by  reason  of  vari* 
ances  between  writings  produced  in  evidence,  and  the  recital  or  setting 
forth  thereof  upon  the  record  on  which  the  trial  is  had,  in  matters  not 
material  to  the  merits  of  the  case,  and .  such  record  cannot  now  in  any 
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case  be  amended  at  the  tritlt  and  in  some  cases  cannot  %e  amendeil  Mt 
any  time ,  it  is  enacted  ''  That  it  shall  and  may  be  lawful  for  every  coon 
of  record  holding  plea  in  civil  actions,  any  judge  sitting  at  nisiprmSf 
and  any  court  of  oyer  and  terminer  and  general  gaol  delivery  in  Eng« 
]and,  Wales,  the  town  of  Berwick  upon  Tweed  and  Ireland,  if  such 
court  or  judge  shaU  see  fit  so  to  do,,  to  cause  the  record,  on  which  any 
trial  may  be  pending  befom  any  such  judge  or  comt,  in  any  civil  action, 
or  in  any  indictment  or  information  for  any  misdemeanor,  when  anjp 
variance  shall  appear  between  any  matter  in  writing  or  in  prrnt  produced 
in  evidence,  and  the  recit|Ll  or  setting  fourth  thereof  upon  the  record 
iJ^hereoA  the  trial  is  pending,  to  be  forthwith  amended  in  such  particu- 
lar by  some  officer  of  the  courts  on  payinent  of  such  costs  (if  any)  tc 
the  other  party,  as  such  court  or  judge  shall  think  reasonable  $  and 
thereupon  the  trial  shall  proceed  as  if  no  such  variance  had  appeared  f 
and  in  case  such  trial  shall  be  had  at  ni$i  priust  the  order  for  the  amend- 
ment shall  be  endorsed  on  the  postea,  and  returned  together  with  re- 
cord ;  and  thereupon  the  papers,  rolls,  and  other  records  of  the  court, 
from  which  such  record  issued,  shall  be  amended  accordingly.^ 
Where  a  bill  of  exchange  was  stated  in  the  declaration  to  be  drawn  by 
J*  8.  to  his  own  order,  but  when  produced  in  evidence  it  appeared  to  her 
drawn  in  favor  of  another  person,  the  judge  ordered  the  record  to  be 
amended,  and  the  court  afterwards  held  that  he  had  done  rightly.  Tar1» 
V.  J9^.  i  Cromp.  &  M.  429. 

^~  And  by  stat  3  &  4  W.  4,  c.  42,  s.  dS,  reciting  that  «*great  expense  is  ofte» 
isieurred,  and  delay  or  faiktre  of  justice  takes  place  at  trials,  by^reason  of 
"variances  as  to  some  particular  or  particulars  between  the  proof  and  the 
record  or  setting  forth  on  the  record  or  document  on  which  the  trial  is  to  be 
bad,  of  contracts,  costoms,  prescriptions,  names,  and  other  matters  or  cir- 
cumstances not  material  to  the  ^merits  of  the  case,  and  by  the  misstate- 
ment of  which  the  opposite  party  cannot  have  been  prejudiced,  and  the 
same  cannot  in  any  case  be  amended  at  the  trial,  except  where  the  va- 
riance is  between  any  matter  of  writing  or  in  print  produced  in  evidence 
and  the  record ;  and  that  it  is  expedient  to  allow  such  amendments  a» 
hereinafter  mentioned  to  be  made  on  the  trial  of  the  cause ;  it  is  there  - 
fore  enacted,  *'  that  it  shall  be  lawful  for  any  court  of  record,  holing 
plea  in  civil  actions,  and  any  judge  sitting  at  nisi  prius^  if  such  court  or 
judge  shall  see  fit  so  to  do,  to  cause  the  record,  writ  or  document  on 
which  any  trie,!  may  be  pending  before  any  such  court  or  judge,  in  any 
civil  action  or  in  any  information  in  the  nature  of  a  quo  waranto,  or 
proceedings  on  a  mandamus,  when  any  variance  shall  appear  between 
the  proof,  and  the  recital  or  setting  forth  on  the  record,  writ  or  docu- 
ment on  which  the  trial  is  proceeding,  of  any  contract,  custom,  piMcrip- 
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tion,  BaoMt  of  oiber  nuttter,  ia  hnj  tMurtieldur  or  particolan  in  tlie  judg* 
ment  of  snob  coort  or  jadge  not  mttetial  to  the  merits  of  the  cafe,  and 
hj  which  the  oppoiite  party  cannot  hiive  been  prejudiced  in  the  conduct 
of  bis  action,  prosecution  or  defeoce^  to  be  forthwith  amended  by  some 
officer  of  the  court  or  otberwiie,  both  in  the  pArt  of  the  pleadings  where 
such  tariance  occurs,  and  in  every  other  part  of  the  pleadings  where  it 
may  becoilie  necdsslify  to  amend*  on  snch  terms  as  to  payment  of  costs 
to  the  other  party,  or  postponing  tha  trial  to  be  had  before  the  same  or 
another  juryf  or  both  pajrment  of  costs  and  postponement*  as  snch  court 
or  judge  shall  think  reasonable ;  and  in  case  such  yarianoe  shall  be  in 
some  particular  or  particulars  in  the  judgment  of  such  court  or  judge 
tmt  diaterial  to  the  merits  of  the  case,  but  such  as  that  the  opposite  par* 
ty  may  have  been  prejudiced  thereby  in  the  conduct  of  his  action,  pros- 
<ecution  or  ddfeUee^  then  iueh  court  or  judge  fthail  hiive  po#er  to  caiise 
the  Slime  to  be  amended  upon  payment  of  ctfsis  lo  the  other  party,  and 
withdrawing  the  record  or  postppmqg  the  trilil  as  aforesaid,  as  sucb 
court  or  judge  sball  think  reasonable ;  and  after  any  such  amendmentt 
thd  trial  ^all  proceed,  in  case  the  same  shall  be  firoceeded  witli,  in  the 
aaffle  manner  in  all  respects,  both  with  respect  to  the  liability  of  wit- 
nesses to  be  indicted  for  peijary  and  ^herwise,  as  if  no  such  variance 
bad  appeared  s  and  it  ease  sudi  trial  shall  be  had  at  mUi  prius  or  by 
▼irtoe  of  suctt  writ  as  afdresaid,  the  order  for  the  amendment  shall  be 
indorsed  dn  the  postea  or  the  writ,  as  the  case  may  l>e,  and  returned 
together  with  the  record  or  ^rit,  and  thereupon  such  papers,  roUs,  and 
other  records  of  the  court  frotti  wfaioh  such  record  or  writ  issued,  as  it 
may  be  necessafy  to  amend,  shaK  be  amended  accordingly  $  and  in  case 
the  trial  shall  be  had  in  any  court  of  record,  then  the  order  for  amend 
nsent  shall  be  entered  on  the  roll  or  other  documeUt  upon  which  the  tri« 
nl  shaH  be  had ;  provided  that  it  shall  be  lawful  for  any  party,  who  is 
dissatisfied  with  the  decision  of  such  jdc^  at  nut  primt,  sheriff  or  oth- 
er officer,  respecting  his  allowance  of  such  amendment^  to  apply  to  the 
court  from  which  such  record  or  writ  issued, .  for  a  new  trial  upon  that 
ground ;  and  in  case  any  such  oO&rt  iliall  think  such  amendment  im- 
proper, a  new  trial  shall  be  granted  accordingly*  on  such  terms  as  the . 
court  shaB  think  fit,  or  the  coort  shall  mledm  such  other  order  as  to  them 
may  seem  meet'' 

*In  real  and  niixed  actions,  formerly,  (with  the  enseption  of  eject, 
ment),  the  title  nrast  have  been  proved  as  laid.  In  ejectment,  no  title 
which  is  traversable  is  laid  in  the  dedaration,  and  in  fact  the  cause  of 
action  stated  is  wholly  a  fiction ;  but  the  title  of  the  lessor  of  the 
jriaintiff  must  be  proved  at  the  triaL 

As  to  t^  effect  of  ft  sctinl  or  wUicti,  it  has  been  aheady  in  psurt 
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noticed.  It  is  used  to  particularize  that  which  was  before  stated 
generally,  and  to  explain  that  which  is  indifferent,  doubtful  or  obscure; 
and  the  matter  which  immediateljr  follows,  it,  if  it  be  conststent  with 
that  wbld)  precedes  it,  is  material  and  may  be  traversed;  and,  if  tra- 
versed, must  be  proved.  2  Saund.  201  a.  But  if  the  matter  after 
a  scihcBt  be  not  essential  to  the  declaration,  and  be  either  impossible,  or 
repugnant,  or  inconsistent  with  what  has  preceded  it,  it  may  be  rejected 
as  surplusage  ;  ante,  p.  99.  100.  101 ;  unless  indeed  it  shew  that  the 
plaintiff  has  no  right  to  what  he  seeks  to  recover  by  the  action.  Ante, 
p.  99.  If,  however,  such  matter  be  material  (however  inconsistent  it 
may  be  with  what  has  preceded  it)  it  cannot  be  rejected  as  a  surpusage 
but  must  be  proved  as  laid.  Ante,  p.  101.  On  the  other  hand,  the 
want  (^  a  sciUcet  or  videUut  will  in  some  cases  make  an  averment  ma- 
terial, which  would  not  otherwise  be  so :  it  being  a  settled  distinction, 
that  where  any  thing  which  is  not  material,  is  laid  under  a  videticetf 
the  phHy  is  not  concluded  by  it ;  but  it  is  otherwise  where  there  is  no 
videlicet.  3  T.  R.  68.  Thus,  where  the  declaration  stated  that  in  con- 
mderation  that  the  plaintiff  would  buy  of  the  defendant  45  sheep  for 
54/.  lis.  6J.,  the  defendant  undertook  and  promised  that  they  were 
sound  ;  and  the  plaintiff  proved  the  price  to  be  ML  12«.  6d. ;  the  vari- 
ance was  holden  fatal,  the  sum  not  having  -been  laid  under  a  videlicet^ 
3  T.  R.  67.  cit.  see  ante,  p.  116.  Therefore  if  you  do  not  mean  to  be 
concluded  by  the  precise  sum  or  day  stated  (in  cases  where  the  precise 
nuvfi  or  day  need  not  be  alleged),  you  should  plead  ii  under  a  videlicet ; 
as  thus :  afterwards,  to  wit,  on  the  22nd  day  of  November,  in  the  year^ 
&c. ;  **  a  large  sum  of  money,  to  wit,  the  sum-o:!?  ■■     ■    *'  dLc 

The  statement  of  the  cause  of  action  in  the  declaration,  should  not 
only  correspond  with  the  evidence  intended  to  support  it,  as  above, 
mentioned,  but,  in  bailable  actions,  care  should  be  taken  that  it  corres- 
pond also  with  the  affidavit  to  hold  to  bail,  7  T.  R.  80.  S  Saund.  72 
a.t  aod  with  the  writ  upon  which  the  party  has  been  arrested,  2  H.  Bl. 
278.  5  T.  R.  402.  7  T.  R«  80.  2  Saund.  72  a.  and  see  1  Arch.  Pr. 
C.  B.  [18,  19,  39,  40.]  51,  99,  277,  291.  Doct.  PI.  241,  242,  384, 
otherwise  the  bail  will  be  exonerated,  or  the  defendant  (if  in  custody) 
discharged  upon  filing  common  bail  dee.  See  also  Bac.  Abr.  Pleas  dec. 
B.  4.    Com.  Dig.  Pleader,  W.  2,  C.  13, 14.  1  Saund.  318  a. 

Where  the  writ  was  in  **  trespass,''  indorsed  for  a  debt  of  £11,  and 
the  declaration  was  in  ■*  trespass  on  the  case  on  promises  :^  the  court, 
upon  application,  set  aside  both  the  writ  and  declaration.  Edwards  v. 
Dignam,  4  Tyr.  213. 

Estate,  how  pleaded.']  A  seisin  in  fee  is  thus  pleaded :  if  of  things 
jnamurahie,  anch  as  lands,  teneoients,  rents  i&c.-«-that  the  parQr  was 
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^  mtmd  in  kis  demesne  as  of  fee'*  of  and  in  &c. ;  Lit.  8.  10. ;  if  of 
Ibiogs  DOt  maoumble*  such  as  an  advowsoo  &c. — that  he  was  ^  seised  as 
of  fee  and  HghJt^*  emitting  the  words  ^*  in  his  demesne."  Id.  Com.  Dig. 
Pleader,  C.  SS.  In  describing  a  conveyance  in  fee,  the  estate  must  be 
staged  to  have  been  thereby  conveyed  to  the  party  *and  *'  his  heirs^*\  to 
hold  to  him  and  to  his  heirii  and  assigns  for  ever.  See  2  Saund  11* .  If 
a  man  plead  that  he  or  another  is  seised  of  a  manor,  he  ought  to  allege 
the  name  of  the  manor ;  for  it  is  not  sufficient  to  say  that  he  is  seised  of 
a  manor  in  such  a  parish.  R.  2  Lev.  178.  Com.  Dig.  Copyhold,  Q.  7. 
A  seisin  in  tail  is  pleaded  tbUs :  that  the  party  was  ''  seised  in  his 
demesne  as  cf  fee  taU,  to  uni^  to  him  and  to  the  heirs  of  his  body  kno' 
fulfy  issuing^'\oT  as  the  tail  is,  whether  general  or  special ;  or  if  tho 
party  be  not  the  original  donee,  then  it  must.be  stated  thus,  **  seised  in 
his  demesne  as  of  fee  tail,  to  trit^  to  him  and  to  the  heirs  hwfuUy  issuing 
of  the  bodies  of  Q.  C  and  A.  his  wife'*  (the  original  donees).  If  .the 
hereditament  to  be  not  manurable,  as  above-mentioned,  the  words  '*  in 
his  demesne'*  must  be  omitted, 

.   A  seisin  for  life  is  thus  pleaded :  that  the  party  was  ^seised  in  his  de* 

mesne   as  of  jreehold  for  the  term  of  his  natural  life**  of  and  in  &c. ; 

Co.  Lit.  42  a.     1  Saund.  231 ;  ox  *^  for  the  term  of  the  natural  life  of 

J.  &,"  where  it  is  an  ejstate  pur  auter  vie.    A  conveyapce  for  life  is 

stated  to  be  for  and  during  the  term  of  the  party's  natural  life;  or  if 

pur  €uUer  vie,  then  "  to  him  and  his  heirs  and  assigns,''  or  "  to  him,  his 

executors,  ^c."  (as  in  the  4eed)  '*  for  and  during  the  term  of  the  natural 

liie  of  J.  S."    A  seisin  by  the  curtesy  is  pleaded  thus  :  that  the  party 

was  seised  of  &c.  "  in  his  demesne  as  of  freehold  for  the  term  of  his 

life,  as  tenant  thereof  by  the  law  of  England."    See  1  Saund.  256. 

And  as  to  the  acquirement  of  this  estate,  it  is  pleaded  by  shewing  the 

seisin  of  the  husband  and  wife  in  right  of  the  wife,  the  birth  of  issue 

capable  of  inheriting,  and  the  death  of  the  wife  in  the  life-time  of  the 

husband. .  See  the  form,  1  Saund.  255,  256.    As  to  the  seisin  in  dower, 

see  Levinz.  Ent.  80.    If  a  plaintiff  claim  under  a  person,  who  has  only 

a  particular  estate,  as  for  life,  he  must  aver  the  continuance  of  the 

estate.    PI.  Com.  431  a.    Cro.  El.  18.     [1  Lutw.  357.]    So,  he  who 

claims  under  a  tenant  pur  auter  vie,  must  aver  the  life  of  cestui  que  vie. 

Mo.  306,  335.    PI.  Com.  31  a.    [Bro.  Estate  18.    Plead.  24.     Co.  Lit. 

303  b.  Hardr.  80, 82.]    So,  if  the  defendant  avow  for  rent  on  a  lease 

for  years,  if  three  persons  so  long  live,  he  ought  to  aver  that  at  least 

one  of  them  is  alive ;  R.  2  Mod.  03.     1  Mod.  217 ;  and  the  same, 

upon  a  lease  for  years,  if  the  lessee  so  long  live.     R.  Dal.  101.    Com. 

Pig.  Pleader,  C.  66.    But  in  these  cases  an  express  averment  is  not 

lie(^|Mary  j  if  tbp  .conUAU^M®  of  the  estate  for  life  appear  from  neces* 
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sary  implicafion,  it  will  be  sufficient    As  in  ejectment  for  a  roctory, 
if  it  be  found  that  the  rector  fuit  est  adhuc  est  seisHuSf  it  is  a  sufficient 
averment  of  his  life.    Dy.  904  a.    R.  2  Jonr227.    So  in  ejectment  on 
a  lease  for  years  if  the  lessor  so  long  itre,  quod  yecU  termino  nondmsn 
JinUois  a  sufficient  averment  of  the  life  of  the  lessor;  for  the  term 
would  have  been  ended  by  his  death.    R.  per  3  J«  and  aff  in  error,  3 
Cro.  622.    So,  in  an  avowry  in  right  of  a  tenant  for  life^  that  the  plaio* 
tiff  est  et  tempore  quo  fuU  infrm  feodum^  is  a  sufficient  averment  of 
bis  life.    R.  2  Cro.  037.    So  if  the  plaintiff,  who  cUims  as  lessee  for 
years  from  a  tenant  for  life,  say  virtute  cujus  Jiiit  et  adhuc  est  posses* 
MmatuSf  it  is  a  sufficient  averment  of  the  life  of  the  tenant  for  life.    K. 
2  Bulst.  263.    D.  1  Leon.  281.     1  BrownL  4.    In  igecuoent  on  tbe 
demise  of  B.,  if  a  special  verdict  find  that  B<  was  alive,  it  shall  be 
intended  that  h^  continued  in  life,  if  the  contrary  do  not  *app6ar.    R 
2  Cro.   146.    So,  conusance  as  bailiff  of  husband  and  wife,  seised 
in  right  of  the  wife  who  was  tenant  for  life^  for  rent  4tretro  esris^ 
tente^  is  a  sufficient  averment  of  the  life  of  the  wife,  on  a  gener- 
al demurrer,  R.  2  Lev.  88.    2  Lutw.   1226,  or,  it  seemsi  even  on  a  spe* 
cial  demurrer.    Per  2  J.  Hale  doubted,  2  Lev.  88.    Con^.  Dig.  Plea* 
der,  C.  67.    But  by  st.  21   Jac.  1  e.  13,  s.  2,  after  a  verdict  is 
any  court  of  record,  the  judgment  thereupon  shttll  not  be  stayed  or 
reversed  for  lack  of  any  averment  of  the  life  of  any  person  bo  as 
upon  examination  the  said  person  is  proved  to  be  in  life.    And  bjr 
St.  4  Ann  c.  16,  s.  2,  this  is  now  extended  to  judgments  by  confes- 
sion, nil  dicitf  non  sum  imformatuSf  or  upon  writ  of  inquiry  ef  dama* 
ges  executed. 

It  is  only  the  continuance  of  a  particular  estate,  however,  which  mast 
be  averred,  as  above  mentioned ;  and  therefore  the  continuance  of  an 
estate  of  inheritance  need  not  be  averred,  for  it  shall  be  intended  to 
continue,  if  the  contrary  do  not  appear.  Therefore  if  a  man  claim 
under  husband  and  wife,  seised  in  fee  in  right  of  the  wife,  he  need  aot 
aver  the  life  of  the  wife.  R.  PI.  Com.  431  a.  And  the  same  if  he 
plead  a  conveyance  by  a  tenant  in  fee.  R.  Lutw.  357.  So,  if  he  daiiti 
under  a  bishop,  dean  &c.  he  need  not  aver  the  life  of  the  bi^bop^  dean, 
dec.  PL  Com.  431  a.,  even  although  the  lease  by  the  bishop  was  not 
confirmed,  and  so  determines  by  his  death.  Per  Dy.  PI.  Com.  264  a* 
So,  if  he  claim  by  descent  from  tenant  in  fee,  his  estate  shall  be  intend- 
ed continuing  until  his  death.  R.  2  Lutw.  1172.  So,  if  he  daim  by  a 
lease  for  years  from  husband  and  wife,  who  was  tenant  in  tail,  be  need 
not  aver  the  life  of  the  wife ;  for  she  has  the  inheritance,  and  her  hue^ 
band  is  seized  in  her  right  R.  PI.  Com.  431.  ace.  Lutw.  367,  1826. 
It  was  rnledt  however,  Cro.  El.  40?9  that  a  terdfet  oifgbt  to  ind  tte 
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of  the  tenant  iir  tail ;  [and  tee  Bro.  Plead.  34l    Estates,  IB.     Co. 
Lit  803  b.  862  b.  ace ;  yet  it  seems  to  be  the  better  opinion  that  the 
life  of  tenant  in  tail  need  not  be  averred  in  any  case.     1  Saand.  235 
b.]    So,  if  be  claim  by  lease  from  bosband  and  wife,  seised  for  their 
Hires,  and  to  the  heirs  of  the  husband.    R.  Cro.  £1.  1 12.    So,  if  a  man 
make  title  in  assise  to  a  rent  charge,  against  the  fectfee  of  tenant  in  tail 
lie  need  not  aver  the  life  of  the  tenant  in  tail ;  for  the  estate  of  the 
feofee  oontinoes  till  the  discontinuance  is  avoided.    R.  Cro.  £1  996» 
So,  if  he  plead  that  it  was  the  freehold  of  A.,  who  demised  &c.,  he  need 
not  aver  the  life  of  A.,  for  he  shall  be  intended  to  have  the  fee.    R. 
Cro.  EL  87.    So,  if  an  estate  be  granted  to  A.  and  his  heirs,  till  B.  at- 
tain audi  an  age :  he  who  claims  under  A.  need  not  aver  the  life  of  B. ; 
for  the  estate  of  A.  (which  is  a  base  fee)  shall  be  intended  to  have  con- 
tinomce,  until  the  contrary  appears.    R  1  Leon.  281.    If  a  lease  by 
A  tenant  for  life,  and  B.  reversioner,  be  pleaded,  there  is  no  n^d  to 
aver  the  life  of  A,    R.  1  Leon.  177.    Cfo.  El.  IM.    So,  if  a  man 
plead  an  extent  by  ehgii,  he  need  not  aver  the  continuance  of  his  estate  f 
for  it  shall  be  intended  to  ooatinue,  unless  it  appear  by  record  that  the 
eitent  has  been  satisfied.    R«  Hardn  8a    If  lessee  for  life  assign  his 
estate  to  A.,  who  leases  at  will ;  in  trespass  by  the  lessee  at  will,  he 
oaght  to  aver  the  life  of  the  lessee  for  life,  bet  he  need  not  aver  the 
Bfe  of  A.,  or  the  continuance  of  the  will.    2  Leon.  95.    So,  where  the 
continuance  of  the  ^estate  is  not  necessary  to  the  action,  it  need  not 
be  averred :  as,  if  a  lease  be  for  years,  if  A.  so  long  livet  and  contain 
a  covenant  that  the  lessor  baa  power  to  lease ;  .in  an  action  for  a  breach 
of  that  covenant,  the  life  of  A.  need  not  be  averred ;  for  covenant  lies, 
though  be  be  dead.    R^  9  Co.  60  b.    Com.  Dig.  Pleader,  C.  68. 

Where  the  possession  is  for  a  term  of  years,  you  must  state  that  the 
party  was  **  possessed  >^  Co.  Lit.  17  a. ;  **  interested''  in  tbe  term,  would 
be  bad.  R.  1  Show.  106.  Com.  Dig.  Pleader,  C.  85.  To  this  ia  ad^ 
ded  the  number  of  years  the  lease  dec.  has  to  run,  either  by  way  of 
reference,  as  **  for  the  term  of  years  last  aforesaid,**  or  thus  ^  to  wity 
for  the  residue  of  a  certain  term  of  years,  whereof  ten  years  and  up- 
wards  were  then  to  eome  and  unexpired  ;'*  hk  disbt  for  rent  by  an  ezecu* 
tor,  on  a  lease  for  years  by  his  testator,  where  the  declaration  stated 
that  the  testator  waa  possessed  for  years,  and  demised  the  premises  lo 
the  defendant  for  a  fess  term,  it  was  hoMen  that  he  ought  to  shew  the 
commencement  of  the  testator's  term,  and  that  his  lessor  was  seised  of 
nch  an  estate  that  be  ooold  make  such  a  lease.  R.  1  BrownL  48;  [Qu.] 
0>nt  2  Salk.  662.  Com.  Dig.  Pleader,  C.  d6.  But  where  a  lease  ia 
isade  to  commence  in  fiuturo^  and  in  all  other  cases  where  the  lessee 
his  Bot  entered,  the  inlarsf sa  i&rmini  H  staled  thus :  that  the  party  *"  was 
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possessed  of  tiie  interest'*  of  the  said  term,  to  commance  &c.  (fr 
pectant  &c. 

A  tenancy  at  will,  or  from  year  to  year,  is  sufficiently  expressed  hy 
saying  that  the  party  was  "  possessed :"  the  latter  however  must  be 
shewn  to  have  been  by  demise  ;  the  former^  by  demise^  or  as  a  copy- 
hold, or  tenancy  by  sufferance.     Bro.  Plead.  85. 

The  seisin  &»c.  of  copyhold  lands,  is  stated  id  the  same  manner  as  ia 
other  cases,  with  the  addition  of  these  words :  ^  at  the  will  of  tho  lard^ 
according  to  the  custom  of  the  said  manor."    But  if  a  grant  &c.  be  not 
previously  stated,  so  as  to  be  referred  to,  it  will  be  necessary  to  allege, 
either  before  or  after  the  statement  of  the  seisin  &c.  that  the  lands  are 
copyhold,  that  is^  that  they  are  parcel  of  the  manor  and  customary  ten- 
ements thereof,  demised  and  demisable  by  copy  of  court  foU^  by  the 
lord  or  his  steward.     See  the  form,  1  Saund.  348,  (n.  8i)    The  words 
^  at  the  will  of  the  lord,"  are  essential^  and  the  omission  of  them  fatal 
upon  demurrer,  2  Lutw.  1166,  117L    Semb.  Cro.  Car.  329.    R.   1 
Lutw.  126,  but  cured  by  verdict.     1  Salk.  365.    So,  copyhold  must  be 
pleaded  to  have  been  demised  and  demisable  by  copy  of  court-roll, 
time  out  of  mind,  or  it  cadnot  be  adjudged  copyhold.    2  Wils.  125. 
And  It  must  be  stated,  whether  demisable  in  fee,  or  for  life,  be    Sav. 
131.  [but  see  2  Saund.  326.     1  Id.  348.  (n.  8.)  cont.]    So,  where  a  man 
entitles  himself  to  a  copyhold,  he  should  in  pleading  shew  a  grant  to 
him  by  the  lord.    Cro.  Car.  190.    Or  if  he  entitle  himself  under  A.^  he 
ought  to  shew  a  grant  to  A.    R.  2  Cro.  103.     R.  Cro.  Car.  190^    Bat 
this  is  only  form,  and  aided  upon  a  general  demurrer.    Per  3  J^  Cro. 
Car.  100.    Semb.  cont.  2  Cro.  103.    And  if  he  entitle  himself  to  the 
reversion  after  the  death  of  A.,  it  is  sufficient  to  shew  a  grac^t  of  the 
reversion,  without  shewing  a  grant  of  the  estate  to  A^    R.  2  Cro.  52. 
He  cannot  howevei'  plead  that  the  lands  are  copyhold,  and  descendible 
to  the  heir,  for  that  is  a  contradiction ;  R.  upon  special  demurrer,  2 
Lutw.  1328;  or  that  A.  was  seised  in  fee,  secundum  amfuetudinem 
*manerii^  without  saying,  by  copy,  or  the  like  ;  R.  3  Bulst.  230  $  or  that 
the  copyhold  was  granted  by  the  steward^  without  naming  him.    Sav. 
13L    Com.  Dig.  Copyhold,  P.  4.    But  in  a  declaration,  if  it  be  requir- 
ed  to  state  merely  that  the  plaintiff  was  seised  d&c  of  copyhold  tene- 
ments, and  being  so  seised  &c  made  a  lease  &c.  the  seisin  is  stated  as 
first  above  mentioned,  without  saying  whether  in  consequence  of  a 
grant,  surrender  &c. 

In  stating  the  seisin  of  the  king,  it  is  necessary  to  mention  in  what 
right  he  is  seised,  whether  in  right  of  his  crown  of  England,  or  of 
his  duchy  of  Lancaster  &c.  It  must  also  be  shewn  of  what  estate 
he  is  seised  &c. ;  for  he  may  have  a  less  estate  than  a  fee-stoiple. 
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i  Saond.    187.  (n.  1.)     Latch.   14,   121.    See  the  form  1  SauiuL 
M7. 

In  statiog  the  seisin  of  a  coqtoration,*  if  sole,  it  is  necessary  to 
mention  in  what  right;  for  the  party  may  be  seised  in  his  natural 
right :  bat  this  is  unoecessary,  in  the  case  of  corporations  aggregate* 
1  Leon.  153.  9  Lev.  68^  2  Lutw.  1233.  In  both  cases,  however, 
it  must  be  shewn  of  what  estate,  the  corporation  is  seised  dec.  1 
Saund.    187.  (n.  1.)    Latch.  14,  121.  and  see  post. 

In  pleading  the  seisin  of  a  husband  in  right  of  his  wife,  it  must  be 
stated  that  both  are  seised  in  right  of  the  wife ;  for  if  it  be  stated 
that  the  husband  alone  is  seised^  it  will  be  bad,  at  least  upon  special 
demurrer.  1  Doug^  329.  1  Lutw^  1422.  1  Saund.  253.  (m  4«)  2 
Id.'283.  n.  1.     27  H.  8^  21  b« 

As  to  the  statement  of  the  seisin  of  a  remaioder-man,  the  particular 
estate  and  the  remainder  forming  but  one  estate  in  law,  they  are  stated 
t<^ther,  thus :  first  the  seisin  or  possession  of  the  particular  estate, 
"  the  remainder  thereof  belonging  to  the  said  J4  &  and  hie  heirs^**  or 
as  the  estate  in  remainder  may  be<  This  of  course  supposes  the  deed 
creaUng  the  particular  estate  and  remainder^  to  have  been  stated  in 
a  preceding  part  of  the  declaration. 

The  seisin  of  a  reversioner  is  stated  thus :  that  the  party  was  **  meed 
as  of  fee  and  right  (or  as  the  estate  may  be)  of  and  in  the  revision  of^ 
&c.  If  the  reversion  be  after  a  term  for  years,  it  may  be  either  as  above 
stated,  or  he  may  say  that  he  was  **  seised  in  his  demesne  as  of  foe** 
Ac* ;  for  he  has  the  possession  of  the  freehold  and  might  formerly  have 
had  an  assise^  R.  PI.  Com«  191  a.  Com<  Dig.  Pleader,  0.  85.  In  plead- 
ing the  assignment  of  a  reversion,  it  must  be  shewn  to  have  been  by  deed 
or  fine«    Cro.  Car.  143.    3  Lev.  155.     1  Saund«  234.  (n.  3.) 

The  seisin  of  joint-tenants  is  stated  in  the  same  manner  as  in  ordinary 
cases :  thus,  'that  A^  B.  and  C.  D.  were  ^  seised  in  their  demesne  as  of 
foe''  (or  as  the  estate  may  be)  of  and  in  &c.  The  seisin  of  parceners 
is  stated  in  the  same  manner,  adding  these  words  '*  as  daughters  and 
co-heirs  of  the  said  E.  F."  1  Saund.  255.  But  in  statiog  the  seisin  of 
tenants  in  common,  each  is  separately  stated  to  be  seised  of  an  undivi- 
ded moiety,  thus :  that  A.  B.  was  ^  seised  in  his  demesne  as  of  fee**  (as 
the  estate  may  be)  **  of  and  in  one  undivided  moiety  (the  whole  into  two 
equal  moieties  to  be  divided)  of  and  in'*  &c. ;  and  that  one  E.  F.  was 
also  <*seised  in  his  demesne  as  of  fee  of  and  in  the  other  undivided 
moiety  of  and  in"  &c. 

If  the  plaintiff  allege  a  title  in  the  defendant,  however,  he  need  not 
shew  it  precisely ;  but  it  is  sufficient  to  state  it  in  general  terms :  *As 
in  a  scirs  faciae  against  the  conusee  of  a  statute,  who  has  purchased 
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part  of  the  lands  of  the  conusor,  and  sued  an  extent  against  the  plaintiff^ 
who  is  purchaser  of  the  other  part,  it  is  sufficient  to  say  that  the  defend- 
aot  perquimsit  siki  et  hcmdibus  viriute  cujus  ^.  fwU  possessionaius^ 
without  shewing  that  the  deed  was  inrolled.  R.  Mar.  pL  97, 108.  Com* 
Dig.  Pleader,  C.  42.  So,  in  an  action  against  the  assignee  of  a  term^ 
it  is  sufficient  to  allege  generally  *'  that  all  the  estate,  right»  title  and 
interest  of  the  said  A."  (the  lessee)  "  of,  in,  and  to  the  said  demised 

pren)ises,  afterwards  to  wit  on at by  assignment  came  to  the 

said  defendant."     1  Saund.  112.  (n.  1.)     1  Ley.  100.     I  Sid.  298.     3 
Lev.  19.    4  T.  R.  75.  and  see  Com.  Dig.  Pleader,  E.  24. 

TUk  by  descent^  how  pkaded.]  Title  by  descent  is  thus  pleaded : 
after  Mtating  the  seisin  of  the  ancestor,  and  hi?  death,  add,  !'  WhereopoQ 
the  tenements  aforesaid"  (or,  ^  the  said  reversioner  of  and  in"  &c.  as 
the  case  may  be)  *'  with  the  appurtenances  descended  and  came  to  the 
said  J.  S.  as  son  and  heir  of  the  said  N.  S.,"  or  ^  as  eldest  son  and 
heir  lawfuHy  begotten  of  the  bodies  of  the  said  N.  and  E.  his  wife,"  or 
**  to  the  said  A.  S.  and  C.  S.  as  daughters  and  co-heirs  of  the  said  N, 
S."  or  as  the  case  may  be.  It  must  be  stated  how  the  party  is  heir, 
whether  as  son,  daughter,  brother,  cousin  &c :  thus,  that  the  tenements 
&c.  descended  to  the  said  J.  S.  as  brother  and  heir  of  the  said  N.  S. ; 
or  **  as  cousin  and  lieir  of  the  said  N.  S.,  that  is  to  say,  as  eldest  son 
and  heir  of  one  G.  S.,  who  was  the  only  brother  of  one  H.  S.  who  was 
the  father  of  the  said  N.  S."  See  2  Saund.  45  a.  7.  (n.  4.)  I 
Salk.  355. 

Title  by  prescription  or  custom  how  pleaded."]  It  may  be  necessary 
to  premise  that  there  is  a  material  distinction  between  custom  and 
prescription.  A  custom  is  properly  a  local  usage,  applying  gener- 
ally to  a  place,  and  not  to  any  particular  person  in  it ;  as,  that  all  the 
inhabitants  of  the  parish  of  Dale  may  dance  on  a  certain  close,  at  all 
times,  for  their  recreation:  1  Lev.  176.  2  BL  Com.  203:  prescription, 
on  the  contrary,  is  merely  a  personal  usage :  as,  that  J.  S.  and  his  an- 
cestors, or  those  whose  estate  he  hath,  have  used  time  out  of  mind  to 
have  some  certain  advantage  or  privilege.  Co.  Lit.  118.  2  Bl.  Com. 
263.  and  see  6  Co.  60.  Hob.  113.  Cro.  El.  441.  Poph.  20L  Style, 
477.  1  Lev.  176.  3  Lev.  160.  1  Vent.  386.  Carth.  192.  4  Mod. 
342.  2  Lutw.  1317.  Alleging  a  thing  by  way  of  prescription,  howeverr 
where  it  ought  to  be  by  custom,  oi^  the  contrary,  will  be  cured  by 
verdict     1  Lev.  177. 

First,  as  to  prescription :  It  is  necessary  to  mention  that  nothing  bat 
incorporeal  hereditaments  can  be  claimed  by  prescription.  Finch.  L, 
132.  Therefore  in  real  actions  a  man  could  not  make  title  to  land  by 
que  estate.    See  Co.  Lit.  121  a.    So,  in  trespass  as  well  as  in  real  ae- 
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lions  the^  plaintiff  cannot  make  title  to  land  by  que  estate^  without  saying 
how   viE.  by  feoffment  or  otherwise.    Bro.  Que  estate  18,27.    So  in 
quare  impedit  the  plaintiff  cannot  make  title  by  que  estate  to  the  land  to 
which  the  advowson  is  appendant.    Id.  pL  1.    So,  in  an  information 
for  intrusion  (in  which  by  the  course  of  the  exchequer  the  intruder 
must  make  title  against  the  king,  otherwise  he  shall  be  dispossessed) 
the  defendant  cannot  make  title  to  a  term  by  a  *que  estate.    Dy.  238  b* 
Com.  Dig.  Pleader,  £.  23.     The  hereditaments  also  must  be  such  as 
caD  be  raised  by  grant ;  and  therefore  it  has  been  holden  that  a  lord  of 
a  manor  cannot  prescribe  to  raise  a  tax  or  toll  upon  strangers,  for  such 
a  right  could  not  be  raised  by  grant.     1  Vent.  887.  but  see  3  Bur.  1402. 
Also  any  thing  which  is  to  arise  by  matter  of  record,  such  for  instance 
as  the  royal  franchises  of  deodands,  felons'  goods,  and  the  like,  cannot 
be  prescribed  for ;  because,  not  being  forfeited  till  the  matter  on  which 
they  arise  is  found  by  the  inquisition  of  a  jury,  and  so  made  a  matter  of 
record,  the  forfeiture  itself  cannot  be  claimed  by  any  inferior  title,  and 
therefore  must  be  claimed  by  grant  entered  on  record :  but  the  franchi- 
ses of  treasure  trove,  waifs,  estrays  and  the  like,  may  be  claimed  by 
prescription ;  for  they  arise  from  private  contingencies,  and  not  from 
any  matter  of  record.    Co.  L.   114.    2  Bl.  C.  265.     There  is  also  a 
distinction  between  prescribing  in  a  que  estate^  and  in  a  man  and  his 
ancestors,  as  to  the  matter  of  the  prescription :  namely,  that  nothing 
but  what  is  incident,  appendent  or  appurtenant  to  lands,  can  be  prescri- 
bed for  in  a  que  estate ;  but  if  a  man  prescribe  in  himself  and  his  an- 
oestors,  he  may  prescribe  for  any  thing  whatsoever  that  lies  in  grant, 
whether  appurtenant  or  in  gross.    Lit.  s.  183.    Finch.  L.  104.    2  Bl. 
Com.  266.    If  he  prescribe  for  a  thing  which  lies  in  grant,  and  which 
does  not  pass  without  a  deed  or  fine,  he  must  prescribe  in  himself  and 
his  ancestors,  and  not  by  que  estate  ;  Co.  Lit.  121  a. ;  as  for  instance, 
in  a  prescription  for  a  hundred.     Bro.  que  estate^  9.     [See  Co.  Lit.  121 
a.    2  Leon.  74.]    So,  he  cannot  prescribe  by  que  estate  for  rept,  Bro. 
pi.  16, 23,  24,  nor  for  a  common,  estovers,   &c.  Id.  pi.  16,  unless  the 
rent,  common,  &c.  be  appendant  to  a  manor  &c.     Id.  ph  30.    Agreed, 
1  Mod.  232*     1  Veht.  139.     A  corporation,  also,  cannot  prescribe  by 
que  estate^  but  only  in  themselves  and  their  predecessors.    D.  2  Cro. 
673.     [See  2  Vent.    139.]    Nor  can  a  lessee  for  years  plead  "  that  he 
and  all  those  whose  estate,^' &c.  1  Lutw.  81,  for  he  must  allege  the 
prescription  in  him  who  has  the  fee.    R.  1  Salk.  363.     [And  see  post.] 
Com.  Dig.  Pleader,  £.  23.    But  a  woman  tenant  in  dower  may  pre- 
scribe that  her  husband  and  his  ancestors,  que  estate  she  has  in  the  seig- 
niory, were  &c.,  thoiigh  the  husband  had  a  fee  and  she  not.    Bro. 
Que  estate,  10. 
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A  prescription  also  must  be  for  something  in  aUeno  $oJo  ;  see  4  T« 
R.  417,  418,  n. ;  for  do  man  can  claim  a  prescription  in  his  own  land. 
3  Taunt.  09.  And  even,  if  a  copyholder  claim  common  or  other  profit 
within  the  manor,  he  cannot  prescribe  for  it,  but  must  allege  it  by  way 
of  custom.  K.  4  Co.  81  b«  Cro.  EI.  890.  Moor,  461.  2  Lutw.  1326* 
R.  6  Co.  60  b.  But  if  on  the  contrary  he  allege  a  custom  within  his  ma- 
nor quod  quilibet  tenens  custonua*  of  such  a  tenement  shall  have  common 
of  estovers  in  anotiier  manor,  it  is  bad ;  R.  Dy.  368  b.  4  Co.  31  b. ; 
for  when  he  claims  a  profit  in  alieno  solOf  he  must  prescribe  for  it  in  the 
name  of  his  lord.  R  4  Co.  31  b.  Foiston.  Cro.  El.  390.  Mo.  461. 
2  Lutw.  1327.     1  Salk.  170.    Com.  Dig.  Copyhold,  P.  4. 

Every  one  who  pleads  a  prescription,  should  allege  it  in  him  who  has 
the  inheritance :  As,  that  he  is  seised  in  fee,  and  that  he  and  his  ances- 
tors, or  he  and  all  those  quorum  statum  ipse  habet  ^. ;  Co.  Lit.  118  b.; 
or  in  the  case  of  a  corporation,  that  they  and  their  ^predecessors,  dee* 
Id.  Therefore  where  a  copyholder  prescribes  for  common,  A^c.  in  oK* 
eno  solo,  he  should  prescribe  that  the  lord  of  the  manor,  who  has  the 
fee,  time  whereof  &c.  had  common  there  for  him  and  his  tenants.  R.  4 
Co.  81  b.  [So  if  a  tenant  for  years  plead  a  prescription,  be  must  all^;e 
it  in  the  tenant  in  fee,  and  not  in  himself;  Portesc,  340 ;  and  the  same 
as  to  tenant  for  life  or  at  will,  on  account  of  the  imbecility  of  their  e»- 
tates*  4  Co.  31,  82.]^  So  a  man  cannot  allege  a  prescription  for 
common  or  other  profit  in  alieno  solo,  in  the  inhabitants  of  a  town,  or  of 
the  ancient  houses  of  a  town,  rations  residsnUs  ;  for  the  inhabitants  per- 
haps have  not  the  inheritance.  R.  6  Co.  60.  2  Cro.  1 52.  2  Leon.  44^ 
Godb.  97.  R  2  Cro.  446.  So,  he  cannot  prescribe  that  every  paterfo' 
milias  of  an  ancient  house  had  common  &c. ;  for  perhaps  he  was  but 
tenant  for  years,  at  will,  by  statute  staple  &c.  R.  6  Co.  61  a.  So,  it  is 
not  sufficient  to  prescribe  that  every  freeman  of  a  corporation  had  com- 
mon,  but  he  should  prescribe  in  the  corporation.  R.  2  Jon.  115.  [But 
see  2  Lev.  258.  So  he  cannot  prescribe  that  A.  tenant  for  life,  and  B. 
in  remainder,  ought  to  have  common;  Dub.  1  Leon.  177.  Cro.  £1. 
154 ;  or  that  A.,  who  has  a  grant  to  be  parker  for  life,  and  his  prede- 
cessors, have  time  whereof  &c.  Semb.  Dy.  71.  So,  if  it  be  alleged  that 
A.  et  omnes  ienuram  iUam  hdbsntes  have  used  &c.,  it  is  not  good.  Godk 
54.  It  will  be  a  good  prescription  however  to  say  quod  tenentes  et  oc^ 
cupatores  of  such  a  close  ought  to  repair  the  fences ;  for  **  tenentes'**  im. 
ports  the  tenants  of  ;the  fee.  R.  1  Salk.  835,  6.  Semb.  2  Cro.  665. 
[And  in  modern  pleading,  it  is  sufficient  in  such  a  case,  in  a  declaration, 
for  the  plaintifi'to  allege  that  the  defendant,  as  '<  occupier*'  of  the  close, 
i0  bound  to  repair,  without  stating  the  particulars  of  the  estate  or  tenure 
by  qaeitns  pf  which  he  is  chargeable ;  ante,  p.  04 1  although  formerly 
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«ach  pleadii^y  it  seems,  would  be  objectionable.    See  Cro.  Jaci  665. 
€n>.  Car.  419.    W.  Jon.  367.    5  Co.  99,  b.    2  Lev.  163.]    But  inhab- 
itants  &c.  may  prescribe  for  an  easement  &c.  m  aUeno  $oloy  as  for  a  way 
dec.     6  Co«  60.    2  Cro.  152.    Cro.  Car.  419.    Bemb.  [cont.]  Cro.  Bl. 
180.  [441.]    So  inhabitants  may  prescribe  to  have  sacraments  adminis- 
tered, or  for  borial  in  the  cfaurch-yard ;  2  Rol.  264, 1. 16  ;  or  to  be  dis- 
charged of  toH ;  R.  1  Show.  257 ;  or  ibr  the  privilege  of  dancing  in  the 
close  of  another.    R.  1  Lev.  176.    So  inhabitants  may  prescribe  for  a 
matter  of  discharge  in  their  own  «oil :  as  in  modo  decimandu    6  Co.  60. 
2  Cro.  152.    Semb.  Hob.  66.    R.  Hob.  118.    R.  3  Lev.  386.    If  a 
man  claim,  by  prescription,  a  thing  incident  Ac.  to  another,  he  ought  to 
say  that  the  thing  to  which  4cc.  est  antiqua:  as  if  he  prescribe  in  modo 
decimandi  to  a  park,  he  may  say  quod  est  aniiquus  parens.    Hob.  44* 
And  the  same,  if  he  allege  an  usage  to  put  swine  into  a  park,  as  incident 
to  the  office  of  parker.    Dy.  71b.    But  if  a  thing  be  not  directly  men- 
tioned as  that  to  which  &c.  it  need  not  be  alleged  that  it  i«  antiqua  :  as  if 
a  man  prescribe  in  modo  decimandi  in  so  many  acres  in  such  a  park,  it  is 
not  necessary  to  say  quod  est  antiquus  parens.    R.  Hob.  1 18, 44.    So, 
if  there  be  words  tantamount,  it  is  sufficient;  as  if  he  say  that  the  de- 
fendant diverted  a  watercourse  a  soUto  H  antiqno  cnrsn  to  a  mill,  with- 
out saying  qnod  est  antiquum  mohndinum^  it  is  sufficent  ^  3  Lev.  183.   3 
Mod.  50 :  *or  ii  he  say  qnodeum  molendtnumfiiU  ah  antiquo  ereetum ;  R. 
1  Lev.  273 ;  so,  that  he  stopped  a  window,  per  quam  lumen  inferri  am- 
suomL    R.  2  Salk.  459.    [Semb.  cent.]    But  if  the  park  itself,  or  office 
or  other  thing,  be  claimed  by  prescription,  it  is  not  sufficient  to  say  quod 
est  antiquus  parens  4^.  but  the  party  must  directly  prescribe  for  it.    R. 
10  Co.  59  b.    Hob.  44.  see  2  Jon.  227.    So  regulariy  he  ought  to  pre» 
scribe  Jn  an  usage ;  for  it  is  not  sufficient  to  say  that  every  tenant  of  a 
manor  patuit  etpotnisset  iursum  reddere  ^.    T.  Raym.  4.    3  Leon.  83. 
Com.  Dig.  Prescription  H.    In  prescribing  in  a  que  estate^  also,  it  must 
be  alleged  in  the  plaintiff  or  defendant  himsdf,  as  that  the  plaintiff  and 
all  those  quorum  statum  habet  ^. ;  Co.  Lit.  121  b. ;  for  if  it  be  alleged 
!n  one  in  a  mesne  conveyance,  it  will  be  bad.    Bro.  Que  estate  8,  19, 
49.    Semb.  Co.  L.  121  b.    Com.  Dig.  Pleader.  £.  24.    See  farms  of 
prescribing  in  a  que  estate,  1  Saund.  25,  221,  348 ;  of  prescribing  by  a 
corporation,  1  Saund.  340  b.    2  Saund.  2.    In  declarations,  however, 
in  what  are  termed  possessory  actions,  a  title  by  prescription  is  never 
«et  forth  in  modem  pleading,  however  necessary  it  mHy  be  to  prove  it 
at  the  trial :  thus  in  an  action  by  a  commoner  for  a  disturbance  of  com- 
mon, the  declaration  merely  states  that  be  is  possessed  of  certain  land, 
d^.,  and  by  reason  thereof  has  a  right  of  common  in  such  a  place  for 
ios  commonable  cattle  levant  and  coudiant  upon  his  land,  and  then 

[•129J 


no  DECLARATION. 

states  the  disturbance ;  ante,  p.  f  2 ;  and  the  same  in  all  other  similar 
cases.    See  ante,   p.  92 — 04. 

By  Stat.  2  &  8  W.  4,  c.  71,  s.  5,  (already  noticed,  ante,  p.  25,)  «'  in 
all  actions  upon  the  case  and  other  pleadings,  wherein  the  party  claim- 
ing may  now  by  law  allege  his  right  generally,  ^without  averring  the 
existence  of  such  right  from  time  immemorial,  such  general  allegatioQ 
shall  still  be  deemed  sufficient ;  and  if  the  saqie  shall  be  denied,  all 
and  every  the  matters  in  this  Act  mentioned,  (see  ante,  p.  25,)  which 
shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to  sus- 
tain or  rebut  such  allegation.    And  that  in  all  pleadings  to  actions  of 
trespass,  and  in  all  other  pleadings,  wherein,  before  the  passing  of  this 
Act,  it  would  have  been  necessary  to  allege  the  right  to  have  existed 
from  time  immemorial,  it  shall   be  sufficient  to  allege  the  enjoyment 
thereof,  as  of  right,  by  the  occupiers  of  the  tenement,  in  respect  whereof 
the  same  is  claimed,  for  and  during  such  of  the  periods  mentioned  in 
this  Act,  (see  ante,  p,  25,)  as  may  be  applicable  to  the  case,  and  with* 
out  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now 
usually  done ;  and  if  the  other  party  shall  intend  to  rely  on  any  pro- 
viso, exception,  incapacity,  disability,  contract,  agreement  or  other 
matter  hereinbefore  mentioned,  (see  ante,  p.  25,)  or  on  any  cause  or 
matter  of  fact  or  of  law,  not  inconsistent  with  the  simple  fact  of  en- 
joyment, the  same  shall  be  specially  alleged  and  set  forth  in  answer  to 
the  allegation  of  the  party  claiming,  and  shall  not  be  received  in  evi- 
dence on  any  general  traverse  or  denial  of  such  allegation," 

Secondly,  as  to  title  by  custom :  we  have  seen  (ante,  p.  126,)  that  a 
custom  is  properly  a  local  usaget  applying  generally  to  a  *place,  and 
not  to  any  particular  person  in  it ;  as,  that  all  the  inhabitants  of  the 
parish  of  Dale  may  dance  on  a  certain  close,  at  all  times,  for  their  re- 
creation. 1  Lev.  176.  So,  a  custom  for  all  the  inhabitants  of  a  parish 
to  play  ''  at  all  kinds  of  lawful  games,  sports  and  pastimes,  in  a  close 
of  A.,  at  all  seasonable  times  of  the  year,  at  their  free  will  and  pleasure '' 
is  good  ;  but  a  similar  custom  **  for  all  persons  for  the  time  being,  being 
in  the  said  parish"  is  bad.  2  H.  Bl.  303.  And  a  custom  to  take  a 
profit  in  alieno  solo,  is  bad ;  such  a  right  can  only  be  claimed  by  pre- 
scription. 4  T.  R  417,  418,  n.  Dy.  363  b.  4  Co.  31  b.  But  if  a 
copyholder  claim  a  profit  within  the  manor,  he  must  make  title  to  it  by 
custom;  for  he  cannot  prescribe  in  himself,  on  account  of  the  baseness 
of  the  estate.  R.  4  Co.  31  b.  Cro.  EL  390.  Moor,  461.  2  Lutw. 
1326.  R.  6  Co.  60  b.  A  freehold  tenant  of  a  manor,  on  the  contrary, 
must  make  title  by  prescription  in  a  que  estate,  and  not  by  way  of  cus- 
tom, which  is  for  copyholders  only.  Fortesc.  339.  If  a  copyholder 
however  plead  a  lease,  it  is  not  necessary  to  allege  a  custom ;  for  it 
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vhall  be  intended  to  be  punruant  to  the  castom,  if  the  contrary  be  not 
shewn  on  the  other  side.  D.  1  Leon.  100.  So  he  may  plead  a  demise 
for  a  year  without  a  license.  Co.  Ent.  576  a.  Win.  Ent.  998.  But  a 
demise  for  several  years  must  be  pleaded  with  a  licence.  Co.  Ent. 
185  a. 

In  pleading,  either  by  plaintiff  or  by  defendant,  it  is  not  necessary 
to  set  forth  general  customs ;  or  in  other  words,  customs  which  extend 
to  the  whole  of  the  kingdom  generally,  such  as  the  custom  of  the  realm 
relating  to  carriers,  common  innkeepers  &c.,  the  customs  of  gavelkind 
and  borough-english,  and  the  like ;  for  the  court  will  take  notice  of 
them  ex  officio.    22  H.  6,  21,  22.    Doct.  PI.  102.    Co.  Lit.  1*75.    But 
particular  customs^  or  those  which  aflfect  the  inhabitants  of  a  particuhr 
district,  parish  or  place  only,  (sueh  as  the  customs  of  London,  2  Str. 
1187,  1  Wils.  8,  and  the  like,)  must  be  stated.    Dy.  27  b.  121  b.     Doct. 
Pi.  105.    4  Mod.  241,  ante,  p.  94.  96.    2  L.  Raym.  1134.    The  custom 
may  be  stated  thus :  **  That  within  the  said  manor^  (or  parish  &c.) 
^  there  is,  and  for  all  the  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  there  was  such  a  custom  that'.'  &c.    If  a  copyholder  al- 
lege  a  custom,  it  is  more  proper  to  say  positively  quod  infra  manerium 
talis  habef  consuetude  &c.;  Semb.  2  Lutw.  1188,   1189 }  yet  eo  quod 
secundum  consuetudinew^  dec.  has  been  holden  sufficient ;  R.  2  Lutw. 
1190 ;  so  *'  Quod  cum  per  consuetudinem  manerii  habere  debeat^"  has 
been  deemed  well  enough.    R.  1  Salk.  865,  after  verdict.    If  copy- 
holders allege  a  custom  within  the  manor  for  common  dec;,  it  is  not  ne« 
cessary  to  say  what  estate  they  have  in  their  tenements  ;  for  be  it  for 
life,  for  years  or  in  fee,  the  common  &c.  belongs  to  them  for  the  time. 
R.  2  Saund.  326.    So,  it  is  not  necessary  to  say  that  the  common  be- 
longs ad  statum  eustomariumj  for  ad  tenementa  suaprcBdicta  spedani^  is 
sufficient.    R.  1  Salk.  866.    Com.  Dig.  Copyhold,  P.  4.    But  an  usage 
should  be  stated,  or  appear  in  substance  upon  the  pleading :  and  where 
a  custom  was  laid  quod  talis  tuAetur  consuetude  quod  qutlibet  inhabitans 
habereT  &c.  the  court  held  it  to  be  bad ;  for  it  should  be  laid  by  way 
of  fact  triable,  tiz.  tempore  cujus  conirarium  4^.  usijuerunt  tkibere.    *1 
Sid.  237.    So,  that  every  tenant  of  a  manor  potuit  et  potuisset  sursum 
reddere  dec.  was  holden  bad.    T.  Raym.  4.    3  Leon.  88.    But  although 
this  great  particularity  in  stating  a  custom  is  certainly  necessary  in  a 
plea,  the  court  are  not  so  strict  in  a  declaration ;  and  where  a  declara- 
tion alleged  a  custom  within  London,  uti  possit  &c.  was  deemed  suffi- 
cient.   R.  T.  Raym.  4.  Cro.  Car.  847.    If  a  man  allege  a  custom  in 
London  or  other  city,  he  should  say  quod  est  antiqua  cimtas  ;  R.  Cro. 
El.  169 ;  if  in  a  town,  antiqua  villa.    10  Co.  59  b.    It  may  be  neces- 
sary to  mention,  that  a  custom  cannot  be  laid  in  the  negative.    2  L 
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Raym.  669.    Care  should  be  taken  to  state  the  eostom  trdy :  (or  aa¥ 
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material  variaDce  between  tbe  custom  laid,  and  that  provedt  will  be 
fatal.  See3B.  &  Ad.  488.  1  Bing.  217.  On  a  jufltificatioa  by  the 
lord  of  a  manor^  under  a  custom  that  the  lord  should  have  the  best 
beast  on  the  tenant's  death,  the  custom  proved  was  that  the  lord  ahoold 
have  the  best  beast  or  goodi  and  the  court  held  the  variance  fatal*  4 
B.  &  P.  394,  n. 

Where  a  declaration  states  that  by  a  certain  indenture/**  it  is  witness- 
ed/' &c.,  and  then  sets  out  the  very  words  of  the  deed,  there  is  no  va- 
riance, tilthough  tbe  legal  effect  of  the  whole  deed  may  be  difierent  from 
that  which  the  part  set  out  imports.  Ross  v.  Parker^  1  B-  &  C.  358. 
See  ante,  p.  332. 

Title  by  alienation^  how  pleaded]  Alienation  is  neither  by  deed,  by 
matter  of  record,  or  by  custom^  First  them  as  to  alienation  by  deed. 
It  may  be  necessary  however,  before  we  describe  the  mode  of  pleading 
each  species  of  deed  in  particular,  to  premise  generally  that  a  deed  must 
be  pleaded  as  it  operates  in  law,  and  not  according  to  the  words  of  it 
merely*  1  Vent.  109,  and  see  9  B<  &  C.  909.  And  therefore  if  the 
words  of  the  deed  are  **  I  give,  grant,  release  and  confirm,''  it  must  not, 
in  pleading  it,  be  stated  that  such  a  one  dedit  concessit,  relaxavit  et  eon- 
jbrmaoit,  but  qwod  concessit^  or  quod  reiMxaf)it  4^.  as  tlie  deed  opperates. 
a  Lev.  292.  R.  1  Vent.  78.  T.  Raym.  187.  1  Sid*  4G2.  2  Saund. 
96.  [1  Vent.  109.  Co.  Lit  301  b.  2  Saund  97  b.  (n.2.)]  So  if  a 
deed  operate  as  a  covenant  to  stand  seised,  the  party  pleading  it  cannot 
say  that  for  afiection  concessit  4^. ;  R.  3  Lev.  292.  4  Mod.  150.  Skin. 
815.  [Garth.  808«  2  Vent.  149,  260,  266}  and  tboi^h  he  add  **  qmx 
concessio  operavitper  viam  convetionis  stare  cesif  ^.  it  is  not  good,  for 
this  latter  allegation  is  impertinent ;  R.  3  Lev.  202 }  and  the  saane* 
though^he  conclude  virtiUe  cujus^  and  of  the  statute  of  uses  he  was  seised. 
Cent  per  3  J.  But  PoUexfen  ace.  and  the  judgment  of  the  3  J.  was  re- 
versed in  B.  R«  3  Lev.  292.  2  Vent.  149.  4  Mod.  149.  If  there  be  a 
feoffment  by  a  joint-tenant  to  his  companion,  it  should  be  pleaded  aa  a 
release,  (that  being  the  only  operative  conveyance  in  such  a  caseX  and 
not  as  a  feofiinent  or  grant.  4  Mod.  150.  [Co.  Lit  193  b.  200  b.  1 
Sid.  452.  2  Saund.  96.  1  Vent.  78.  T.  Raym*  187.]  For  tbe  sanae 
reason,  if  tenant  for  life  grant  to  him  in  reversion,  it  should  be  pleaded 
as  a  surrender.  4  Mod.  151.  [Comb.  190.)  Com.  Dig.  Pleader,  C. 
37.  So,  if  a  deed  be  by  the  words  **  dedi  et  concessit  4<*f  jet  if  it  ope- 
rate as  a  bargain  and  sale,  it  ought  to  be  so  pleaded.  Cra;  £1. 166,  and 
see  1  L.  Raym.  403,  404.  If  a  man  licence  another  to  enjoy  a  certain 
house  or  land  until  such  a  time,  this  amounts  to  a  lease,  and  may  be 
pleaded  as  such»  or  as  a  licence^  at  the  option  of  the  party  pleading  it. 
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&rdn  866.  2  Lav.  194.  So,  if  aa  oblige  covenant  not  to  sue  the 
obligor,  this  amounts  to  a  release,  and  may  be  pleaded  as  such ;  but  if 
he  only  covenant  not  to  sue  him  nntilr  such  a  time,  it  does  *not,  but  is 
the  subject  of  an  action  of  covenant  merely.  1  And.  307.  Cro.  El. 
tSSL  Ro.  Abr;  939.  See  Lit  Rep.  190.  Gro.  Car.  551.  March«' 
95.  Garth.  68, 64.  2  Sa&  573.  I  Show.  46.  1  T.  R.  446.  8  T. 
R.  168. 

In  pleading  a  deed,  also,  it  must  appear  upon  the  face  of  the  pleading 
that  it  was  sealed  by  the  party  who  made  it,  that  is,  the  seating  must 
either  be  expressly  averred^  see  1  Vent.  136,  13T.  Alley n,  21.  Cro.* 
£1. 356, 866.  Gomya's  Rep.  139,  140.  1  Sir.  508.  1  Saund.  291,  and 
h.  If  or  the  instrument  must  ^be  named  by  some  word  of  art,  such  as 
^  deed,"  "  indenture,''  cft  ^  writing  obligatory,"  which  of  themselves  im- 
port  that  the  instrument  was  sealed  by  the  party.  4  Leon.  176.  2  Ro. 
Rep.  228.  Gro.  £1.  737.  Per  Houghton,  J.  Gro.  Jac.  420.  2  Yent. 
107.  6  Mod.  306v  1  Sir.  412^  2  Str.  815.  2  L.  Raym.  1538.  But 
"trhbout  such  averment  or  words  of  art,  it  will  be  bad ;  and  therefore  if 
for  instance  it  be  alleged  that  J.  S.  by  bis  "  certain  writing"  demised,  or 
covenanted,  ot  acknowledged  dtc,  without  averring  that  he  sealed,  the 
court  will  not  intend  the  writing  to  be  a  deed.  Gro.  El.  571.  3  Lev. 
284.  2  L.  Raym.  1537, 15^;  A  defect  in  this^  respect,  however,  may 
be  aaded  by  the  adftiissiooof  the  other  party  that  the  writing  was  seal- 
ed;  as,  where  this  defect  occurred  in  an  action  of  debt  on  bond,  and 
the  defendant  ptayed  oyer  of  the  **  said  writing  obligatory,""  and  plead- 
ed payment,  the  court  held  it  to  be  cured  by  this  admission  in  the  plea 
that  the  writing  declared  upon  was  a  bond.  Gro.  Gar.  209,  and  see  1 
Saund.  291.  (q*  1.)  Delivery,  though  essential  tc  a  deed,  is  never  averred 
in  pieadiag,  Gro.  £1. 73^.    Gro.  Jac.  426.    2  L.  Raym.  1538.     1  Saund. 

Ml»  <n.  1.) 

It  is  also  necessary  to'  observe  that  in  pleadlnjf  deeds«  only  such  parts 
of  them  shoidd  be  set  fourth  as  uref  necessary  for  the  purpose  of  the 
parly  who  pleads  them,  together  with  such  other  parts  as  may  qualify 
those  necessary  patrts,  as  for  instance,  such  as  may  contain  conditions 
precedent,  or  the  like.  If  unnecessary  matter  be  stated,  the  court,  upon 
the  application  of  the  opposite  party,  would  probably  order  it  to  be 
struck  out  of  the  pleadibg,  and  the  party  pleadii^  it  would  have  to  pay 
the  costs  of  the  application  t  besides  unnecessary  recitals^  of  a  deed  in 
pleading  are  extremely  dangerous,  as  being  liable  to  variances  and  oth- 
er formal  objectieas.  And  even  as  to  the  parts  which  are  material  and 
necessary,  it  is  not  necesssory  to  set  them  forth  in  letters  and  words ; 
but  it  is  sufficient  to  state  merely  the  substance  and  legal  effisct  of  them. 
1  Saund.  288,  (n^  2.)    It  is  also  act  onfy  mneeessary  but  dangerous  to 
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describe  the  laods  &c.  as  they  are  contained  in  the  deed,  under  a  pm^ 
nameUf  as  it  is  called  ;  see  2  Latw.  lOM.     1  Ro.  Rep.  72,  422.    Owen^ 
133.    Yelv.  166.     1  Brownl.  145 ;   it  is  better  to  describe  them  as^ 
*^  certain  premises  in  the  said  indenture  particularly  mentioned  and  de-^ 
scribed."    So,  in  stating  the  term  in  a  demise,  where  the  exact  number 
of  years  is  inunaterial,  it  is  sufficient  to  describe  it  generally  as  a  demise 
for  a  certain  term  therein  mentioned,  and  still  unexpired  (if  such  be  the 
fact),  without  stating  any  number  of  years  in  certain.    And  the  like  in 
other  cases.    If  there  be  anv  variance  in  substance  between  'the  deed 
Uself,  and  the  ^statement  of  it  is  pleading,  the  opposite  party  may  have 
advantage  of  it  at  the  trial,  if  the  deed  be  put  in  issue  and  the  judge  refuse 
to  amend ;  see  ante,  p.  119 ;  or  he  may  set  it  forth  on  oyer,  and  demur 
generally.    So,  if  there  be  any  material  parts  of  the  deed  omitted,  which 
qualify  those  which  are  stated,  the  opposite  party  may  set  forth  the  deed 
on  oyer,  and  demur.    See  Saund.  366  (n.  1). 

There  is  another  general  rule  in  pleading  deeds,' vdiich  is  necessary 
to  be  mentioned  in  this  place ;  namely,  that  a  man  who  claims  by  deed 
and  pleads  it,  should  plead  it  with  a  profert  in  cttriOj  that  is,  should  say 
Aic  in  curia  prolaff  if  he  be  a  party  to  the  deed ;  for  by  shewing  of  the 
deed  in  court,  the  court  ar6  to  judge  whether  it  is  good.  R.  10  Co.  92 
a.  Co.  Lit  36  b.  R.  2  Cro.  272.  Yelv.  20L  [6  Co.  86.  Hob.  283. 
Sty.  459.  2  Salk.  498.  2  L.  Raym.  1076.  1  Salk.  76.  6  Mod. 
5244.]  Therefore  if  a  man  claim  a  villain,  or  any  other  tlung  which  he 
cannot  have  without  deed,  he  ought  to  shew  the  deed  in  court.  Lit.  s. 
183.  See  1  Bing.  217.  So,  if  a  man  allege  an  estate  of  freehold  to  be 
on  condition,  he  must  shew  a  deed  thereof.  Lit.  s.  365.  Com.  Dig. 
Pleader,  O.  1.  So,  in  debt  on  bond,  he  must  shew  the  bond.  So  where 
an  action  is  founded  on  a  deed,  he  must  shew  the  deed }  as  in  covenant, 
&c.  But  he  need  not  shew  to  the  court  a  writing  not  sealed :  as  if  he 
plead  a  warrant  of  a  justice  of  peace,  he  need  not  say  hie  in  citriaprolat.* 
R.  3  Lev.  205.  [Cro.  Jac.  372.  1  Ro.  Rep.  221.]  So,  if  he  plead  a 
sheriff *s  warrant;  D.  3  Lev.  205.  2  Cro.  372 ;  or  an  award,  for  it  i» 
no  deed.  Sty.  459  ;  or  a  policy  of  insurance ;  1  Sid.  386 ;  [or  a  bill  of 
exchange  or  promissory  note ;  Bunb.  248 ;  or  a  deed  operating  under 
the  statute  of  uses  ;  Dy.  277  a.  and  notes  in  marg.  Cro.  Jac.  217.  Cro. 
Car.  441.  Carth.  315.  1  Vez.  394.  3  T.  R.  156.  2  H.  Bl.  262.  1 
Saund.  9  (n.  1) ;  or  a  ffeoffment,  for  the  estate  passes  by  the  livery.  3^ 
T.  R.  156.]  So,  though  the  instrument  be  under  seal,  yet  if  it  be  not  a 
deed,  it  need  not  be  shewn ;  as  for  instance,  a  composition  with  credit* 
ors  on  the  stat.  8  &  9  W.  3,  c.  18.  R.  4  Mod.  58.  Com.  Dig.  Pleader, 
0.3. 

Not  only  parties  to  a  deed,  but  also  every  person  claiming  any 
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estate  -or  interest  by  a  deed,  though  he  be  no  party  to  it,  muft  ihew  it 
10  Co.  92  a.  Co.  Lit.  226  a.  Asy  if  there  be  a  release  of  a  right  to 
tenant  for  life  or  in  tail,  he  in  reversion  or  remainder,  who  pleads  it, 
must  shew  the  deed ;  Lit.  s.  453  ;  or  if  it  be  to  him  in  reversion  or 
remainder,  if  the  tenant  for  life  plead  it,  he  mast  have  it  in  his  hands. 
Lit.  8.  452.  So,  if  a  confirmation  be  to  tenant  for  life,  remainder  to  A., 
he  shall  not  have  waste  or  other  benefit  by  such  remainder,  without 
shewing  the  deed.  Lit;  s.  >578.  So,  if  the  defendant,  being  a  tinner, 
plead  a  pciviiege  granted  by  charter  of  Edw.  1  to  tinneirs  not  to  be 
sued  oat  of  the  stannaries,  he  ought  to  shew  the  patent,  for  he  is  privy 
to  it.  R.  Mo.  849.  Com.  Dig.  Pleader,  O.  4.  So,  though  he  have 
only  part  of  the  estate  Which  was  granted  by  the  original  deed,  he  must 
shew  the  deed :  as,  if  an  estate  be  granted  by  letters* patent,  the  lessee 
of  part  most  shew  the  letters-patent  in  pleading.  R.  10  Co.  92  a. 
Dub.  Dy.  29  h.  Semb.  cont.  2  Cro.  70.  So,  if  the  grantee  of  a  rent 
grant  a  part  of  the  rent  to  another,  the  second  grantee  ought  to  shew 
the  first  deed.  3  H.  6,  20,  21.  10  Co.  93  a.  Com.  Dig.  Pleader,  O.  5. 
So,  if  a  man  ^justify  under  one  who  is*  party  or  privy  to  a  deed,  in 
pleading  he  must  shew  the  deed.  10  Co.  92  a.  Co.  Lit.  226  a.  As 
if  he  justify  as  servant  to  the  lessee  of  a  patentee ;  R.  10  Co.  92  ai  2 
Cro.  817;  or  to  a  lessee,  who  by  a  covenant  in  his  lease  has  power  to 
take  trees  for  fire  bote ;  R.  2  Cro.  292 ;  or  as  servant  to  a  lessee  of 
tithes.  R.  2  Cro.  300.  Com.  Dig.  Pleader,  O.  6,  and  ^ee  2  Lil.  Reg. 
202.  Sty.  15.  And  if  ^a  deed  be  necessary,  he  who  pleads  it  must 
shew  it,  though  nothing  be  conveyed  or  transferred  by  the  deed,  but  it 
relates  merely  to  collateral  matter :  as  if  a  man  plead  attornment  by  a 
fl^rporation  to  a  grant  to  him  in  reversion,  he  must  shew  the  deed  of 
attornment,  although  he  claim  nothing  from  those  who  attorned,  and  the 
attornment  be  only  a  consent.  6  Co.  38  b.  Com.  Dig.  Pleader,  O.  7. 
1  Bubt.  119.    Cro.  Car.  143. 

But  if  a  man  be  a  stranger  to  the  deed,  and  claim  nothing  under  it, 
nor  justify  as  a  servant  to  one  who  is  party  or  privy,  he  need  not  shew 
the  deed,  though  he  plead  it.  .10  Co.  93,  94.  As,  if  he  come  in,  not 
by  the  party  to  the  deed,  but  by  act  of  law,  and  therefore  cannot  pro* 
vide  for  the  shewing  of  the  deed,  he  need  not  plead  it  with  a  profert ; 
as,  if  guardian  in  chivalry  in  right  of  the  heir  enter  for  a  condition  bro- 
ken, he  need  not  shew  the  deed  containing  the  condition.  Co.  Lit. 
225  b.  So,  tenant  by  statute  merchant,  staple,  or  elegit ;  Co.  Lit.  225 
b.  5Co.  75  a;  so,  tenant  in  dowelr;  Co.  Lit*  225  b«  [Jenk.  305. 
Cro.  Car.  209 ;  although  otherwise  as  to  tenant  by  the  courtesy.  Co. 
Lit.  226  a.  10  Co*  94.]  So,  the  assignee  of  a  debt  upon  bond  by 
43onNnissioners  of  bankrupt  need  not  shew  the  bond ;  for  be  comes  to 
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the  debt  hj  act  of  law.    K.  Gro.  Gar.  909.    [So,  where  there  was 
assignment  of  ail  debis,  with  a  power  of  attorney  to  the  assignee  to 
receive  and  compound  for  the  sane,  and  to  aubmit  them  to  arbitraUoiu 
and  the  assignee  on  an  arbitration  had  a  sum  awarded  to  be  paid  to 
him ;  in  an  action  by  the  assignee  for  the  suvi  so  awarded,  where  the 
assignment  was  of  course  set  forth  in  the  declaration,  it  was  holden 
not  to  be  necessary  to  make  pi  profert  of  it.    8  T.  B«  571.     Where 
the  grantee  of  the  next  presentation  was  outlawed,  and  the  church 
became  vacant;  and  the  lord  of  the  manor,  who  was  entitled  to  the 
goods  &G«   of  persons  outlawed,   brought  a  quare  mpeiU:  it  was 
ruled  that  the  plaintiS  being  in  m  h  paH^  and  not  privy  to  the  grant, 
was  not  bound  to  make  a  profert  of  it.    Hob.  S03.J    If  a  noinister 
sue  for  an  augmentation^  on  stat  20  Gar.  -9,  reseried  by  a  Jean  on  a 
demise  by  indenture  of  lands  belonging  to  his  deanery,  he  need  not 
shew  the  indenture,  for  it  is  suffieient  to  say  Penes  se  remanent    R.  3 
Lev.  83.    A  bailiff  who  justifies  under  a  justice  of  peace  need  not 
«hew  the  commission ;  20  H.  7,  7  a;  nor  need  a  noian  who  pleads  a 
patent  to  a  stranger  shew  the  patent,    ft.  Hard.  187,    So,  if  cestui  que 
use  plead  a  grant  of  an  advowson  by  a  deed  to  B.  to  his  use^  he  need 
not  shew  the  deed,  for  the  deed  belongs  to  B.    R.  2  Gro.  217.    So, 
if  there  be  a  covenant  to  stand  seised  to  the  use  of  B.,  he  who  claims 
under  B.  need  not  shew  the  deed  of  covenant  in  pleading  for  & 
is  in  by  law,  namely,   by  stat.  28  H.  8,  c.   10  of  uses.    Semb.  Cro^ 
Car.  442.      [Dy.  277.     Gro.  Jac.  217.     W.  Jon.  377.     Noy.  145. 
Garth.  316.]    So,  an  executor  of  a  feoffee  need  not  produce  the  deed  by 
which  the  plaintiff  enfeoffed  B.  to  the  use  of  *the  testator,,  in  debt  on 
a  bond  for  performance  of  a  covenant  in  the  same  deed.     R.  Lutw/ 
483.    Gom.  Dig.  Pleader,  O.  8.    So,  it  seems,  in  all  other  cases  where 
deeds  operating  under  the  statute  of  uses  are  pleaded,  a  profert  is  un* 
necessary.    Dy.  277  a,  and  notes  in  marg.    Gro.  Jac.  217.    Gro.  Gar^ 
441.    Garth.  315.     1  Yez.  304.    3  T.  R.  15«.    2  H.  Bl.  202.     1  Saund, 
0  (n.  1).    So,  where  a  person  has  no  right  to  the  possession  of  the  deed 
or  counterpart,  as  for  instance,  the  owner  of  a  rent*charge,  be  may 
plead  it  without  profert.     1  Yez.  304,  387.  and  see  ^  Show.  418.    8 
Iiov.  83.     Moor,  870.    Plowd.  149.    Sot  where  in  replevin  the  de* 
fendant  avowed  for  rent  devised  to  him  in  mortmain  by  the  custom  of 
London  by  testament ;  FuMhorpe  demanded  oyer  of  the  testament ;  but 
per  Strar^e^ii  belongs  to  the  executor :  as,  a  feme,  who  demands  dower 
of  a  rent  granted  to  her  husband,  shall  not  shew  the  deed,  for  it  belongs 
to  the  heir.    Bro.  Oy.  de  Rec.  10.    To  the  above  rule,  namely,  that  a 
atranger  to  a  deed  is  not  obliged  to  plead  it  with  profert,  there  is,  how- 
.ever,  this  exception :  that  if  the  deed  belong  to  him,  he  muat  ahew  iW 
itbough  be  came  to  the  .estate  by  act  of  Jaw;  thus*  tbe.lord  by  escheat 
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jrfiall  not  plead  a  condition  to  defeat  a  freehold,  withoat  shewing  it  [be- 
rOaoae  the  deed  belongs  to  him].  Co.  I^t.  226  a.  So,  tenant  by  the 
courtesy  shall  not  plead  a  condition  made  by  his  wife,  without  shewing 
it,  though  be  is  in  by  act  of  law ;  for  it  is  presumed  that  he  has  the 
4eed8  which  belonged  toJiiswife.  Go.  Lit.  226  a.  .So,  if  the  uncle 
x)f  tenapt  in  tail  enfeoff  another  with  warranty,  who  afterwards  releases 
the  warranty  to  the  feaflfor,  and  the  uncle  die ;  if  the  tenant  in  taU 
plead  the  release,  he  must  shew  it,  for  it  belongs  to  him  after  the 
.death  of  his  uncle.    Co.  Lit*  393  a.     Com.  Dig.  Pleader,  O.  9. 

Secondly,  if  the  estate'  created  by  a  deed  be  executed  [or  determin- 
.ed,J  if  the  deed  be  pleaded  by  a  person  who  is  neither  party  nor  privy 
,to  it,  he  need  not  shew  it:  as,  if  he  plead  a  feoffment  to  A.  upon  condi- 
^tioD,  and  entry  for  the  condition  broken,  and  afterwards  a  descent  to  the 
defendant,  he  need  not  shew  the  deed  of  condition,  for  it  is  executed. 
■Co.  Lit.  226  a.    So,  if  he  plead  a  mortgage  and  payment  at  the  day,  he 
need  not  shew  the  deed,;  for  the  condition  being  performed,  the  deed 
perhaps  was  delivered  up.    Co.  Lit.  226  a.    So,  if  a  mortgagee  demise 
for  years,  and  the  nKurtgagor  re-enter ;  in  debt  for  rent  against  the  les- 
see afterwards^,  he  shall  plead  the  mortgage  and  re-entry  without  shew- 
ing^ the  deed.    Co.  Lit  226  a.    So,  if  a  confirmation  be  to  a  lessee  for 
life,  remainder  to  A. ;  in  waste  dz;c.  by  A.  i^er  the  estate  executed, 
he  need  not  shew  the  deed.    Co.  Lit.  317  b.    So,  if  the  defendant  plead 
^n  assignment  6f  a  lease,  and  the  plaintiff  reply  that  he  could  not  as* 
sign  without  the  lessor's  licence  by  deed,  and  the  defendant  rejoin  that 
he  had  licence  by  de^d,  he  need  not  shew  it,  for  it  is  executed.    R.  6 
Co.  88  b.    R.  2  Cro.  102.    Com.  Dig.  Pleader,  O.  10.    So,  the  grantee 
^f  the  next  presentation  to  a  church,  having  presented,  need  not  shew 
ithe  deed  of  grant  to  hiin»  being  a  matter  executed.     1  Ro.  Rep.  221, 
per  Coke  &  Dodderidge.    Dy.  29,  pi.  194.    Uut  a  party  or  privy  to  a 
.deed  must  shew  it,  though  the  estate  be  executed :  thus,  the  lessor  him- 
self cannot  plead  a  condition  and  entry  for  the  condition  *broken,  with- 
.out  shewing  the  d<ed,  though  the  condition  be  executed.    Co.  Lit.  227, 
226  b.    Com.  Dig.  Pleader,  0. 11. 

Thirdly,  if  there  be  a  deed,  where  it  was  not  necessary,  whereby  no 
.estate  or  interest  is  conveyed,  a  man  who  pleads  it  need  not  shew  it  to 
the  court:  as,  if  a  lease  be  on  condition  not  to  assign  without  licence 
and  the  lessee  plead  a  licence  by  deed,  he  need  not  shew  the  deed  ;  for 
there  is  nothing  conveyed  by  it,  and  a  licence  without  deed  would  have 
been  sufficient.  R.  6  Co.  38.  [1  Bulst.  119.  Cro.  Car.  143.]  So,  if 
the  condition  be  that  he  will  not  assign  without  deed,  and  he  plead  an 
.assignment  by  deed,  he  need  not  shew  the  deed  ;  for  a  deed  was  nOt 
Mccissary  ex  protisione  legis^  but  only  ex protn^'one  kaminis.    6  Co.  38 
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•b.  So,  in  debt  for  rent  upon  a  lease  by  indenture,  it  is  not.  necesBar]^ 
[it  seems]  to  shew  it ;  for  the  lease  is  the  foundation  of  the  action,  and 
it  need  not  be  by  indenture.  Per  2  J.  Cro.  El.  711.  6  Co.  38  b.  in 
marg.  Com.  Dig.  Pleader,  O.  14.  But  it  has  beenbolden  that  where  a 
thing  is  conveyed  by  deed,  which  would  pass  without  one,  if  a  party 
plead  the  deed,  and  make  title  thereby,  he  must  plead  it  with  a  profert. 
2  Mod.  64. 

Lastly,  if  the  deed  pleaded  be  only  in  the  inducement  to  the  action  or 
bar,  it  need  not  be  shewn  to  the  court :  [8  T.  R.  571.  2  Bulst.  228. 
Sty.  193.  264.  Cro.  El.  217.  W.  Jon.  377.  Cro.  Jac.  43,  70.  Cro. 
Cat.  442.  1  Ro.  Rep.  13,  328 :]  as,  in  a  suit  in  the  Exchequer  by  the 
king's  farmer,  he  need  not  shew  the  deed  whereby  he  is  fanner ;  for  it 
is  collateral  to  the  action.  6  Co.  38  b.  So,  in  an  action  on  the  stat.  2 
&  3  Ed.  6,  c.  13,  if  the  plaintiff  declare  that  the  king  granted  tithes  by 
letters  patent  to  A.  for  life,  who  leased  to  the  plaintiff  for  years,  he  need 
not  shew  to  the  court  the  letters-patent,  which  are  only  conveyance  to 
the  action.  R.  2  Cro.  70.  So,  in  an  action  for  disturbance  of  a  way, 
if  the  plaintiff  declare  that  a  corporation  and  all  que  estate  &c.  in  such 
a  messuage,  have  a  way,  he  need  not  shew  the  deed  whereby  the  estate 
was  conveyed  to  the  corporation ;  for  it  is  only  inducement  R.  2  Cro; 
673.  {Palm.  3S7,  and  see  Cro.  Jac.  171.  Yelv.  201.  Brownl.  220; 
2  Mod.  277.]  So,  in  xieplevin,  if  the  avowant  claim  by  a  que  eetate  a 
hundred  to  which  a  leet  is  incident,  he  need  not  shew  the  deed  whereby 
the  hundred  is  claimed,  for  this  is  only  inducement  to  the  leet  2  Leon. 
74.  So,  in  trespass,  if  the  defendant  justify  by  command  of  the  heir  of 
A.,  who  died  seised,  and  the  iand  descended  to  his  heir ;  and  the  plain- 
tiff says  that  A.  by  indenture  xx>venanted  to  stand  seised  to  the  use  of 
JB.  &C.9  and  by  his  licence  &c.,  and  traverses  the  dying  seised :  he  need 
not  shew  the  indenture,  for  it  is  only  inducement  to  the  traverse.  R. 
Cro.  Cat.  442.  W.  Jon.  377.    Com.  Dig.  Pleader,  0.  15. 

As  to  the  form  of  profertf  it  is  usually  thus :  after  stating  that  on 
such  a  day,  by  a  certain  indenture  j&c,  then  say,  **  one  part  of  which 
said  indenture**  (or  "  which  said  writing  obligatory")  **  sealed  with  the 
seal  of  the  said  J^  8.,  the  said  J.  N.  now  brings  here  into  court,  the  date 
whereof  is  the  day  .and  year  aforesaid."  The  profert  should  be  of  the 
original  deed  itself,  and  not  merely  of  a  confirmation  of  it ;  Bro.  Mon- 
strans,  134 ;  nor  is  profert  even  of  a  counterpart,  it  seems,  sufficient 
Noy.  53,  see  3  T.  R.  153,  n.  but  see  9B.&  Ad.  306.  It  *is  not  neces- 
sary, however,  to  state  in  it  the  names  of  the  witnesses  to  the  deed. 
Fortesc.  866.  And  in  an  action  on  a  bond  conditioned  for  the  perform- 
ance of  covenants  in  another  deed,  it  is  sufficient  to  make  profert  of 
the  bondt  and  not  of  the  other  deed ;  it  is  the  duty  of  the  defendant  to 
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mske  profert  of  the  deed  containing  the  covenants.    1  Saund.  8, 0, 6 
JIfod.  287,  per  cur. 

If  one  party  however  detain  the  deed,  the  other  may  plead  it  without 
shewing  it.  [3  T.  R.  153:]  thus,  tenant  in  assise  may  plead  a  feoff- 
ment on  condition  and  entry,  and  that  the  plaintiff  entered  and  took  the 
chest  where  the  deed  was  kept,  and  detains  it,  without  shewing  the 
deed.  Co.  Lit.  226  a.  So,  in  waste,  the  defendant  may  plead  a  re- 
lease,  and  that  the  plaintiff  got  possession  of  it  and  detains  it,  without 
shewing  the  release.  5  Co.  75  a.  So,  the  plaintiff  may  declare  that 
by  indenture,  which  the  defendant  |?ene^  se  retinett  A.  demised  the  rec. 
tory  to  the  defendant,  who  thereby  covenanted  to  find  a  priest  and  to 
pay  him  202.  per  ann.,  and  that  the  plaintiff  was  found,  and  now  brings 
debt  for  the  20/.  without  9l  profert  in  cur^ ;  for  neither  the  indenture  nor 
counterpart  belong  to  him.'  K.  3  Lev.  88.  Com.  Dig.  Pleader,  O.  12.^ 
So,  if  a  deed  be  shewn  in  court  and  denied,,  for  which  reason  it  remains 
in  court,  it  may  be  pleaded  in  another  court  without  shewing  it.  5  Co^ 
74  b.  Com.  Dig.  Pleader,  O.  13.  So,  it  has  been  holden  to  be  a  suffi- 
cient reason  to  dispense  with  the  necessity  of  profert,  to  state  that  the 
deed  which  is  pleaded  has  been  lost  by  time  and  accident,  or  by  any 
other  casualty,  as  by  fire  &c. ;  3  T.  R.  151.  153  n. ;  or  that  it  has  been 
destroyed  by  the  opposite  party.  3  T.  R.  153  n.  See  2  Str«  1186.  1 
Wils.  16.  And  where,  in  setting  forth  a  conveyance,  it  was  stated 
that  a  release  was  cancelled  '*  by  the  seal  of  the  releasor  being  taken  off 
and  destroyed  or  lost,"  with  a  profert  of  the  residue  of  the  deed,  the 
conrtof  C.  P.  held  this  to  be  good  pleading.  2  H.  BK  259.  But  where 
a  defendant  in  trespass  pleaded,  by  way  of  justification,  that  he  was  pos- 
sessed of  a  right  of  common  over  the  locus  in  quo  under  a  deed  of  grant 
by  a  former  owner,  alleged  to  be  since  lost  or  destroyed  by  accident 
and  length  of  time,  and  therefore  not  preferred  in  court,  <*  of  which  the 
date  and  names  of  the  parties  are  unknown  ;**  the  court  held  this  to  be 
bad.  10  East,  55.  If  instead  of  pleading  an  excuse  for  profert»  the 
deed  be  inadvertently  pleaded  with  profert,  the  opposite  party  wiH  be 
entitled  to  oyer ;  3  T.  R.  153  n. ;  and  nothing  but  the  production  of  the 
deed  will  suffice.  4  East,  585.  But  in  such  a  case,  the  party  pleading 
may  have  leave  to  aihend,  by  inserting  the  excuse  for  profert.  1  Saund. 
9  a.    3  T.  R.  153  n:  and  see  1  Wils.  16. 

Want  of  profert  was  formerly  error ;  it  was  afterwards  aided  after 
verdict  by  stat.  16  &  17  C.  2,  c.  8 ;  and  now,  by  stat.  4  Ann.  c.  16,  it 
is  aided,  unless  advantage  be  taken  of  it  by  special  demurrer.  Lutw. 
1355,    Com.  Dig.  Pleader,  O.  17. 

Where  a  judgment  of  any  of  the  superior  courts  is  pleaded,  it  mnst 
be  pleaded  with  a  prout  paM  per  recordunh  and  not  with  a  profert. 
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for  it  is  in  the  custody  of  the  court  and  not  of  the  party/  See  Coittr 
Dig.  Pleader,  £.  29.  And  the  same  of  records  of  inferior  coiirts«  for 
the  same  reason.  11  H.  4,  12,  13.  Bro.  Oyer,  8.  5  Co.  75  a.  Co. 
Lit.  231  b.  So,  a  recognizance  is  pleaded  with  a  *prouJt  pattt per  recor^ 
dum  merely.  And  where  a  judgment  is  only  matter  of  induceoient, 
even  the  prout  patet  may  be  omitted  ;  as  in  an  action  on.  the  case  for  an 
escape  upon  a  capias  uUagatum^  in  the  recital  of  the  outlawry  in  the  de- 
claration, it  need  not  be  averred  viiihii  provt  patet  per  recordvm;  Lutw. 
111.  R.  5  Mod.  9,  10;  although  some  precedents  do  it.  Lutw.« 
111.  So,  in  escape  after  commitrhent  in  execution  on  a  judgment,  it 
will  be  good  without  such  averment.  R.  on  gen.  demurrer,  2  Salk. 
565.  Com>  Dig.  Pleader,  C.  82.  And  even  if  the  prouipaJtBt  be  omit- 
ted, where  it  is  requisite,  the  omission  is  now,  by  st.  4  Ann.  c.  16,  aided^ 
unless  advantage  be  taken  of  it  by  special  demurrer. 

If  letters-patent  be  pleaded  in  the  same  court  in  which  they  are  of 
record,  they  need  not  be  pleaded  with  a  profert ;  5  Co.  74  bb  2  Salk. 
497 ;  but  if  inroUed  in  another  court,  they  must  be  pleaded  with  a  pro» 
fert  either  of  the  letters-patent  themselves,  or  of  an  exemplification^ 
thereof.  2  Salk.  497.  Com.  Dig.  Pleader,  O.  13.  st.  3  &  4  £d.  6,  c 
4.  explained  by  13  EL  c.  6.  10  Co.  88.  92.  Moor,  849.  Dy.  29  b. 
1  Saund.  189,  but  see  1  T.  R.  149.  A  bargain  and  sale  inroUed  also, 
thoi^h  quasi  a  matter  of  record,  nnist  be  pleaded  with  a  profert 
either  of  the  deed  itself,  5  Co.  74  b.,  or  of  a  copy  of  the  inrolment.  10* 
Ann.  c.  18« 

Having  thus  treated  of  the  pleading  of  deeds  generally,  we  shall  now 
notice  some  peculiarities  in  the  pleading  of  particular  deeds. 

A  feoffment  is  never  pleaded  by  deed  \  but  the  pleading  n^rely  states 
that  J.  S.  on  such  a  day  enfeoffed  J.  N.  of  the  said  tenement?  &c,^  ta 
have  and  to  hold  &c. ;  consequently  a  profert  is  unnecessary ;  2  Saund^ 
10.  (n.  13. ;)  nor  is  it  necessary  to  plead  livery  or  attornment ;  Co.  Lit 
303.  Yelv.  135.  Plowd.  149,  150.  Doug.  263.  10  E.  3,  45.  Doct. 
PL  48,  and  see  3  T.  R.  156.  1  Saund.  6a;  indeed  attornment  need 
not  be  pleaded  in  any  case.  Doug.  283.  4  Ann.  c.  16,  s.  9,  10.  II: 
G.  2,  c.  19,  s.  11. 

The  best  way  of  declaring  upon  a  lease,  is^  to  n^i  forth  that  part  of  it 
only  which  is  necessary  to  entitle  the  plaintiff  to  recover,  and  to  state 
no  more  of  the  covenants  than  those  on  which  breaches  are  assigned. 
See  ante,  p*  132.  Therefore  in  an  action  of  covenant  for  non-payment 
of  rent,  it  is  sufficient  to  allege  in  the  declaration  that  the  plaintifl^  oo 
such  a  day  and  year,  at  such  a  place,  by  a  certain  indenture  made  be. 
tween  him  of  the  one.  part  and  the  defendant  of  the  other  part  (which 
the  plaintiff  brings  here  into  court)  demised  to  the  defendant  <'  cenain 
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IMplnis^s  {wtieokrly  meotiooed  and  described  in  the  said  indenture,'' 
(instead  of  setting  out  the  parcels,  as  is  too  frequently  done,  and  which 
is  not  only  unnecessary  but  extremely  dangerous,)  **  except  as  therein 
is  excepted,'*  to  hold  the  same  to  the  defendant,  except  &c*,  for  a  cer« 
tain  term  therein  mentioned  and  still  unexpired,  yielding  the  rent  of 
'     i  payable  on  dec ;  and  then  state  the  covenant  for  non-payment  of 
rent,  the  entry  of  the  defendant,  and  the  breach  in  not  paying  so  much 
rent  due.    Or,  if  the  action  be  for  the  breach  of  any  other  covenants, 
the  plaintiff  need  ojlly  state  *'  at  a  certain  rent  payable  by  the  defend- 
ant  to  the  plaintiff,  as  in  the  said  indenture  is  mentioned,"  and  then  set 
out  the  covenants  on  which  the  action  is  brou^t,  and  the  breach  of 
them.    Cowp.  665,  727.     1  Saund.  288.(n.  3.)    If  the  lease  be  a  lease 
for  years,  it  is  not  ^necessary  (though  usual)  to  state  any  entry  or  oc* 
cupation  by  the  lessee ;  for  though  he  neither  enter  nor  occupy,  he 
mast  pay  the  rent^  it  being  due  by  the  lease  or  contract,  and  not  by  the 
occupation.     1  Salk.  209,  and  see  Doug.  455^    But  in  debt  for  rent 
upon  a  lease  at  will,  it  is  otherwise ;  for  the  rent  is  only  due  in  respect 
of  the  occupation.    1  Salk.  209.    The  time  of  entry,  also,  is  often  in- 
aertad,  but  unnecessarily ;  for  verttOe  c^gus  intramtj  generally^  has  been 
holden  sufficient  without  shewing  the  time ;  Cro^  Jac.  549.    Latch.  196. 
and  see  Cro.  £1.  169.    Doug^  461,  n. ;  and  so  are  many  entries.    Clift. 
231.  pi.  5,  282.  pi.  6,  285.  pL  8.     Lib.  pL  114.  pi.   11.  117.  ph  23.  118. 
pi.  27.    1  Saund.  208.  (n.  1.)     Where  the  plaintiff  declares  upon  a 
demise  by  himself,  he  is  not  obliged  to  set  out  any  title  to  the  lands  dec. 
demised,  but  may  begin  his  declaration  with  stating  that  '*  Whereas  by 
a  certain  indenture  &c.  he  demised"  dec. ;  1  Str.  230,  281.    Garth.  82. 
Lib.  PI.  97.    LiL  £nt«  180, 141 ;  but  in  an  action  by  an  assignee  of  the 
reversion,  he  must  set  out  the  tide  of  <  the  lessor  to  the  demised  premi- 
ses, that  it  may  appear  he  had  such  an  estate  in  the  reversion  as  might 
be  legally  assigned  to  the  plaintiff.    Clift«  Ent.  218,  pl.  7.    LiL  Ent. 
182.  185.     1  Saund.  281,  288.  (n.  2«)  see  ante,  p.  84. 

A  surrraider  is  either  in  deed,  or  by  operation  of  law.  A  surrender 
in  deed  must  be  pleaded  by  the  the  words  ncrjncst  redtfuU,  (which  alone 
in  pleading  describes  the  operation  of  a  conveyance  as  a  surrender), 
Crb.  Car.  101.  4  Mod.  151,  whatever  the  operative  words  of  the  con- 
veyance may  be.  And  therefore  if  a  lessee  for  life  or  years  grant  or 
release  or  discharge  to  his  lessor,  all  his  right,  title  and  estate  in  or  to 
such  land,  it  is  hoMen  to  amount  to  a  surrender,  and  must  be  pleaded 
as  such.  2  Ro.  Abr.  497.  pl.  15,  497,  498.  H.  pl.  1.  2  Wils.26,  27. 
4  Mod.  151.  And  the  same  as  to  surrenders  by  opperation  of  law:  as 
if  a  surrender  be  by  acceptance  of  a  new  lease,  it  is  not  good  to  say 
that  the  lessee  being  possessed  by  a  former  lease,  the  lessor  demised  to 
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Um ;  bat  that  the  leisee  surrendered  and  then  the  lenor  demkod  f<r 
him,  or  that  the  lessor  entered  and  demised.  Semb.  per  Dy.  PI.  Cooir 
104  b.  So,  regularly,  [in  surrenders  in  deed]  he  ought  to  shew  tbattber 
lessor  assented  to  it,  where  the  other  party  pleads  or  brings  an  adioa 
in  disaffimmnce  of  the  surrender ;  2  Vent.  207 }  but  the  omissioB  will 
be  aided  after  verdict ;  apd  it  is  not  of  necessity.  Semb.  2  Vent.  20Xr 
[2  Vent.  108.  2  Salk.  618.]  Com.  Dig.  .Surrender,  N.  It  is  not  ne« 
cessary  however  to  state  that  the  lessor  entered  after  agreeing  to  the 
surrender,  for  it  shall  be  intended.  Cro.  Car.  101.  2  Saund.  805  b« 
See  the  form  of  pleading  a  surrender,  1  Sauad.  235  c^    2  Saund.  22. 

An  assignment  of  a  term,  when  leaded  by  any  person  who  was  a 
party  or  privy  to  it,  is  (if  by  deed)  usually  pleaded  as  other  deeds ;  see 
the  form  1  Saund.  56.  2  Saund.  21 ;  or  if  by  a  mere  note  in  writing,  it 
may  be  pleaded  in  like  manner,  but  withmit  reference  to  the  writing  f 
see  the  form,  2  Saund.  418 ;:  and  indeed  in  neither  case  is  it  necessary 
to  state  the  assignment  to  be  by  deed  or  writing,  although  it  most  a^ 
pear  in  evidence  to  be  so.  I  Saund*  234  (h.  3.)  ante*,  p.  d5*  But 
when  pleaded  by  a  person  who  was  not  a  party  or  privy  to  it,  as  by  the 
lessor  or  assignee  of  the  reversion,  it  is  sufficient  to  state  it  in  a  gcaer" 
al  manner,  thus :  that  "  AH  the  estate,  ^'right  title  and  mterest  of  the 
said  A.''  (the  lessee)  *<  of,  in,  and  to  the  said  demised  premises,  after- 
wards, to  wit,  on  Sec.  aforesaid,  by  assignment  caine  to  the  said  J.  S  ;** 
and  this  form  wiUanswerr  although  there  may  have  beenseveial  mesne 
assignments. 

In  pleading  a  covenant  to  stand  seised  to  uses,  it  must  be  etated  te^ 
have  been  made  ia  consideration  of  either  metaral  love  and  afiectioo 
(stating  the  relationship  between  the  coveoantor  and  the  covenantee)  or 
marriage ;  and  that  the  covenantor  thereby  co^aanted  that  he  and  his 
heirs  would  from  thenceforth  stand  seised  of  the  premises  in  qoestiov 
with  their  appurtenances,  to  the  use  of  the  covenantee.  Us  heiiy  ice. 
As  has  been  before  mentioned  (ante,  p«  131,)  it  is  little  matter  whether 
the  words  of  the  deed  accord  with  this  form  of  pleading  f  if  the  deed 
operate  as  a  covenant  to  stand  seised,  it  must  be  pleaded  ia  the  manner 
now  directed.    2  Saund.  96  b.  (n.  1),  WI.    1  Saund.  230  c. 

A  bargain  and  sale  is  pleaded,  regularly,  thus :  that  such  a  one,  by 
indenture  of  such  a  date,  between  such  and  such,  debiio  mode  in  such  a 
eourt,  wfra  sex  menses  iuncproximos  sequetUes  irretutaf  secwidumformam 
etatuti  4^.  pro  quadam  pecunies  summa,  barganixavit  et  vejididU  ^.  3 
Saund.  11,  12.  [And  see  the  precedents,  1  Saund.  256.  2  Saund.  275. J 
Although  the  deed  be  by  the  words  '*  dedi  et  conceseii**  yet  if  it  operate  ae 
a  bargain  and  sale,  it  should  be  so  pleaded.  R.  Oo.  El.  166^  [see  ante, 
p.  131 .]    If  it  be  said  that  such  a.  one,  by  indenture,  bargemnawU  et  eon- 
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^a,  it  is  good,  though  ^*pro  quadam  pecunuB  summa?*  be  omitted ;  R. 
aoc  Dym  90  b,  in  mwrg.  Moor,  504.  1  Lieon.  170.  Dub.  Dy.  00  b. 
T.  Raym.  201.  1  Lev.  808.  Semb.  Coot.  Moor,  670 ;  or,  at  least,  if 
bad  upon  demurrer,  yet  it  would  be  good  after  verdict  R.  1  Lev.  308. 
R.  1  Vent.  109.  [Omitting  to  state  that  the  deed  was  made  for  a  pe« 
ciuuary  or  other  valuable  consideration,  or  stating  it  to  have  been  made 
**  for  the  considerations  therein  mentioned,^  geoerally,  has  since  been 
liolden  bad  upon  demurrer,  although  it  would  be  cured  by  verdict,  or  by 
taking  issue  on  a  collateral  fact ;  2  8tr.  1228.  1  Wils.  91 ;  and  in  a 
late  case  upon  the  subject,  it  was  hoMen  that  the  only  way  of  taking  ad- 
vantage of  it  is  by  special  deknurrer.  2  H,  BL  2IU.]  If  a  bargain  and 
sale  be  pleaded,  without  alleging  in  what  court  it  was  iorolled,  it  vrill 
be  bad ;  R.  Yelv.  21S ;  and  **juxta  farmam  sUUuJtT  does  not  supfdy  itt 
2  Croi.  291.  So,  if  it  be  said  «'  dMto  modo  irraiulatf "  in  such  a  court 
without  sayiog  **  teamium  fimum  ttatuH^*  or  **  within  six  months,"  it 
will  be  bad ;  R.  after  verdict,  Alleyn,  19.  [Sty;  84.]  Semb.  Cart 
221  ;  bat  if  ^  secundMmformam  skthUit^  be  added  without  saying  "  with- 
in six  months,"  it  is  sufficient.  Semb.2  Saund.  11.  So,  if  it  be  said 
debiio  moda  irrohdair  in  such  a  court,  within  six  months,  it  is  good,  al- 
thoc^k  **  secwubm  formam  sUiiiaP  be  omitted.  Semb.  2  Saund.  12. 
Com.  Dig.  Baig.  and  Sale,  B.  12»  What  is  mentioaed  here,  as  to  in- 
roUment,  must  of  course  be  holden  to  extend  only  to  conveyances  of 
freehold  estates,  and  not  to  a  bargain  and  sale  for  a  term  of  years. 

A  lease  and  release,  when  a  conveyance  under  the  statute  of  uses,  is 
pleaded  thus :  you  first  state  a  bargain  and  sale  for  a  year  $  "  by  virtue 
of  whidi  said  indenture,  and  by  fprce  of  the  statute  made  for  transfer- 
ring uses  into  possession,"  the  bargainee  became  possessed  of  *the  ten- 
ements for  the  term ;  and  being  so  possessed,  and  the  bargainor  being 
a^ed  of  the  reversion,— -you  then  slate  the  release  of  the  reversion  to 
the  bargainee.  See  the  form  2  Saund.  10, 11.,  and  notes  16^  16.  It  is 
usual,  after  stating  the  release,  and  after  the  words  **  by  virtue  of  which 
said  release,''  to  add  *^  4nd  byfflfrce  if  the  statute  Jbr  transferring  usee  in- 
ioposseetkm"  the  bargainee  became  seised  &c. ;  but  these  words  in  ital- 
ics seem  lo  be  not  only  uonecessary^  but  improper ;  for  the  release  is 
in  fact  a  conveyance  at  common  law,  and  not  a  conveyance  operating 
under  the  statute  of  uses. 

A  lease  and  refeabe,  when  a  common  law  conveyance,  is  pleaded 
thus :  you  first  <tate  the  lease  for  a  year ;  next,  that  the  lessee  entered 
aad  was  possessed,  (which  it  is  essential  to  state ;  for  until  the  lessee 
have  entered,  he  is  not  capable  of  a  release) :  and  that,  being  so  pos. 
seesed,  and  the  lessor  seised  of  the  reversion,  the  lessor  released  the 
TCfveniott  to  ike  lesaee.    See  the  form,  2  Saund.  277. 
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As  to  letters-patent  or  grants  from  the  crown,  in  pleading  them,  it 
is  in  the  first  place  necessary  to  shew  of  what  estate  the  king  was 
seised  at  the  time  of  the  grant ;  for  the  king  may  be  seised  of  a  less  es- 
tate than  a  fee  simple.  Latch.  14.  121.  1  Saund.  187  (n.  1).  It  most 
also  be  shewn  quo  jure  the  king  was  seised,  (whether  in  right  of  his 
crown,  duchy  of  Lancaster  Sec.)  and  under  what  seal  he  granted ;  for 
the  mode  of  granting  varies  according  to  the  right  in  which  he  was  seis- 
ed :  the  possessions  of  the  crown  being  grantable  only  under  the  great 
seal,  and  those  of  the  duchy  of  Lancaster  under  the  seal  of  the  duchy 
or  county  palatine.  1  Saund.  187  (n.  1).  Per  Hale.  1  Yeni.  222. 
See  ante,  p.  125.  Also,  when  the  consideration  of  the  king's  patent  is 
executory,  the  plaintiff  in  pleading  such  a  patent  must  aver  that  the 
thing  is  done :  As  if  the  king  grant  pro  eo  that  I  shall  find  a  lamp, 
release  a  debt,  &c.,  it  ought  to  be  averred  that  I  found  the  lamp,  releas- 
ed, &C.  21  £.  4,  48.  Plowd.  455  a.  Hob.  281.  If  a  grant  be  pro 
canciKo  impendendo^  the  party  should  aver  that  he  was  ready  to  give 
counsel.  W.  Jon.  204.  Com.  Dig.  Pleader,  C.  62.  So,  if  the  consid- 
eration of  a  patent  be  the  surmise  of  the  patentee :  as  if  the  king,  pro 
eo  that  the  manor  is  escheated,  grants ;  it  ought  to  he  averred  that  the 
manor  was  escheated.  21  E.  4,  48,  40.  If  the  king  grant  an  office, 
with  all  fees,  without  naming  any ;  in  pleading,  it  ought  to  be  averred 
that  there  are  fees  in  certain,  otherwise  the  grant  is  only  a  burthen  and 
no  interest,  and  therefore  revocable  at  pleasure.  R.  W*  Jon.  204. 
Com.  Dig.  Pleader,  C.  68.  But  if  the  consideration  of  the  patent  be 
executed,  it  need  not  be  averred :  as  if  the  king  grant  for  service 
done.  R.  Plowd.  455  a.  Hob.  231.  Com.  Dig.  Pleader,  C.  64.  And 
it  Is  suflicient,  when  there  ought  to  be  an  averment,  to  aver  the  consid- 
eration to  be  performed,  without  more :  as  if  the  king,  in  consideration 
of  the  surrender  of  a  lease,  grants,  it  is  sufficient  to  aver  the  surrender 
made,  without  saying  that  there  was  a  lease ;  for  the  surrender  is  the 
consideration.  R.  1  Co.  43.  Com.  Dig.  Pleader,  C.  65.  It  is  also 
necessary  to  state  the  grant  to  havd^been  inroUed  in  the  Court  of 
Chancery,  and  to  make  a  profert  either  of  the  grant  itself,  or  of  an 
exemplification  thereof.  Ante,  p.  188.  1  Saund.  180  *(n.  2).  See 
a  form  of  pleading  a  lease  from  the  crown,  1  Saund.  187,  271. 

In  pleading  a  fine,  it  is  not  necessary  to  allege  that  A.,  who  levied  it, 
was  seised  in  fee,  or  of  any  other  estate ;  Semb.  Lutw.  1622.  1  Leon. 
255.  [Dy.  201  a.  see  Bro.  Fines  8 ;]  or  if  alleged,  it  is  not  traversa- 
ble, R.  Lutw.  1621.  fl608,  1625,]  being  merely  form :  Sav.  85 ;  yet 
it  is  usual  to  allege  it;  Lutw.  1621.  [but  see  1  Leon.  255.  1  Saund. 
258.  2  Saund.  175.  260  ;]  and  in  pleading  a  fine  star  conusance  de  troU 
taatum^  it  ought  to  be  alleged.    Lutw.  1622.    It  should  be  pleaded  that 
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qwUam  finis  se  lewimt  &c.,  and  not  that  A.  levied  a  fine  &c. ;  2  lost. 
511  ;  or  it  may  be  et  Juit  quadam  finali$  concardia  &c.    2  Lev.  81- 
R.  Plowd.  431  b.    [So,  in  pleading  a  fine,  it  is  necessary  to  shew  in 
what  term  and  at  what  place  (as  at  Westminster)  it  was  levied  ;  for  the 
other  pany  may  plead  no  such  record  or  fine.    Bco.  Pleading,  167.] 
It  is  not  necessary,  however,  to  state  that  it  was  levied  in  the  Common 
Pleas ;  coram  JustitiarUs  DonUni  Regis  ofud  W*^  is  usual  and  sufiicient. 
Plowd.  431  b.    Nor  is  it  necessary  to  allege  before  what  Justices  the 
fine  was  acknowledged ;  Plowd.  105  a. ;  [but  it  is  doubtful  if  the  case 
here  cited  warrants   this  observation  ;  for  in  1  H.  7, 10  b.  pi.  13.  Bro. 
Pines  125,  it  is  said  that  in  pleading  a  fine,  every  one  of  the  Justices  of 
the  Common  Bench  must  be  named  by  their  names  ;  and  so  are  all  the 
pieeedeuts.     Plowd.   353.    Co.  £nt.   171   a.  182  a.    Clift.  305.     2 
Lutw.  1016.    2  Saund.  175  e.  (n.  2.)]    If  a  fine  be  acknowledged  in 
Hilary  term,  and  recorded  in  Easter,  it  may  be  pleaded  qwidam  finis  se 
bwwH  termino  SU  HSariif  for  it  was  a  fine  before  the  engrossing ;  Semb. 
Plowd.  431   b.     1   Salk.  341 ;  or  it  may  be  alleged  specially,  as  the 
truth  was ;  Plowd;  431  b.     1  Leo.  76 ;  or  quidam  finis  se  levavit  term 
HiL  4*  postea  term.  P.  conces^et  recardaf.    Bend  pi.  141.     It  is  not 
necessary  to  state  that  the  fine  Was  engrossed ;  Semb.  And.^cont.  1 
LfCO.  76,  77.    Sav.  85 ;  or  that  the  party  barred  by  it  was  of  sound 
mind,  of  full  age,  at  large,  dec. ;  Plowd.  376  a.    R.  1  Leo.  76.     Sav. 
85 ;  or  that  a  feme  covert  was  examined.    Plowd.  105  a.    It  is  not 
proper  to  plead  a  fine  of  such  lands  inter  alia ;  1  Leon.  255 ;  [although 
most  of  the  precedents  are  so;. and  if  followed  by  the  words  ^  by  the 
name  and  description  of  &c.,  stating  the  parcels,  as  in  the  fine,  so 
that  there  may  be  no  variance    between  the  fine  pleaded  and  the 
chirogra|>h  or  copy  of  the  record  produced  in  evidence,  it  may   be 
sufficient]     If  pleaded  prout  per  finem  de  recardo  hie  remansn^  &c.9 
without  adding  et  per  procIam\  it  is  sufficient ;  1  Leon.  77.    Sav.  85 ; 
or,  indeed,  the  prout  patet  per  finem  de  recordo&c.  may  be  omitted  alto- 
gether.   1  Leon.  77.    Sav.  85.    Com.  Dig.  Fine,  H.  2.    But  it  is  neces- 
sary in  pleading  to  distinguish  whether  it  was  a  fine  with  proclamations, 
or  a  fine  at  common  law :  if  a  fine  with  proclamationsi  and  that  the 
proclamations  were  necessary  to  give  efiect  to  it,  (as  in  the  case  of  a 
fine  levied  by  tenant  in  tail,  or  to  bar  strangers,  &c.)  it  must  be  express- 
ly alleged  that  it  was  a  fine  with  proclamations,  otherwise  it  will  be  in- 
tended  to  be  a  fine  only  at  common  law ;  Plowd*  861  b.    Moor.  220. 
Palm.  224  ;  and  if  the  proclamations  were  not  made  pursuant  to  the 
statutes,  that  fact  may  be  shewn  in  the  plea  of  the  other  party,  *and  the 
proclamations  be  thereby  avoided.    Plowd.  266.     1  Saund.  259  (n.  8.) 
Set  forms  of  pleading  a  fine  with  proclamations,  1  Saund.  258.    Co. 
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Eat.  171  a.  582  a.  Clift.  305.  2  Lutw.  1016,  1017,  Plowd.  854« 
428  ;  the  like  without  proclamatioDs,  2  Saund.  260 ;  the  like  of  a  /!»« 
sur  concessit  2  Saund.  175  e.  It  is  not  necessary  to  plead  the  deed 
to  lead  or  declare  the  uses  of  the  fine  ;  on  the  contrary,  it  seems  objec- 
tionable to  do  so ;  but  it  should  be  stated  merely  that  the  fine  was  levied 
to  such  and  such  uses,  according  to  the  legal  effect  of  the  deed.  Vide 
infra,  and  Comb.  403.     1  L.  Raym.  154.    2  Salk.  676.    Carth<  411. 

A  common  recovery,  being  a  record  must  be  pleaded  entire  ;  Hob. 
24 ;  and  it  must  appear  upon  the  face  of  the  pleadings  to  have  beea  a 
good  recovery.  It  must  be  stiated  to  have  been  executed ;  for,  until 
execHtion,  the  party  who  suffered  it  was  seised  in  tail  as  before.  R. 
Jon.  10.  Lutw.  1550.  [1  Wils.  48.]  R.  cent.  2  Lev.  31,  but  Ln. 
makes  a  qtuere.  If  he  say  that  a  recovery  was  had  de  tenementis  pn^ 
dict\  it  is  bad ;  for  he  ought  to  shew  that  it  was  by  such  names  of  which 
a  prtBcipe  lies.  R.  Moor,  60  L  8o  if  he  plead  that  A.  being  seised  in 
tail,  a  prcedpe  Was  brought  against  B.,  adtunc  tenen*  liberi  tmememtit 
without  shewing  how  he  had  the  freehold,  it  is  bad ;  It  1  Mod.  218. 
2  Mod*  70ft  Semb.  cont.  Lutw.  1540 ;  Or  that  A.  being  seised  for  life»^ 
remainder  to  B.  in  tail,  a  recovery  was  bad  against  B,,  tunc  tenen?  Sberi 
tenementif  ^.  3  Co.  50  a.  So,  if  he  say  that  cestui  que  use  entered  su* 
per  recuperati&nem  predictum^  and  was  seised  in  fee,  i<  is  bad;  for  fae 
ought  to  shew  entry  or  execution  by  force  of  the  recovery,  and  seisin 
by  force  of  the  stat.  27  H.  8,  c.  10.  R.  Jon.  10.  Com.  Dig.  Pleader, 
8  A.  8.  Where,  after  pleading  a  recovery^  the  party  then  pleaded  a 
deed  declaring  the  uses  of  it,  the  court  held  it  to  be  ill  pleaded ;  for, 
instead  of  setting  forth  the  deed,  he  should  have  pleaded,  according  to 
the  construction  of  law,  that  the  recovery  was  to  such  uses  at  the  time 
it  was  suffered.  Comb.  403.  1  L.  Raym.  154.  2  Salk.  676.  Carth. 
411.  See  the  form  of  pleading  a  recovery,  Lutw.  833.  963.  1590. 
Clift.  814.  3  East,  346 ;  the  like,  of  a  recovery  with  single  voncher,  2 
Saund.  80. 

In  pleading  a  surrender  of  an  admission  to  copyhold  lands  &C.,  you 

state  the  surrender,  grant,  and  admission ;  see  the  form,  1  Saund.  146, 
147 ;  in  pleading  a  surrender  to  the  use  of  a  will,  you  state  the  surren- 
der, will,  death  of  devisor,  the  presentment  of  tbe^death  and  will  by  the 
homage,  the  grant  of  the  lord  thereupon  to  the  devisee,  and  his  admis- 
sion ;  in  pleading  a  grant  by  the  lord  merely,  you  state  the  lands  to  be 
parcel  of  the  manor,  demised  and  demisable  by  copy  of  court-rollf  6cc 
the  seisin  of  the  lord,  the  grant,  and  the  grantee's  entry;  (which  latter  is 
a  necessary  averment,  although  not  traversable.)  1  Saund.  147  (n.  2). 
See  the  form,  1  Saund.  146,  147.  and  see  ante,  p.  124.  The  admittance 
of  a  copyholder,  an  well  upon  a  descent  as  a  surrender«  may  be  pleaded 
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Of  8  grant.  4  Co.  82.  So,  he  may  allege  the  admittance  of  his  ancestor 
isa  grant,  and  atiew  his  descent  from  him,  and  that  he  himself  entered, 
without  shewing  any  admittance  of  himself.  4  Co^  28  b.  But  he  can- 
not plead  that  his  father  was  seised  in  fee  at  the  will  of  the  lord  by 
copy  of  court-roll,  according  to  the  eostom  of  the  manor,  and  that  he 
died  seised,  *and  the  land  descended  to  him ;  because  his  interest  in 
jadgment  of  law  is  but  a  particular  interest  at  will.  4  Co.  22.  Cro. 
Jac.  103.    Cro.  Car.  190.    Bac.  Abr.  Pleas,  I.  7. 

In  pleading  a  devise  of  lands,  it  is  not  sufficient  to  say  that  the  devN 
BOT  was  seised,  generally ;  but  it  should  be  shewn  of  what  estate,  that 
the  court  may  judge  that  be  could  doTise.    ft.  Cro.  El.  590.    So,  if  a  man 
plead  a  devise  of  land,  he  ought  to  plead  that  it  was  in  writing*    Per 
Holt,  2  Salk.  519.     [1  Saund.  276,  a.  (n.  2.)]    So  he  ought  to  shew 
that  the  devisor  died  seised ;  for  otherwise  the  will  does    not  operate.^ 
Dy.  143  a.     1  Mod.  217.    But  he  need  not  state  that  the  devisor  was 
of  fiiU  age  &c.,  that  not  being  required  by  the  purview  of  the  aet,  but 
by  a  separate  proviso.    Plowd.  276,  a.  Com.  Dig.  Devise,  P.    See  the 
form  of  pleading  a  devise,  1  Saund.  276  a.    2  Saund.  235, 363 ;  the  like 
of  a  will,  vrtiereby  the  executor  becomes  entitled  to  chattels  real  not 
disposed  of,  1  Saund.  106.    2  Saund.  21.    If  a  man  devise  his  chattels 
real  or  personal,  or  giv-e  any  specific  legacy,  the  legatee  cannot  enter 
into  the  land,  or  take  the  I^^cy,  without  the  consent  of  the  executorr 
Co.  Lit  111  a.    Perk.  s.  488,  570.     1  Ro.  Abr.  616.    A.  pi.  1,  2.    AK 
Ieyn,W.    Went  &x.  222.    Finch,  L.  172.    Sty.  56.    Ther^orethe 
devisee  of  a  cbdtel  real  must  aver  in  pleading  (bat  he  entered  into  the 
lands  with  Che  consent  of  the  execuitor  ;  Sty.  61^ ;  otherwise  he  shall  be 
deemed  a  disseisor.    Moor,  538.    Owen,  66.    So,  the  legatee^of  a  spe-* 
cific  legacy  most  state  the  executov^s  consent  to  his  legacy.    See  the 
form,  1  Saund.  278.    But  when  a  man  seised  oi  lands  dec.  in  fee,  devi- 
ses the  same  in  fee  tail,  for  life,  or  years,  the  devisee  may  enter  without 
the  assent  of  the  exeeulor,  because  the  executor  has  nothing  to  do  witk 
the  real  estate.    Co.  Lit..lll  a.     1  Saund.  278  (n.  5). 

In  pleading  an  aet  done  pursuant  to  a  power,  it  must  be  shewn  that 
tiie  power  was  strictly  pursued  in  aU  its  circumstances.  If  it  be  said 
that  it  was  executed  in  the  presence  of  three  credible  witnesses,  it  must 
be  shewn  who  were  the  witnesses  by  name.  D.  1  Co.  1 1 1  a.  Com, 
Dig.  Poiar,  F. 

After  pleading  a  conveyance,  it  is  usual  and  in  most  cases  necessary 
to  state  the  ^^t  of  it,  that  is,  the  seisin  or  possession  the  grantee  4cc. 
acquired  under  it :  thus,  <<  By  wrtue  of  which  said  jeoffmeni,  he  the  said 
J.  N.  then  and  ikere  became  oimI  teas  seised  cf  and  in  the  said  tenements 
with  ike  apptskmaneee^  in  hie  demesne  as  of  fee;  and  Mng  so  thereof  eeis- 
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tiT  4*^.,  80  proceed  to  set  out  the  subsequent  coDveyanceSi  if  way* 
And  the  like  in  other  cases.  See  ante,  p.  121 — 126.  After  pleading  a 
lease,  it  is  usual  (though  not  in  all  cases  necessary,  see  ante,  p.  138)  ta 
state  the  entry  of  the  lessee.  After  pleading  deeds  operating  under  the 
statute  of  uses,  you  always  after  the  words  ^  By  virtue  of  which  said 
indenture."  add  "  and  by  force  of  the  statute  for  transferring  uses  into 
possession,"  he  the  said  J.  N.  &c. :  see  ante,  p.  141 ;  and  if  it  be  a  bar- 
gain and  sale  inrolled,  you  insert  the  words  *<  and  inrollment,"  after  in- 
denture 4     9  Saund^  12. 

StfAxiXtB  and  other  records^  how  pleaded."]    PUBLIC  statutes  (as  has 
been  mentioned,  ante,  p.  95)  are  never  recited  in  pleading.    4  Co.  76. 
Bro.  Pari.  69.  2  Ro.  Abr.  466.    Cro.  EI.  601.    Doct.  PI.  ♦337.     Bac 
Abr.  Statute  L.  1,  unless  in  cases  where  they  give  a  new  form  of  action, 
2  Inst.  121.    Bro4  Act  sur  Stat  47,  Pari.  75,  and  do  not  ascertain  the 
form  of  the  writ.    Bro.  ibid.    Therefore,  even  where  a  statute  gives  an 
old  form  of  action  in  a  new  case,  as  for  instance  trespass  by  an  execu- 
tor de  bonis  asportatis  in  vita  testatoris^  it  is  not  necessary  to  recite  the 
Stat    Id.  Bac.  Abr.  st.  L.  4.  Com.  Dig.  Act  sur  st  G.  H.    But  although 
a  public  statute  need  not  be  recited^  yet  all  the  circumstances  necessary 
to  bring  the  matter  to  be  pleaded,  within  the  statute,  roust  be  stated  or 
averred,  as  directed,  ante  p.  94.    See.  Doct  pi.  332—^36.  3  Wils«  318^ 
1  Stark,  92.     There  is  this  distinction,  however,  to  b^  taken  in  declara- 
tions, namely,  that  wjiere  a  matter  not  allowed  at  common  law  is  on^de 
lawful  for  the  first  time  by  statute,  it  must  be  shown  in  pleading  to  have 
been  done  strictly  according  to  the  directions  of  the  statute,  and  of  ev- 
ery subsequent  statute  upon  the  subject:  as  if  a  devise  of  lands  be  plead- 
ed, it  must  be  shewn  to  be  in  writing,  as  required  by  32  H.  8,  c«  1,  and 
that  the  requisites  to  its  validity  under  the  statute  of  frauds  have  been 
complied  with :  But  where  a  statute  makes  certain  circumstances  ne- 
cessary to  ttie  validity  of  an  act,  which  was  already  vdlid  at  common 
law  without  such  circumstances,  these  circumstances  need  not  be  men- 
tioned in  pleading ;  thus  although  by  stat  29  C.  2,  c.  3,  an  assignment 
of  a  term  must  be  in  writing,  yet  it  is  not  necessary,  in  pleading  ity  to 
allege  that  it  is  in  writing,  although  it  must  appear  in  evidence  to  be  so* 
12  Mod.  540.     Bac.  Abr.  stat.  L.  3.    4  H.  7,  8.    2  Salk.  519.     1 
Saund.  276  a.  (n.  2.)     This  distinction,  however,  it  seems,  does  not  hold 
as  to  pleas ;  upon  the  face  of  a  plea,  it  must  appear  that  the  act  was 
done  strictly  according  to  the  directions  of  the  statute,  whether  it  were 
lawful  at  common  law,  or  rendered  so  for  the  first  time  by  statute :  thus, 
where  the  defendant  pleaded  that  another  person  for  a  good  considera- 
tion promised  to  be  answerable  to  the  plaintiff*  for  the  debt,  it  was  bold- 
en  that  it  should  be  shewn  to  have  been  in  writing,  so  that  it  might  ap- 
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pear  to  be  socb  a  cQintract  as  the  pkintiff  couM  enfereev    T.  Raym.  460. 
2  Saand.  376,  a.  (o.  2.) 

And  not  only  is  an  affirmative  statement  of  alt  eircumstances  ne« 
ceseary  to  bring  tbe  matter  pleaded  within  tbe  statute  requisite,  bat  if 
there  be  any  exception  or  proviso  in  the  same  clause  of  the  act,  it  must 
be  sbewDy  negatively,  that  the  matter  pleaded  is  not  within  soeh  excep- 
tion or  proviso;  7  T.  K.  27«  and  see  1  T.  R  141.  922 }  and  therefore 
in  a  sdre  facias  on  a  judgment  against  a  person  who  had  been  twice  a 
bankrupt,  under  stat.  5  Geo.  3,  a  30,  s.  9,  which  says,  ^  tbe  futore  cs- 
tate  and  effects  of  such  a  person  shall  be  liable  to  bis  creditors  unless 
tbe  estate  shall  produce  sufficient  to  pay  16s.  in  the  pouady^dcc  it  is 
necessary  for  the  plaintiff  to  aver  that  the  bankrupt's  estate  has  not  paid 
I5s.  in  the  pound.  7  T.  R.  27.  and  see  Plowd,  410.  Bro.  Head.  164. 
1  L«  Raym.  130«  Bac  Abr.  Statute  L.  3.  1  Str.  66.  2  L.  Bajrm. 
141&  r  Bur.  148.  Doug.  846.  8  T.  R.  542.  1  Bast,  646,  647  n. 
But  if  the  proviso  or  exception  be  in  a  subsequent  substantive  clause 
or  statute,  1  T.  R.  320»  or^  althoi]^h  in  the  same  section,  yet  if  it  be 
not  incorporated  with  tbe  enacting  clause  by  any  words  of  reference, 
1  Bam.  dc  Aid.  *04,  itis  then  matter  of  defence  for  the  other  party,  and 
need  not  be  negatived  in  tbe  pleadiog.  See  Crob  Jac.  140.  1  L. 
Raym.  310. 

After  thus  statij^  all  the  facts  and  cincomstanoes  neeessary  to  bring 
the  case  within  the  statute,  if  it  be  an  action  for  any  thing  done  or 
omitted,  contrary  to  the  provisions  thereof,  the  statement  concludes 
with  these  words,  **  Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.''  Where  there  are  two  or  more  statutes  on  the 
subject,  it  may  sometimes  be  doubtful  whether  this  conclusion  shouW* 
be  contra ^fortnam  sUUutif  or  MtaiUiorvnu  If  one  statute  prohibit  the 
doing  of  an  act,  and  another  afterwards  inflict  a  forfeiture  for  doing 
it,  a  person  suing  for  the  forfeiture  must  conclude  contra  formam 
staiuiorum  /  Plowd*  206  ;  but  where  a  temporary  statute  is  continued 
by  a  subsequent  one,  or  wher^  a  statute  refers  to  a  former  statute,  and 
adopts  and  continues  the  provisions  of  it,  tbe  proper  conclusion  is  con^ 
tra  formam  staUOu  Lutw.  212.  2  Stra.  1066,  and  see  1  Saood.  136, 
(n.  5.)  A  mistake  in  tbe  conclusion  in  this  respect  however  is  aided  by 
verdict.  Dy.  846,  847.  Also,  if  canira  formam  dec.  be  used,  where 
there  is  no  statute  upon  the  subject^  the  words  may  be  rejected  as 
surplusage*  1  Vent.  103,  and  see  Bac.  Abr*  Plea*  L  4.  Sav.  49.i 
1  Brownl.  196. 

A  private  statute  must  be  specially  recited  in  {deeding :  otherwise 
the  com!  cannot  take  notice  of  any  thing  contained  in  it  4  Co.  6;  2 
Ro.  Abr.  466.    2  Mod.  57.    Bac.  Abr.  Statutes  lu  2. 
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A  ftatate  passed  in  a  sessioii  GommenciBg  in  the  second  year  airf 
ending  in  the  tliird  year  of  a  reign,  cannot  be  pleaded  as  passed  in  the 
second  and  third  years ;  erea  although  it  have  been  recognized  by  a 
subsequent  statute  as  haring  been  passed  in  tbo  second  and  third  years, 
A  V.  BUr$,  1  Ad,  6l  E.  837. 

If  a  statute  be  recited  or  pleaded,  the  day,  year,  and  place  of  th& 
making  of  it  must  be  shewn ;  and  if  the  day  of  the  commencement  or 
coBclusioQ  of  the  parliament  be  mistaken,  it  will  be  bad,  Semb*  Cro^ 
Car.  2S2,  tlioi^b  it  be  in  a  private  act,  and  nul  tiel  record  tfot  pleaded  ^ 
ibr  the  court  ex  oJfUio  will  take  notice  of  the  commencement,  proroga- 
tion, &c  of  every  session  of  parliament,  and  consequently  (if  mis-stated> 
that  there  is  no  sueh  act.  R.  1  Lev.  200.  [See  2  M .  &  S.  Id2.}  If  the 
aesaion  were  holdea  by  prorogation,  the  shortest  and  safest  way  of 
pleading  is  ad  »e$sumem  parliamenf  ienL  sueh  a  day  and  year,  in  such  a 
place  ;  2Cro.  11 L  LQtw%  140,  1409;  ibr  if  the  parliament  oommeQ- 
ced  quinio  MHz,  and  were  prorogued  ad  octamtm  JSfia^  and  then  the  act 
passed,  if  it  be  pleaded  ad  parUam$ntum  tentum  octato  EKx.  it  is  bad* 
R.  iHowd  70  a.  R.  2  Cro*  i  11, 190.  Cont.  l>y.  06  a.  {andquarv,  see 
1  Haym.  210,  948«  1  Lev.  206.  Lutw.  140.  But  if  tlie  parliament 
had  been  only  adjourned,  it  wouM  be  clearly  bad  to  plead  it  as  of  the 
8th  year.  12  Mod.  602.  2  Id.  242.  1  L.  Raym.  343.]  So,  where 
the  parliament  was  summoned  the  28rd  of  January,  1  Elix,  and  then 
pororogoed  to  the  25tfa  Jaaaary,  if  it  be  pleaded  that  by  a  statute  tapor- 
iMunenla  induHif  28  Jan.  et  iunc  freregat  %9qne  25  Jan.  ediff  it  is  bad ; 
for- the.  parliament  did  not  commence  till  the  25th  Jan ;  R.  l>y.  208  a ; 
[and  the  words  tteqme  ad  most  be  coasidered  as  indusYve  of  the  day  to 
Which  they  rehte.  1  L.  Raym.  210.]  So,  if  a  statute  be  pleaded  as 
made  the  2d  November,  2  and  8  Ed.  6^  it  is  bad :  for  the  same  day 
cannot  be  in  two  years.  ^R.  Moor.  900.  [So,  when  pleaded  as 
made  in  the  8  &  0  W.  8,  it  waa  bolden  bad ;  for  it  should  have  been 
pleaded  as  of  the  8th  year^  in  which  the  session  began.  Fon&seue^  872^ 
but  see  Cowp.  474.}  So,  if  a  statute  be  pleaded  to  have  been  made 
the  20  Eliz.  where  the  parliament  commenced  the  28  *Eliz,  it  will  be 
bad ;  R.  8  Lev.  888.  R»  1  And  205^  See  Lutw.  1117;  or  at  a  session, 
18  Feb.  14  Gar.  whore  the  prorogation  was  18  Feb.  15  Car.  Semb* 
T.  Raym.  lOtl.  [It  is  not  necessary  to  recite  the  title  of  a  statute,  1 
L.  Raym.  77,  or  the  preamble,  6  Afod.  62.  8  Mod.  144,  for  they  are 
no  part  of  the  statute ;  Bac,  Abr.  Statute  L.  8 ; J  yet  if  the  party  recite 
the  title  of  an  act,  and  it  be  misrecited,  it  will  be  bad.  6  Mod.  69, 68*.  9 
Salk.  600.  As  to  the  body  of  the  act,  it  is  sufficient  to  recite  so  much  of 
it  as  concems  the  matter  in  question ;  [Plowd.  106|  65,  410.  Cro.  Jae* 
140.  T.  Jon.  50.  ny.  108  hi  Uoot.  Fl.  884;}  and  therefore  if  it  be  said, 
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itOer  aiia  inactUaiumfiiU,  it  is  niPell-    Plowd.  05  a.    And  if  the  {Nurty  re* 
int»  so  moeh  of  a  statute  as  makes  for  him,  it  is'Suffici^Dt,  thoogh  he 
onut  a  proviso  or  other  clause  that  makes  against  him ;  K*  Plowd.  10$ 
a.    R.  22  Cro.  139 ;  [pronuded  such  ctause  dtc.  he  not  ia  the  same  sec* 
tioti  or  part  of  the  statute  with  4be  part  so  pleaded,  but  Ibroi  a  subse- 
queat  substantive  clause ;  Plowd.  4H)-    Bro.  Pletd.  1^4.  .  1  L.  RayiQ* 
120.     Bac  Abr.  Statute  L.  3 ;  in  which  case  the  opposite  party  may 
make  sa6h  subsequent  clause  or  proviso  a  part  of  his  pieadiog*    Cro« 
Jac*  140.    1  L.  Raym.  190«]    If,  in  reeitiog  a  statute,  there  be  a  ma- 
terial varianee,  the  pleadiog  is  thereby  vitiated :  as  if  the  tioK  or  plaoa 
^  making  it  be  mistaken,  R.  Lutw.  140.    [Dy.  74  b.    Forlese-  872.    4 
Ce.  18  a.]    Wid^tufra;  or  if  the  act  be  reoiied  ia  coq|uncftive  word9^ 
wbese  it  is  in  disfuoetive }  R.  Cm»  Eh  96, 697.    16  T.  R.  771.  and  see 
2  fiulst.  47,  48,  49.] ;    so,  if  in  reciting  the  stat.  5  EK  of  perjury,  il 
be  stated  ^  fuoi  ^tMinhet  ^a  aimiUeni  Ufcritftmret*  for  ""omiUerHf  R. 
2  Cro,  133 ;  or  if,  ia  the  recital  of  the  stat«  6  H.  6,  c  9,  **\f  any  feoff* 
ment  or  discoatinaance  thereof  be  made/'  the  word  thereof  be  omitted : 
R.  Cro.  El.  697 :  ia  all  these  cases  the  misiecretal  is  fatal.    [See  1  L« 
Raym.  882.    Cro.  SU.  186,  26aL    Cro.  Car.  186.    And  it  makes  no  dif* 
fereooe  in  tins  respect  whether  the  statute  be  pHvate  or  public)  for  if  a 
party  undertake  to  recite  a  public  statute,  and  misrecitfl  it^  it  is  as  fatal 
as  in  the  case  of  a  private  statute.    JNowd.   79, 84w    Br^«  Pari.  87. 
Cro.  £1.  286.    Cro.  Car.  282.  2  Mod.  99.    So,  if  the  title  or  pmambia 
of  a  statute  be  misrecited,  it  is  fatal,  although  it  was  not  necessary  to 
state  it,  as  already  mentioned.    6  Mod.  62.    if  the  year,  day  or  place 
of  makiog  a  private  statute  be  misstated,  it  may  be  taken  advantage  of 
upon  a  general  demurrer.   Moor.  651.     1  L.  Raym.  210,  843..    1  Lev. 
296.    1  Doug.  97  A.     Ante,  p.  146,  or  it  seems  by  motiDa  in  arrest 
of  judgment ;  see  2  L.  Raym.  142.;  biit  if  the  matter  of  the  statute  bcf 
misrecited,  advantage  can  be  taken  of  the  vsd'iance  only  by  pleading 
UMltiel  record.    1  L.  Raym.  382.  2  Mod«  241.  see.  1  Sid.  856.    If  a 
public  statute  however  be  misrecited  in  the  year,  day  or  place  df 
making  it,  or  in  the  matter  of  it,  advisatage  may  be  had  of  it  either 
upon  general  demurrer.  Bra  Pari.  87.    Cnx  Jac  211.    2  Hawk.  c.  9&^ 
8.  104,  or  by  motion  in  arrest  of  ludgmeat,  6  T.  R.  771,  or  by  writ  of 
error ;  indeed  the  court,  io  sueh  a  case,  cannot  give  judgnotot,^  evea  if 
the  parties  should  consent  to  it    Cro.  £1. 246.    06«g*  87.}    A  trifling 
or  immaterial  variance,  however.  Will  not  prejudice :  2  Bulst.  47,  51 : 
as  if  an  act  say  «*  if  a  recovery  be  in  mliquibu$  cwriuT  and  it  be  recited 
^  in  oHqua  eurla/^  it  is  sufficient.    IL  Cro.  Car.  528.  [and  soe  Cro.  Car« 
186.     1  L.  Raynn.  382.  *2  Mod.  98.  T.  Jon.  81.    8  Wib.  818.    2  Bulst. 
47^  48,49.     Jtot  this  does  not  exteadio  a  silbstaatial  farianea  in  mai» 
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ter  uQDeeegsarily  set  out,  I  Dong.  97.  6  Mod.  62,  mten  perfaapf  aftdr 
yerdict.]  Also,  if,  after  pleading  a  pabiie  statute,  you  conclude  **  cam-* 
traformam  statuti  in  huftumadi  casu  edM^^  a  miareeital  is  not  fatal ;  bat 
if  you  conclude  *'  e&ntra  formam  staHUi  prmHeli^^  or  **  vigore  gUOmti 
prtsdktirix  is  otherwise.  Lutw.  140.  {Fortesc.  872.  1  Str.  212, 
1  Ld.  Raym.  382.  Plowd.  79,  84.  Cro.  Car.  288.  Freem.  311.] 
Com.  Dig.  Action  upon  stat*  L  See  the  form  of  pleading  a  statute,  1 
Saund.  193. 

In  pleading  a  judgment,  it  is  not  necessary  to  set  forth  all  the  piXH 
ceedings  in  the  cause ;  it  is  sufficient  to  state  shortly  that  the  plaintiff 
in  Easter  term  dec.  impleaded  the  defendant  in  the  court  of  our  lord  the 
king  before  the  king  himself  (the  said  court  then  being  dtc.)  in  a  plea 
cS  debt  (or  as  the  case  may  be,)  and  that  such  proceedings  were  there- 
upon had,  that  afterwards  in  Trinity  term  &a  the  plaintiff  by  the  con- 
sideration of  the  said  court  recovered  his  said  debt  &c.  1  Saond.  92. 
(n.  2.)  So,  in  pleading  the  judgments  even  of  inferior  courts,  whether 
of  record  or  not,  it  is  now  holden  not  to  be  necessary  to  set  out  the 
cause  of  action,  or  that  the  defendant  became  indebted  within  the  juris- 
diction of  the  court ';  but  it  is  sufficient  to  say,  that  at  a  certain  court 
dec.  holden  at  &c.  J.  N.  levied  his  plaint  against  J.  S.  in  a  certain  plea 
of  trespass  on  the  case,  or  debt  &c  (as  the  case  may  be,)  for  a  cause  of 
action  arising  within  the  jurisdiction  of  the  court,  and  thereupon  sucli 
proceedings  were  had,  that  afterwards  dec.  it  was  considered  by  the 
said  court  that  the  said  J.  N.  should  recover  against  the  said  J.  S.  &c. 
Gowp.  18.  Formerly  it  was  necessary  to  set  forth  the  whole  proceed- 
ings in  the  inferior  court,  it  not  being  allowable  to  set  them  out  with  a 
taiUer  prooesmm  fuU;  2  Lutw.  913,  918.  2  Vent.  100;  latterly,  how- 
ever it  has  been  holden  otherwise.  2  Lev.  81.  1  L.  Raym.  80. .  8 
Lev.  408.  1  Wils.  317.  2  Wils.  5.  2  Lutw.  1410.  1414.  2  Mod. 
102.  19&  Carth.  53.  2  Lutw.  1869.  1  Saund.  92.  (n.  2.)  and  see  Com. 
J)ig.  Pleader,  2  W.  1*2,  E.  18.  But  although,  in  pleading,  the  judgment 
^f  an  inferior  court  is  stated  thus  shortly,  in  evidence  the  whole  of  the 
proceedings  must  be  proved,  in  the  same  manner  as  formerly  when  the. 
whole  of  the  proceedings  were  set  out. 

As  to  the  pleading  of  fines  and  recoveries,  see  ante,  p.  142. 143. 

In  pleading  a  reeognhnoce,  yott  stale  that  the  conusor  came  into 
«ourt  and  became  pledge  &c.  in  the  same  manner  as  set  forth  in  the  re- 
cognizance roll,  (see  1  Arch.  Pr.  C.  B.  281.  Arch.  Forms,  257,  258,) 
except  that  you  state  it  in  the  past  instead  of  the  present  tense,  and  add 
time  &c.  In  stating  a  recognizance  of  bail,  it  must  be  shewn  expreas- 
iy  at  whose  suit  the  conusor  became  bail,  and  for  what  sum  the  action 
ms  Jbiroiq^t    1  Wila>  284^    Indeed  ia  all  cases  pf  pleading  a  reoqgni* 
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imce  or  statole  staple  Jcc  the  party  pleading  it  must  shew  the  cer« 
tainty  of  the  atatttte  or  reeofnisanee.  Ash.  Eat.  228.  Rast.  189  a. 
[and  see  1  Barn.  &  Aid.  153.]  And  therefore  if  he  declare  quod  A. 
coram  CK  J.  eonceasii  aa  teneri^  4^.  et  H  defeceriU  concenmi  per  idem 
scriptum  quod  currerent  super  so  poena  in  slat  stop!  without  saying  per 
scriptum  suum  obligatoriunif  or  secundum  formam  statuiit  it  is  bad.  R. 
per  3  J^  Cro.  Car.  803.  So,  *if  the  declaration  do  not  shew  the  statute 
to  have  such  seals  as  the  act  directs,  it  will  be  bad.  Moor,  811.  But 
if  the  statute  be  recited  merely  as  inducement  to  the  action,  it  is  suffi- 
cient»  though  it  be  not  said  that  it  was  sub  sigiUo.  R.  Moor,  811.^  So' 
if  the  jury  find  that  A.  recogn*  so  debero  dec.  without  saying /wr  scriptum 
obKgatorium^  or  secundum  formam  statuti^  it  is  sufficient.  K.  4  Co.  85 
b.     Com.  Dig.  Pleader,  2  W.  10. 

A  writ  is  pleaded  thus;  that  J.  N.  prosecuted  out  of  such  a  court 
(stating  the  style  of  the  court)  a  certain  writ  called  a  Capias  &c. 
whereby  it  was  commanded  &c.,  or  whereby  our  said  lord  the  now 
king  commanded  dec.  so  stating  the  substance  of  the  writ.  See  the 
forms.  1  Saund.  17,  18,  380.  2  Saund.  52.  77.  See  the  form  of 
pleading  a  ca.  sa.  2  Saund.  98,  99 ;  a^./a.  1  Saund.  903,  304 ;  an  afe- 
egtit  2  Saund.  68  a.  &c 

Strictly  speaking,  the  pleading  of  a  matter  of  record,  in  all  cases 
where  nul  iiel  record  may  be  pleaded  in  answer  to  it,  should  conclude 
with  prout  patetper  recordum^  ^,  A  judgment  is  always  so  pleaded ; 
sec  ante,  p.  137 ;  So,  fines  and  recoveries,  although  holden  not  to  be 
necessary;  see  ante,  p.  142,  143;  So,  a  recognizance ;  ante,  p;  137; 
but  writs  are  never  pleaded  with  a  proui  patet^  except  in  a  replication 
of  a  writ  with  continuances,  to  a  plea  of  tender  or  of  the  statute  of 
limitations.  Where  proui  patet  per  recordum  is  requisite,  the  omission 
of  it  ean  be  taken  advantage  of  by  a  special  demurrer  only.  4  Ann.  c. 
16,  ante,  p.  138. 

Averment^  how  made.]  An  averment  is  usually  made  thus :  *^  And  the 
said  J.  N.  in  fact  saith  that**  dec,  then  stating  the  matter  of  the  aver- 
•  ment.  It  is  not  necessary  however  that  it  should  be  thus  in  express 
words  ;  for  ^'  Hce^  is  a  sufficient  introductory  word ;  R.  2  Cro.  383. 
nowd.  125,  126.  R.  3  Leon.  67.  [1  Sauad.  116,  117.  (n.  4.)  1  Lev 
194.  2  Vent.  278.  Dy.  257.  Yelv.  121.;]  or  '' pro  eo  quod  :*'  R.  1. 
Saund.  117.  Semb.  2  Vent.  278.  R.  1  Lev.  194.  [2  Lutw.  1188  ;  or 
"^per  quad;'*  R.  2  Rol.  379 ;]  or  **  quia."  Co.  Ent.  122  b.  1  Lev.  194. 
**'Quod  vendidit  warrantizandOf**  is  a  sufficient  averment  that  he  warran* 
led.  2  Salk.  686.  So,  **proferenda  satisfaciionem/*  is  a  sufficient  aver* 
ment  of  a  tender.  R.  2  Salk.  686.  So,  that  A.  demised  to  B.,  who  eo- 
lejped  and  was  possessed,  ^ihe  feversioa  thereof  belonging  to  the  said 
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A./'  ibis  is  a  sufficient  averment  that  A.  had  the  reversion.  R.  1  Salk. 
13.  [So,  **dan$  plagam  tnortalem"  is  a  sufficient  averment.  5  Co. 
120.]  So,  any  words  which  imply  such  a  matter  to  be  so,  are  suffi- 
cient :  as  if  it  be  pleaded  that  A.  was  seised,  and  that  he  died,  and  the 
land,  descended  to  B.  as  his  son  and  heir,  this  is  a  sufficient  averment 
that  A.  died  seised,  though  it  be  not  said  mc  inde  teuit^  ohiit;  for  other- 
wise it  could  not  have  descended  to  B.  as  his  heir.  R.  Lutw.  1172. 
^o,  pre$eniat  fuit  ihtii  he  did  a  trespass,  is  sufficient,  though  it  be  not 
expressly  averred  that  he  did  it.  Semb.  2  Cro.  582.  Q,uod  scribi  et 
ingrossari  fecit  indenturam^  per  qitam  mentionai  quod  demisU  ^.  qtuun 
stgiUavit  et  deliberavit  utfact*  suum^  virttUe  cujus  fuit  po$$e$nanatu9f  is  a 
sufficient  averment  of  a  demise,  though  it  be  not  expressly  said  quod 
demisit.  R.  2  Jon.  24.  [So,  indeniurafacV  between  lessor  and  lessee, 
whereby  lessee  convenit  et  agreavU  topay  *lhe  rent,  is  a  sufficient  aver- 
ment of  a  sealing  by  him.  I  Str.  512.]  ^  That,  by  the  custom  of  Lon- 
don, they  hold  pleas  of  debt  arising  within  the  city,  and  that  be  levied 
a  plaint  according  to  the  custom,"  is  a  sufficient  averment  that  the  debt, 
for  which  the  plaint  was  levied,  arose  within  the  city.  R.  Vaugh.  92. 
'^  That  he  paid  9,  debt  of  his  intestate,  and  took  a  term  in  satisfaction,'' 
imports  that  he  paid  it  with  his  own  money.  R.  1  Lev.  154.  "  That 
by  losing  a  poll,  perdidit  officium'^  imports  that  it  would  have  appeared 
that  he  had  a  majority,  if  the  poll  had  been  taken.  R,  2  Lev.  50,  Aa 
avowry  by  a  husband,  seised  in  right  of  his  wife,  for  rent  areiro  exuten\ 
is  a  sufficient  averment  of  the  life  of  the  wife.  R.  on  special  dem.  2 
Lev.  88.  [and  see  ante,  p.  123.  1  Brod.  &  B.  224.  Doct.  PI.  247.] 
So,  if  there  be  a  covenant  to  make  a  surrender  of  a  copyhold,  and  the 
covenantor  say  quod  sursum  reddidit  to  two  tenants  according  to  the 
custom,  it  is  sufficient  without  shewing  the  custom.  R.  1  Mod.  61.  If 
a  matter  be  to  be  determined  by  the  groom  porter,  an  averment  that  be 
adjudged  in  casuprcedicf  is  sufficient.  R.  Lutw.  468.  In  debt  against 
an  executor  for  10/.  which  injusie  detinetf  it  is  a  sufficient  averment  that 
the  testator  did  not  pay.  1  Vent.  130.  So,  in  debt  against  A.  on  arti- 
cles that  he  or  B.  would  pay,  for  lOL  which  A.  injuete  detinet;  if  B. 
sealed,  it  is  a  sufficient  averment  that  B.  did  not  pay.  R.  1  Vent.  136. 
So,  quod  A.  seisitus  de  manerio^  unde  prcedicf  messuagium  JuitparcelP 
a  tempore  cujus  ^  levied  a  fine,  is  a  sufficient  averment  that  it  was 
parcel  at  the  time  of  the  fine.  1  Leon.  75>  If  a  custom  be  alleged  for 
tenants  to  erect  stalls  ;n  a  market,  it  is  a  sufficient  averment  that  the 
market  is  within  the  manor,  K.  3  Lev.  100.  If  a  breach  be,  that  the 
defendant  did  not  cover  with  lead,  according  to  the  rules  prescribed  by 
the  statute  for  the  re-building  of  London,  this  is  a  sufficient  avermeat 
that  the  statute  does  require  it.    IL  2  Lev.  8§.    ''  That  ho  eiuered,r 
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without  saying  "  by  night**  or  •*  by  day,**  is  sufficient,  if  he  say  he  enter- 
ed lawfully.  2  Mod.  Ca.  320.  Com.  Dig.  Pleader,  C.  77.  and  see  Str. 
594.     2  L.  Ravm.  1866. 

Having  thus  treated  of  averments  generally,  we  shall  now  ]>roceed 
to  consider  the  manner  in  which  particular  averments  should  be  made. 
And  first,  as  to  the  averment  of  performance  of  a  condition  precedent. 
The  party  pleading  must  aver  a  performance  according  to  the  intent  of 
the  condition,  covenant,  &c. ;  for  it  is  not  sufficient  merely  to  pursue 
the  words,  but  it  must  appear  to  have  been  performed  according  to  the 
intent.      Thus,  on  a  promise,  in  consideration  that  he  would  cause 
A.  to  come  to  be  bound  to  the  defendant  for  201  it  is  not  sufficient  to 
aver  that  he  caused  A.  to  come  to  be  bound,  but  he  ought  to  say  that 
he   was    bound.      R.  Yelv.  50.      On  a  promise  to  drain   lands,  ita 
quod  sint  sicccB  in  extremitate  hiemis^  viz.  aliquo  tempore  inter  AH  Saints 
and  Candlemas,  it  is  not  sufficient  to  say  that ^erun/  siccce  in  extremi* 
taie  hiemis,  viz,  aliquo  tempore  between  those  feasts,  but  it  should  be 
averred  that  fuerunt  siccce  for  all   that  time,  or  that  they  did  not 
overflow  aliquo  tempore   &c.,  for  that  was   the   import  of  the  words, 
R.  2  Rol.   246,  I.  30.     Com.  Dig.   Pleader,  C.  58.     And  he  ought  to 
show  an  exact  performance:  as  on  a  promise  in  consideration  that 
he  would   procure  20/.  for  one  year,  it  is  not  sufficient  to  say  that 
he  procured  10/.  the  23d  April,  *and  10/.  the  23d  June  ;  for  he  should 
have  procured  the  whole  for  an  entire  year.     R.  Yelv.  87.    So,  if  it 
were  to  procure  20/.  in  gold,  10  guineas  and  the  residue  in  silver  would 
not  be  sufficient.     Ibid.     So,  on  a  promise  to  an  attorney,  in  consider- 
ation that  he  would  acknowledge  satisfaction  on  record  &c.,  it  is  not 
sufficient  to  saythat  he  tanquam  ^attorn'  acknowledged  satisfaction  ;  for 
perhaps  his  warrant  was  revoked.    R.  1  Rol.  366.    So,  on  a  promise 
in  consideration  of  a  lease  of  lahds  for  10/.  per  ann«,  it  is  not  sufficient 
to  saythat  he  made  a  lease  of  the  said  land,  without  saying  that  it  was 
for  lOL  per  ann.    R.  3  Bulst.  35.    On  a  promise  to  pay  before  the  next 
journey  of  the  plaintiff  to  London,  it  is  not  sufficient  to  say  ih^i  incepit 
iter  such  a  day,  but  it  ought  to  be  said  that  he  made  his  next  journey, 
&c.     R.  Yelv.  176,    In  consideration  that  he  would  repair  on  request, 
it  is  not  sufficient  to  say  reparavit,  if  he  do  not  add  "  on  request."    R. 
2  Leon.  53.    Com.  Dig.  Pleader,  C.  50.    So,  on  a  covenant  to  pay,  if 
it  should  appear  to  a  court-martial  that  the  ship's  company  had  made 
the  utmost  defence  they  were  able,  it  is  not  sufficient  to  aver  that  it 
would  have  so  appeared  to  a  court-martial,  if  the  defendant  had  called 
one.     1  T.  R.  642,  cit.    So,  upon  a  covenant  to  pay  freight  at  a  cer- 
tain rate  for  deals  '*  delivered  at  Liverpool,"  &c.,  it  is  not  sufficient  to 
aver  that  the  ship  was  wrecked  before  she  arrived  at  Liverpool,  and 
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that  the  defendant  had  accepted  the  deals  and  sold  the  same  to  his  owm 
use ;  although  such  acceptance  might  be  good  evidence  of  a  new  con- 
tract between  the  parties,  if  the  plaintiff  had  declared  upoa  it  as  sQch« 
7  T.  R.  381,  see  also  Str.  658.  It  is  also  necessary  to  shew  perform- 
ance with  such  certainty,  that  the  court  may  judge  if  the  covenant  &c. 
be  performed  according  to  the  intent  of  the  parties ;  therefore,  on  a 
promise^  in  consideration  that  he  would  procure  a  sufficient  man  to  be 
bound,  it  is  not  sufficient  to  say  that  he  procured,  a  sufficient  man,  but  he 
ought  to  shew  of  what  sufficiency  he  was,  that  the  court  may  judge 
whether  he  was  sufficient  or  not.  R.  Yelv.  49.  Dan  v.  71.  So,  on  a 
promise,  in  consideration  that  he  would  execute  an  indenture  &c.  per 
quam  harganixaret^  it  is  not  sufficient  to  say  that  he  executed  the  inden- 
ture aforesaid,  but  be  ought  to  shew  that  he  executed  such  an  in- 
denture j^er  quam  barganizavit  4^. ;  R.  Yelv,  111 ;  but  if  the  consider- 
ation were,  to  execute  such  an  indenture  in  certain,  ^<  that  he  executed 
the  indenture  aforesaid**  would  be  sufficient.  Yelv.  111.  [And  seej  I 
Str.  8S.  So,  upon  a  promise,  in  consideration  of  the  plaintiff's  making  a 
good  and  sufficient  release  of  an  equity  of  redemption,  he  must  shew  how 
he  did  it,  in  order  that  the  court  may  see  whether  it  were  done  accord- 
ing to  the  agreement ;  otherwise  his  declaration  will  be  bad  on  demur, 
rer.  L.  Raym.  662.  1  Salk.  171.}  If  a  promise  be  to  deliver  IbtodoM 
JancB,  to  be  chosen  by  A.  out  ot  17 ;  in  assumpsit  for  not  deJivering  them 
he  ought  to  shew  that  A.  chose  15  iodas  ;  for  the  election  is  the  first 
act.  R.  after  verd.  Yelv.  76.  On  an  assumpsit  in  consideration  that 
he  would  abate  10/.  part  of  a  debt,  is  not  sufficient  to  say  he  did  abate 
without  shewing  how.  R.  Cro.  El.  47T.  So,  in  consideration  that  he 
would  acquit  A.  of  a  debt,  it  is  not  sufficient  to  say  that  he  acquited 
him,  without  shewing  how.  R.  2  Cro.  503.  If  the  consideration  of  an  as- 
sumpsit be  that  he  shall  give  a  bond  with  sureties  *it  is  not  sufficient  to 
say  that  he  tendered  a  bond,  if  he  do  not  say  in  what  sum  and  what 
sureties.  R.  Hob.  69.  If  a  declaration  recite  an  agreement  that  A.. 
would  lease  for  years  to  B.,  but  that  B.  refused  to  seal  the  indenture 
because  a  covenant  was  inserted  for  repair  generally ;  and  that  the  de- 
fendant, in  consideration  that  B«  would  seal,  and  the  plaintiff  would  give 
a  bond  for  the  performance  of  covenants^  assumed  to  repair  during  the 
term:  it  is  not  sufficient  to  say  that  B.  sealed,  without  shewing  that  a 
demise  was  made.  R.  Yelv.  18.  If  a  devise  be,  that  land  shall  be 
sold,  if  his  goods  be  not  sufficient  to  pay  his  debts ;  in  an  avowry  by 
the  vendee,  he  should  shew  the  amount  of  the  debts  and  the  value  of  the 
goods,  so  that  the  court  may  judge  if  the  condition  precedent  lo  the  de- 
vise have  been  performed.  R.  W.  Joo.  328.  But  it  is  sufficient  to  al- 
lege* a  performance  in  words  which  in  evidence  import  it :  as  if  a  pro* 
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nise  be  to  receive  A.  and  B.  tU  hospUeSj  and  to  find  necessaries  ;  if  he 
allege  that  he  received  them  and  found  necessaries,  it  is  sufficient,  with- 
oat  saying  tU  hospites,  R.  1  Salk.  25.  So,  if  a  promise  be  to  discbarge 
from  arrest ;  if  he  allege  quod  exoneravitt  it  is  sufficient,  for  he  need  not 
say  how,  as  in  the  discharge  of  a  bond  or  rent.  R.  Cro.  El.  914.  So, 
if  a  promise  be  in  consideration  that  he,  at  the  request  of  the  plaintiff, 
would  procure  a  note  of  B.,  it  is  sufficient  to  say  that  he  procured  a  note, 
without  saying  at  his  request,  for  a  subsequent  request  was  not  intend- 
ed. R.  2  Vent.  75.  And  io  all  cases,  if  the  plaintiff  allege  a  perform- 
ance, but  do  not  shew  how,  it  shall  be  aided  after  verdict.  R.  2  Jon.  125. 
Com.  Dig.  Pleader,  C.  60.  Also,  if  the  plaintifi  shew  a  certain  and  ex- 
act performance,  it  is  sufficient  in  general  terms,  without  alleging  par- 
ticularly how  he  performed :  as,  on  a  promise  to  pay  quant  dispenderet 
for  the  officers  of  the  army  in  such  a  suit ;  an  avernnent  that  he  spent 
so  much  is  sufficient,  without  shewing  for  what  officers  in  particular. 
R;  T.  Raym.  0.  [On  an  agreement  to  porchase  land  on  having  a  good 
title  i  averment  that  the  title  to  the  land  was  made  good,  perfect  and  sat- 
isfactory to  the  defendant,  was  holden  sufficient,  without  setting  out  the 
particulars  of  the  title.  6  East,  555.}  On  a  promise  in  consideration 
that  renunciaret  the  executorship,  an  averment  ihhl  renunciavit  is  suffi- 
cient^ without  saying  before  whom  or  how.  T.  ftaym.  400.  That  con* 
uret  tnaritagium  ;  averment  that  conaius  fuit  and  it  took  effect  is  suffi- 
cient, without  saying  how  he  endeavoured.  R.  T.  Raym.  400.  Danv. 
72.  Moor,  595.  That  he  would  forbear  a  suit ;  it  is  sufficient  to  say 
that  he  did  forbear,  generally,  without  saying  hucusque ,  R.  2  Mod.  24 ; 
or  that  he  forbore  from  the  timfe  of  the  promise  hucusque,  is  sufficienti 
though  to  be  intended  a  total  forbearance.  R.  2  Mod.  24.  R.  Hardr. 
5.  That  he  would  discharge  from  a  promise  of  marriage ;  quod  exone- 
raoit  is  sufficient,  without  shewing  that  the  other  was  present  or  had 
notice ;  for  a  full  discharge  shall  be  intended.  R.  1  Rol.  470,  I.  5. 
Style,  505,  903.  So,  upon  a  promise  to  pay  &c.,  if  he  disliked  the  land 
in  14  days,  it  is  sufficient  to  say  that  he  disliked  ;  for  it  shall  be  intend- 
ed  within  the  time,  until  shewn  to  have  been  otherwise  on  the  other 
part.  R.  Cro.  El.  834.  So,  if  a  promise  be  to  pay  in  Spanish 
money ;  averment  that  he  gave  a  bill  for  so  many  dollars,  is  sufficient. 
R.  2  Cro.  7.  So,  an  averment  that  the  plaintiff  has  performed  all  on  his 
part  *to  be  performed,  is  sufficient.  R.  on  dem.  Lutw.  253,  and  see 
Hardr.  103,  104.  So  a  declaration  on  a  promise  to  pay  so  much  to 
cure  his  daughter,  and  another  count  to  pay  so  much  for  the  cure,  is 
sufficient,  though  it  be  not  averred  that  he  has  cured  ;  for  by  the  sec- 
ond count  it  appears  (hat  she  was  cured ;  and  if  that  appear  by  any 
part  of  the  record,  it  is  well.    [Qu.]    R.  after  verd.  1  Mod.  14.    Danv. 
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73.  Aq  averment  that  paratus  fuit  ei  obiulit  to  perform,  howevier  im 
not  sufficient,  if  he  do  not  say  that  lie  was  hindered  by  the  defendant.  2 
Saur.d.  352.  R.  1  Rol.  465, 1.  30  [see  ante,  p.  86,  87].  Yet  paraf  et 
obtulU  will  be  sufficient  after  verdict.  R.  2  Saund.  352.  2  Lev.  23. 
So  para^  et  ohivlit  will  be  sufficient,  where  nothing  is  to  be  done  on 
bis  part,  till  the  other  has  done  a  prior  act :  as  if  A.,  being  a  bailiff!  as^ 
8ume  for  10/.  to  arrest  another  at  the  suit  of  B.,  it  is  sufficient  to  aver 
that  he  was  ready,  but  that  B.  did  not  deliver  him  any  warrant.  R.  1 
Rol.  465, 1.  40.  [Sec,  however,  more  fully  upon  this  subject,  ante,  p. 
86,87.]  Com.  Dig.  Pleader,  C.  61.  As  to*the  cases  in  which  an  aver- 
ment of  performance  of  a  condition  precedent  is  necessary,  see  ante,  p* 
84—90. 

It  has  been  already  stated  (ante,  p.  00),  that  where  a  man  contracts 
to  do  a  thing  upon  request,  the  request  is  quasi  b,  condition  precedent  to 
his  performing  his  contract,  and  consequently  must  be  averred  in  the 
declaration.  In  assumpsit  for  money  lent,  or  a  mere  duty,  Bicei  scepw 
requistus  is  sufficient.  R.  Cro.  £1.  73,  74.  Agr.  2  Cro.  183.  Fer 
Bought  2  Cro.  623.  R.  Yelv.  66.  '  Hut.  2.  Per  3  J.  Cro.  Car.  35.  Agr. 
4  Leon.  2.  R.  Cro.  £1.  218.  R.  Winch.  2.  [1  Str.  88. J  So  in  as- 
sumpsit for  a  collateral  sum,  if  it  is  not  to  be  paid  upon  request.  R* 
Lutw.  231.  R.  Ow.  109.  So  in  assumpsit  to  pay,  in  consideration  of 
marriage  ;  for  it  is  in  the  nature  of  a  debt.  R.  Cro.  £1.  229.  So,  m 
assumpsit  for  the  repayment  of  money  received  for  a  horse.  R.  3  Lev. 
364.  Skin.  347.  So,  in  assumpsit  to  pay,  if  he  woufd  procure  a  note 
from  B.  for  it ;  averment  that  he  procured  the  note,  et  requisivit  solveret 
is  sufficient.  R.  2  Vent.  74.  So,  in  debt  on  a  bill  6lc.  to  be  paid  upon 
request,  a  general  request  is  sufficient.  R.  Cro.  £1.  548.  So,  in  an- 
nuity, debt  on  bond  &c.,  to  pay  upon  request,  no  special  request  need 
be  stated.  R.  Cro.  £1.  548,  721.  So  if  the  request  be  executed,  no 
averment  is  necessary :  as  if  A.  promise  to  pay  &c.,  in  consideration 
that  B,  at  his  request  would  be  a  night.  R.  2  Lev.  198.  Com.  Dig. 
Pleader,  C.  70.  But  if  the  action  be  for  a  collateral  sum  to  be  paid  on 
request,  the  request  is  parcel  of  the  agreement,  and  traversabFe,  and 
ought  to  be  specially  alleged,  with  the  time  of  the  request ;  Adm.  Lutw. 
231..  R.  Cro.  £1.  85.  R.  Ow.  109*  Cont.  per  2  J.  1  Brownl.  10.  R. 
ace.  W.  Jon.  56,  85.  R.  Sav.  72.  [Yelv.  66.  2  Bulst.  220.  3  Bulst. 
298.  2  Roll.  Rep.  62.  Latch.  209.  3  Leon.  73, 200.  Cro.  Car.  384. 
1  Saund.  32,  33.  (n.  2.)]  ;  and  the  same,  when  tlie  action  is  for  a  collat- 
teral  matter  to  be  done  upon  request :  Adm.  Lutw.  231.  [5  T.  R» 
409]  :  as  in  assumpsit  to  pay  all  sums  expended  for  him  ;  R.  Cro  £1. 
83,  84;  or  to  pay  6s.  for  every  stone  of  wool  delivered;  R.Cro.  El. 
91 ;  or  to  pay  for  victuals  for  him  and  his  horse.    R.  2  Cro.  183.    So» 
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IB  coTenaDt  for  not  delivering  timber  for  repairs,  he  ought  to  allege  a 
special  request.  1  Brownl.  23.  [But  if  a  man  promise  to  deliver  goods 
opon  request,  *and  afterwards  sell  the  goods  to  another  person,  this  su- 
persedes the  necessity  of  alleging  a  request  to  deliver,  in  an  action  for 
the  Don-delivery  of  them.  10  East,  350.  The  want  of  a  special  re* 
quest  (when  necessary)  is  matter  of  substance,  and  may  be  taken  ad- 
vantage of  on  a  general  demurrer ;  5  T.  R.  400]  ;  and  is  not  aided  af- 
ter verdict.  R.  3  Bulst.  200,  nor  by  pleading  non  (usumpsit^  and  a  ver- 
dict thereon,  for  that  is  no  waiver  of  the  request  R.  W.  Jon.  86. 
Ck>in.  Dig.  Pleader,  C.  60.  But  if  the  plaintiff  allege  a  special  request, 
bat  omit  the  day  or  time  merely,  and  if  the  defendant  do  not  join  issue 
•n  the  request,  but  plead  non  assumpsit^  it  shall  be  aided.  R.  W.  Jon. 
66.  Com.  Dig.  Pleader,  C.  70.  And  if  it  be  said  that  the  plaintiff  at 
sQch  a  day  and  place  shewed  the  note  st  reqisiviU  it  is  sufficient,  with- 
oot  saying  adlunc  et  ibidem  ;  for  the  whole  shall  be  intended  to  have  been 
done  at  the  same  time.  R.  2  Vent.  75.  So  if  a  special  request  be  aU 
leged  in  the  first  count,  simUUer  requisitus  is  sufficient  in  the  second 
count,  for  it  refers  to  the  first.  R.  Cro.  £1.  240.  Licet  requisitus 
also  is  as  well  as  injacto  requisivit ;  for  licet  is  affirmative.  R.  Yelv. 
121.  Com.  Dig.  Pleader,  C.  72.  If  an, action  be  brought  by  an  execu- 
tor,  on  a  promise  to  pay  to  his  testator  on  request ;  if  a  special  request 
by  the  executor  be  alleged,  and  licet  requisitus  only  by  the  testator,  it  is 
sufficient,  for  the  action  is  founded  upon  a  request  by  the  executor.  R. 
Hardr.  38.  Also,  if  a  promise  be  by  three,  a  special  request  to  one  is 
sufficient.    D.  Noy,  135.    Com.  Dig.  Pleader,  C.  71. 

Lastly,  as  to  the  averment  of  Notice :  we  have  already  considered  in 
what  cases  this  averment  is  necessary,  (ante,  p.  00 — 02,)  it  now  remains 
merely  to  state  how  the  averment  shall  be  made.  When  notice  is  ne- 
cessary, it  ought  to  appear  that  it  was  given  in  due  time.  See  1  Rol 
460,  L  45.  So  it  ocight  to  appear  that  it  was  given  to  a  proper  person  | 
as,  if  a  condition  be  to  repair  upon  notice,  notice  ought  to  be  alleged  to 
have  been  given  to  him  who  had  the  entire  interest,  and  not  to  an  under- 
lessee  ;  R.  Yelv.  37.  2  Cro.  0 ;  and  to  him  in  person.  R.  Yelv.  37. 
But  on  a  sale  of  East  India  stock,  if  demanded  ore  ienus^  or  by  writing 
at  the  East  India  House ;  an  averment  that  he  demanded  ore  tentu,  or 
by  writing  at  the  East  India  house,  is  sufficient,  without  a  personal  de- 
nand.;  for  the  usage  is  such.    R«  Skin.  301.    Com.  Dig.  Pleader,  C.  74. 
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Sbct.  III. 
Conclusion  of  the  Declaration, 

In  the  actions  of  Trespass  and  Ejectment,  the  declaration  concladev 
thus:  "Against  the  peace  of  our  said  lord  the  King,  and  to  the  damage 
of  the  said  J.  N.  of  £ .;  and  therefore  he  brings  suit  &c." 

In  assumpsit,  debt  on  simple  contract,  debt  on  specialty,  debt  on  re- 
cord, debt  on  statute  by  a  party  grieved,  covenant,  detinue,  case,  trover, 
and  replevin,  the  conclusion  of  the  declaration  is  thus :  *^To  the  dam- 
age of  the  said  J.  N-  of  £ ;  and  therefore  he  brings  suit  SlcJ* 

In  debt  qui  tam^  it  is  thus .  **  And  therefore  as  well  for  our  said  *Lord 
the  King"  (or  as  the  case  may  be)  *'  as  for  himself  in  this  behalf,  he 
brings  suit  ^c.** 

Having  now  given  the  usual  forms  of  conclusions  of  declarations,  it 
may  be  necessary  to  notice  the  particular  parts  of  them  more  minutely ; 
which  shall  be  done  under  the  following  heads : — 

Contra pacem.']  In  trespas;s  and  ejectment,  the  injury  complained  of 
must  be  slated  to  have  been  done  ''  contra  pacem  domini  regis  nunc^ 
if  done  in  the  reign  of  the  present  king,  or  *^  contra  pacem  nuper  domini 
regis,^  if  in  the  reign  of  the  late  king.  The  omission  of  it,  however,  is 
aided  after  verdict  by  stat.  16  &  17  C.  2,  c.  8,  and  after  judgment  by 
confession  or  default  by  stat.  4  A.  c.  16,  s.  2,  and  can  be  taken  advan- 
tage of  only  by  special  demurrer.  4  A.  c.  16.  So  if  the  declaration 
conclude  *^ contra  pacem  regis  nunc**  and  the  trespass  be  therein  stated 
to  have  been  committed  in  such  a  year,  which  was  in  a  former  reign,  it 
is  not  fatal  after  verdict.  R.  2  Salk.  640.  Or  if  **  contra  pacem  nuper 
regis  et  regis  nunc^  and  the  trespass  be  alleged  in  the  former  reign  only, 
the  words  et  regis  nunc  may  be  rejected  as  surplusage  after  verdict, 
R.  2  Cro.  877,  3  Bulst.  82.  R.  Carth.  95,  although  perhaps  assign- 
able for  cause  in  a  special  demurrer.  See  1  Show.  28.  See  also  S 
Salk.  636.     11  H.  4,  14  b,    2  Vent.  49,  and  see  Com.  Dig,  Pleader,  3 

Jif .  7,  8. 

Ad  damnum.']  In  all  personal  and  mixed  actions,  with  the  exception 
X)f  actions  of  debt  qui  tam^  the  declaration  concludes  ad  damnum  of 
the  plaintiff  or  plaintiffs.  In  an  action  by  a  prior  and  his  brethren,  it 
may  be  ad  damnum  ipsius  prior'  or  ad  damnum  ipsorum.  Th.  Dig.  I. 
10,  c.  25.  So,  in  an  action  by  husband  and  wife  for  a  battery  &c.  of 
the  wife,  ad  damnum  ipsorum  is  good  ;  Th.  Dig.  1.  10,  c.  25.  R.  2  Cro. 
664:  and  the  some  in  all  cases  where  the  action  would  survive  to  the 
wife.  Danv.  720.  K.  1  Sid.  387.  3  Mod.  120,  and  see  Com.  Dig. 
I^Ii^ader,  2  A,  1.    But  in  trespass  quod  clausum /regit  et  bona  B.  ibidem 
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cqnlKp  ad  damna  ^sorum  is  bad     R.  2  Mod.  Ca.  .870.     Com.  Dig. 
Pleader,  O.  84. 

la  assumpsit,  covenant,  trespass,  case,  trover  and  replevin,  the  dama- 
ges staled  in  the  conclusion  of  the  declaration  should  at  least  be  equal 
to  what  the  plaintiff  may  think  the  jury  will  give  him  for  the  tort  or 
breach  of  contract  complained  of;  for  they  cannot  give  more  than  is 
stated  in  the  ad  damnum,  R.  1  Bulst.  49,  although  they  may  give  less. 
If  there  be  any  error  by  miscasttog,  it  shall  dot  vitiate :  as  where  in 
assumpsit  there  are  several  counts  for  several  sums,  and  the  sum  in  the 
ad  damnum  exceeds  the  total  of  these  sums,  this  miscasting  shall  not 
prejudice.  R.  Latch.  175.  R.  Poph.  209.  R.  I  Lev.  58.  Yet  if  there 
be  a  variance,  as  if  the  declaration  be  ad  damnum  40/1,  and  the  writ 
only  20iL,  if  the  verdict  find  less  damages  than  are  mentioned  in  the 
writ,  it  is  good;  R.  2  Cro.  629;  so  a  variance  of  this  kind  is  aided 
after  verdict  by  5  6.  1,  c.  13 ;  or  if  the  jury  find  greater  damages  than 
are  named  in  the  writ,  the  plaintiff  may  cure  the  defect  by  entering  a 
remUtUiur  damna  for  the  excess.  R.  2  Cro.  128.  So,  if  a  verdict  be 
given  for  more  damages  than  are  laid  in  the  declaration,  the  plaintiff 
may  remedy  it  by  entering  a  remiUiiur  for  the  excess.  2  Arch.  Pr.  C. 
B.  256.  If  the  ^plaintiff  however  have  judgment  for  more  damages 
than  are  laid  in  the  declaration,  it  is  error ;  R.  1  Bulst.  49 ;  yet  even  in 
this  case  the  defendant  cannot  avail  himself  of  it;  for  even  after  error 
brought  on  account  of  it,  and  in  a  term  subsequent  to  the  signing  of  the 
judgment,  the  court  have  allowed  the  plaintiff  to  remedy  tlie  defect  by 
entering  a  remittitur  damna.    4  M.  dc  S.  94.    2  Arch.  Pr.  C.  B.  258. 

In  detinue,  the  damages  laid  are  merely  nominal.  1  Arch.  Pr.  C.  B. 
195.  In  debt  also  the  damages  laid  are  usually  merely  nominal  because 
the  debt  itself  is  the  principal  object  of  the  action  ;  with  these  excep- 
tions, however,  that  in  debt  on  bond  conditioned  for  the  performance  of 
some  specific  act»  the  damages  are  usually  laid  in  the  amount  of  the 
penalty  or  upwards;  and  that  in  debt  on  judgment,  the  damages  laid 
are  usually  sufliciently  large  to  include  the  interest  due  upon  the 
judgment.  See  7.  T.  R.  446.  In  ejectment  also  the  damages  are  merely 
nominal. 

The  damages  we  have  now  been  considering,  as  being  included  in 
the  €ui  damnum,  are  such  as  in  contemplation  of  law  are  naturally  con- 
sequent upon  the  act  complained  oft  and  merely  the  amount  of  them  re- 
mains to  be  ascertained  by  the  jury.  But  where  the  plaintiff  has  re- 
ceived any  specific  injury  from  the  tort  or  breach  of  contract  complain- 
ed of,  (which  is  termed  special  damage,)  he  will  not  be  allowed  to  give 
it  in  evidence  at  the  trial,  unless  it  be  plainly,  explicitly  and  with  oer» 
lainty  stated  t&  bis  declarattOB*    Str.  066.    1  Saund*  343  b«  (n.  5.) 
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Howerer,  if  in  such  a  case  he  fail  in  proving  the  special  damage,  be  ii 
still  entitled  to  the  general  damages  laid  in  the  ad  damnum^  or  to  such 
part  of  them  as  the  jury  may  think  a  proper  compensation  for  the  inju- 
ry complained  of  and  proved.  But  there  are  other  cases  in  which  the 
tort  complained  of  is  not  the  subject  of  an  action,  unless  the  plaintiff 
have  thereby  sustained  a  specific  injury ;  and  in  such  casesi  the  special 
damage  must  not  only  be  laid  in  the  declaration,  but  must  also  be  pro- 
ved at  the  trial :  otherwise  if  laid  and  not  proved,  the  plaintiff  must  be 
nonsuit,  or  the  defendant  have  a  verdict ;  or  if  not  laid,  the  defendant 
may  take  advantage  of  it,  either  upon  demurrer,  or  by  motion  in  arrest 
of  judgment,  or  by  writ  of  error.  In  both  cases,  the  special  damage 
must  be  laid  with  as  much  certainty  as  any  other  facts  in  the  declara- 
tion :  and  therefore  saying  that  divers  persons  (without  naming  them) 
have  withdrawn  themselves  from  the  society  of  the  plainlifi*,  1  Saund. 
343  b.  (n.  5,)  or  that  several  customers  ceased  to  deal  with  him.  Bui. 
N.  P.  7,  or,  in  an  action  for  slander  of  title,  that  the  plaintiff  thereby 
lost  the  sale  of  his  lands,  W«  Jon.  106,  have  been  holdea  too  general 
and  bad. 

Pledgts.'\  Formerly,  pledges  were  added  at  the  foot  of  the  declara- 
tion, thus :  ^'Pledges  to  prosecute,  John  Doe  and  Richard  Roe  ;**  the 
plaintiff  being  nominally  obliged  to  find  pledges  to  prosecute,  and  to 
answer  the  amercement  if  he  should  be  nonsuit.  2  Cro.  414.  But  now 
by  Reg.  Gen.  M.  8  W.  4,  s.  15,  the  entry  of  pledges  to  prosecute,  at 
the  conclusion  of  the  declaration,  shall  in  future  be  discontinued. 

♦Sbct.  IV. 
Joinder  of  CcuTiti. 

In  real  and  Mixed  ActionsJ]  There  is  never  more  than  one  count  in 
a  real  action.  See  0ac  Abr.  Action  C.  8  Co.  86  b.  87.  Com.  Dig. 
Action  6. 

Mixed  actions  may  in  general  have  two  or  more  counts  in  the  same 
declaration :  Thus,  an  assise  lay  for  several  rents  upon  several  titles. 
Th.  D.  I.  8  c.  36,  8. 1, 3,  see  Dan  v.  a  So,  waste  lay  upon  several 
leases.  8  Co.  87  b.  Popb.  34.  Cow.  El.  390.  Owen,  11.  So, 
ejectment  may  be  brought  upon  several  demises  and  ousters.  But  there 
can  be  but  one  count,  it' should  seem,  in  quar9  impedU;  see  Moor,  184 ; 
at  least  I  am  not  aware  of  a  precedent  of  more. 

A  count  in  a  real  action,  and  a  count  in  a  mixed  action,  cannot  bo 
joined  in  the  same  declaration ;  nor  a  count  in  a  mixed  and  a  count  in 
a  personal  action ;  nor  a  coont  in  one  mixed  action,  with  a  count  in 
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iootbdr.  Thas,  for  instance,  ejectment  and  trespass  canftot  be  joined 
10 the  same  declaration;  Th.  D.  L  10  c.  15yS.  1  Semb.  5  Mod.  91. 
Hob.  249.    Brownl.  235;  or  the  like. 

A  declaration  in  assumpsit  for  toll  of  coals  imported  into  the  port 
of  Truroi  contained  two  counts,  one  claiming  the  toll  as  a  metage 
^dttty,  and  the  other  as  a  port  duty :  the  court  held  that  these  counts 
were  for  the  siinie  subject-matter  of  complaint  within  the  meaning  of 
the  rule  4  Will.  4  s.  5 ;  and  they  made  a  rule  absolute  for  striking  out 
one  of  them,  unless  the  judge  at  chambers,  on  a  reference  back  to  bin, 
should  exercise  his  discretion  given  him  by  the  rule,  and  allow  both 
counts,  upon  the  plaintiff  undertaking  to  give  distinct  evidence  in  sup. 
port  of  each.    Jenkin$  v.  Treloar^  I  Tyr.  &  6r.  810. 

Where  a  declaration  in  debt  contained  one  count  for  double  rent,  and 
another  for  use  and  occupation,  the  court  refused  to  strike  out  one  of 
them,  considering  tliem  as  being  for  distinct  matters  of  complaiot. 
TharnUm  v.  WkUehead,  1  Tyr.  &  6r.  31  a. 

In  personal  mictions.]  In  personal  actions,  two  or  more  counts  may 
be,  and  usually  are,  joined  in  the  same  declaration  for  different  causes 
of  action.  Formerly  this  might  be  done,  where  the  several  counts  were 
for  tbe  same  cause  of  action,  the  plaintiff  being  allowed  thus  to  shape 
his  case  in  different  ways,  that  if  he  failed  in  one,  he  might  have  a 
chance  of  succeeding  upon  another.  But  this  privilege  being  mueh 
abused,  the  courts  have  from  time  to  time  endeavoured,  by  rules  and 
otherwise,  to  repress  the  abuse.  Where  counts  manifestly  unnecessary 
have  been  added,  they  have  ordered  them  to  be  struck  out,  and  in  some 
cases  have  ordered  the  plaintiff  to  pay  the  costs.  See  2  Arch.  Pr-  C. 
B.  195.  But  this  was  not  effectual.  The  courts  therefore,  by  a  rule 
(Reg.  Gen.  H.  2  W.  4,  s.  74,)  ordered  that  no  *<  costs  shall  be  allowed 
on  taxation  to  a  plaintiff,  upon  any  counts  or  issues  upon  which  he  has 
not  succeeded ;  and  the  costs  of  all  issues  found  for  tho^defendant  shall 
be  deducted  from  the  plaintiff's  costs.  But  even  this  did  not  remedy 
the  abuse ;  and  therefore'  the  courts  have  lastly  ordered,  by  the  rules  of 
pleadii^  (Reg.  PI.  H.  4  W.  4,  s.  5,)  **  several  counts  shall  not  now  be, 
allowed,  unless  a  distinct  subject-matter  of  complaint  is  intended  to  be 
established  in  respect  of  each  f-  ^  and  therefore  counts  ibundtsd  on  one 
and  the  same  principal  matter  of  complaint,  but  varied  in  statement 
description,  or  circumstances  only,  are  not  to  be  allowed."  Id.  This, 
however,  <'  is  not  to  be  considered  as  precluding  the  plaintiff  from  alleg- 
ing more  breaches  than  one  of  the  same  contract,  in  the  same  count" 
Id.  And  *^  where  more  than  one  count  shall  have-  been  used,  in  appa- 
rent violation  of  the  preceding  rule,  the  opposite  party  shall  be  at 
liberty  to  apply  to  a  judge,  suggesting,  that  two  or  more  of  the  counts 
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are  foutidecf  on  the  same  8ubjeci«matter  of  compIaiDff  for  an  order  fhaK 
all  ihe  counts  introduced  in  violation  oi  the  rule  be  struck  out,  at  the 
*cost  of  the  party  pleading ;  whereupon  the  judge  shall  order  accord- 
ingly, unless  he  shall  be  satisfied,  upon  cause  shewn,  that  some  disUoct 
subject-matter  of  complaint  is  bona  fide  intended  to  be  established  in 
respect  of  each  of  such  counts,  in  which  case  he  shall  indorse  upon  the 
summons,  or  state  in  his  order,  as  the  case  may  be,  that  he  itso  satisfiedf 
and  shall  also  specify  the  counts  mentioned  in  such  appKcatioi^,  which 
shall  be  allowed/'  Id.  s.  6^  And  '*  upon  the  trial,  where  there  is  moR 
thnn  one  count  upon  the  record,  and  the  party  pleading  fails  to  establish 
a  distinct  subject-matter  of  complaint  in  respect  of  eafclrcount»  a  ver- 
dict and  judgment  shall  pass  against  him  upon  each  count  which  be 
shall  have  so  failed  to  establish,  and  he  shall  be  Hable  to  the  other  party 
for  all  the  costs  occasioned  by  such  count,  including  thoeie  of  the  evidence 
as  well  as  those  of  the  pleadings."  Id.  s.  7.  *^  And  further,  in  all  cases 
in  which  an  application  to  a  judge  has  been  made  under  the  preoediii; 
rule,  and  any  count  allowed  as  aforesaid  upon  the  ground  that  some  dis^ 
tinct  subject-matter  of  complaint  was  bona  fide  intended  to  be  established 
at  the  trial  in  respect  of  each  such  count  so  allowed,  if  the  court  or  judge 
before  whom  the  trial  is  had,  shall  be  of  opinion  that  no  such  distinct 
subject-matter  of  complaint  was  bona  fide  intended  to  be  estabfisfied  in 
respect  of  each  count  so  allowed,  and  shall  so  certify  before  final  judg- 
ment, such  party  so  pleading  shall  not  recover  any  costs  upon  the  issue 
or  issues  upon  which  he  succeeds,  arising  out  of  any  count  with  respect 
to  which  the  judge  shall  so  certify.^    Id^ 

As  to  what  counts  may  be  joined,  the  following  general  rules  seesi 
to  be  established  upon  the  subject :  namely,  that  where  the  same  plet 
may  be  pleaded  to,  and  the  same  juc^ment  given  on,  several  conntSr 
they  may  be  joined  in  the  same  declaration.  1  T.  R.  274.  Also»  wheie 
counts  are  of  the  same  nahtre,  requiring  the  same  procoss,  and  ik 
same  judgment  may  he  given  on  them  all,  though  they  may  admit  if 
different  pleas,  (as  for  instance  debt  on  judgment  and  oo  a  mututtims,  or 
debt  on  bond  and  on  a  muiuatM)  they  may  be  joined.  H^Saund.  I17,e. 
(n.  2.)  Gilb.  C.  B.  6.  and  see  1  Wils,  248.  2  Wils.  821.  3  WBi. 
854w  And  lastly,  that  a  count  founded  on  tort,  and  one  founded  » 
contract,  cannot  be  joined  in  the  same  declaration.  2  Saund*  1 17,  c 
(n.  2.)     1  T.  R  276.    Bac.  Abr.  Action  C.  Danv.  a 

A  count  in  OMiwmpint  cannot  be  joined  with  a  count  in  any 
form  of  action :  thus,  assumpsit  and  case  fi>r  a  tort,  cannot  be  joiaed 
1  T.  R.  270.     1  Vent.  366.    R.  Garth.  189,  nor  assumpsit  and  tro 
1  T.  R  277.    2  Lev.  101.     3  Lev.  99.    .1  Salk.  10.    3  Wila.  354. 
Sid.  244.    12  Mod.  73  ^  nor  aMumpait  and  debt,  because  the  }u 
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Are  different ;  nor  assumpsit  and  covenant  &c.  because  the  counts  are 
of  a  different  nature.  Several  counts  in  assumpsit,  however,  may  be 
joined  in  the  same  declaration,  provided  they  be  not  for  the  same  cause 
of  action ;  but  counts  foupded  upon  the  sapcie  contract,  described  in  one 
as  a  contract  without  a  condition,  and  in  another  as  a  contract  with  a 
condition,  are  not  to  be  allowed,  for  they  are  founded  on  the  same 
subject-matter  of  comprint,  and  are  only  variations  in  the  statement 
of  one  and  the  same  contract^  Reg.  PI.  JI.  4  W^  4,  h  s.  5.  **  So 
counts  for  not  *£iving,  or  delivering,  or  accepting  a  bill  of  exchange  in 
payment^  according  to  the  contract  of  sale,  for  goods  sold  and  delivered 
and  for  the  price  of  the  same  goods  to  be  paid  in  money,  are  not  to  be 
allowed^"  Id.  ^  So  counts  for  not  accepting  and  paying  for  goods 
sold,  and  for  the  price  of  the  same  goods  as  goods  bargained  andsold^ 
are  not  to  be  allowed.^  Id.  **  But  counts  upon  a  bill  of  exchange  or 
promissory  note,  and  for  the  consideration  of  the  bill  or  note  in  goods# 
money  or  otherwise^  are  to  be  considered  as  founded  on  distinct  subject 
matters  of  complaint,  for  the  debt  and  security  are  different  contracts^ 
and  such  counts  are  to  be  allowed.''  Id.  **  Two  counts  upon  the 
same  policy  of  insorance  are  not  to  be  allowed  ;  but  a  count  upon  a 
policy  of  insurance,  and  a  count  for  money  had  and  received  to  recover 
back  the  premium  upon  a  contract  implied  by  law,  are  to  be  aliowefd.*' 
Idv  **  Two  counts  on  the  same  charter-party  are  not  to  be  allowed  | 
but  a  count  for  frdight  upon  a  charter-party,-,  and  for  freight  pro  rata 
itineris  upon  a  contract  implied  by  law,  are  to  be  allowedw''  Id^  And 
^  where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  due  in 
respect  of  several  matters,  as  for  example,  for  wages,  work  and  labour 
as  a  hired  servant,  work  and  labour  generally,  goods  sold  and  delivered, 
j^ds  bargained  and  sold,  money  lent,  money  paid,  money  had  and  re- 
ceived^  and  the  like,  the  statement  of  each  debt  is  to  be  considered  as 
aunounting  to  a  several  coant  within  the  meaning  of  the  rtile  which 
Ibrbfds  the  use  of  several  counts,  though  one  promise  to  pay  only  is 
alleged  in  consideration  of  all  the  debtor,"  Id.  **  Provided  that  a  count 
for  money  due  on  an  account  stated,  may  be  joined  with  any  other  count 
Sot  a  oioney  demand,  though  it  may  not  be  intended  to  establish  a 
disltnct  subject-matter  of  complaist  in  respect  of  each  of  such 
eounts."    Id; 

Debt  on  bond  and  on  a  muiuatia  may  be  joined.  1  Vent.  306.  Cra. 
Car.  316.  So  debt  for  rent  upon  several  leases.*  8  Co.  87  b.  See 
JDanv.  8.  So  debt  for  rent  on  a  lease,  either  by  parol  or  indenture, 
And  for  goods  sold  and  delivered,  may  be  joined  in  the  name  action. 
JSro.  Joinder  in  Action,  90.  Gilb.  C.  B.  5.  So,  debt  on  bond  and  on 
judgment,  1  Lutw.  43,  or  on  a  judgment  and  on  tntUuatuSf  I  Wils.  248v 
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3  Satrnil.  lit  c.  (n.  2.),  of  for  an  ametisoineiit  wd  on  a  muiuaius,  9 

Btownl.  Ent.  83,  84.    3  Wils.  248,    3  Salk.  772,  may  be  joined.     So 

may  a  count  in  debt,  and  one  in  detinue,  be  joined '}  Bac.  Abr.  Action^ 

C.  Keg.  95.  139.    2  Saund.  117  b*  (n.  2.) ;  although  thit  is  an  anomaly # 

and  an  exception  to  the  above  rules,  at  debt  and  detinue  require  dif« 

ferent  judgments.    See  5  Mod.  92.    fiut  debt  and  aeconnt  c^annot  be 

joined;  Bro.  Joinder  in  Action,  97 ;  nor  debt  and  trespass;  Id;  nor 

debt  and  assumpsit.    Supra.    Reg.  PI.  H.  4  W.  4,  L  -s.  5,  **  two  coontflF 

on  the  same  charter-party  are  not  to  be  allowed;  but  a  eount  for 

freight  upon  a  charter-party,  and  for  freight  pro  rota  Uineris  upon  a 

contract  implied  by  law,  are  to  be  allowed.''    ^  Counts  upon  a  demise, 

and  for  use  and  occupation  of  the  same  land,  are  not  to  be  allow* 

ed.*'    Id. 
A  count  in  covenant  cannoti  it  should  seem,  be  joined  with  a  count 

in  any  other  form  of  action ;  not  with  debt  or  detinue,  because  the 

jndgnents  are  different ;  not  with  assumpsit,  because  the  counts  are  of 

a  different  nature ;  and  not  with  trespass  &c.  because  the  one  is  Yound« 

ed  oil  eontract,  the  other  on  tort.    But  there  may  be  counts  in  corenani 

upon  seTerai  deeds ;  see  Cro.  Jac.  829«    1  Lev*  110 ;  although  this  is 

Tory  unusual  in  practice. 

A  count  in  detinue  may  be  joined  with  a  count  in  debt,  »8  abore  meo- 
;  but  detinue  and  trover  cannot  be  joined;  Wtlles,  118,  nor 
and  any  other  form  of  action,  because  the  judgments  are  difier*' 
Mt.  But  there  may  be  several  counts  in  detinue  for  difierent  eauaes 
el  actioB»  as  for  instance,  one  for  detinue  of  charters*  and  another  for 
detiauis  of  chattels,  or  the  like«    Th.  D.  1. 10  c  15,  a  6. 

A  couat  in  tiespasa  cannot  be  joined  with  a  count  in  any  other  form 
of  adioiw  because  the  judgments  are  dijSerenl.  Thus,  for  instance^ 
trespass  and  case  cannot  be  joined ;  1  L.  Rayna.  273,  274.  2  Saund. 
117,  e(n.  2.)  See  Alley n,  9.  ,Lutw»  1526.  1  Show.  189.  Carth» 
118*  5  Mod.  91 ;  nor  trc^pafls  and  ejectment ;  ante,  p.  15T;  nor  txesh 
pass  and  replevin.  But  theie  may  be  several  counts  in  trespass,  for 
several  trespasses,  at  several  times  and  places :  8  Co.  87  h«  3  H.  6.  68 
[52.}  Th.  D.  I.  10^  c.  15^  s.  21,  22,  23.  Jenk*  211.  3  Lev.  93.  T. 
Raym.  283 :  as,  for  instance,  one  for  breaking  and  entering  his  honae 
and  taking  away  his  goods,  and  another  for  the  battery  of  his  servant 
per  quod  serviUum  amuU;  Alieyn,  9.  Sty.  202.  2  L^  Raym.  274. 
Str.  685 ;  or  one  for  breaking  and  entering  his  house,  and  another 
for  debauching  his  daughier  per  quod  zervitium  amisU ;  2  New  Rep. 
476 ;  one  for  a  forcible  entry,  another  for  a  (iM'cible  detainer.  Th.  D# 
L 19^  c«  16»  s.  19.  and  see  39  B»  3,  25..    But  several  counts  in  trespass,. 
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for  acts  committed  at  the  same  time  and  place,  shall  not  be  allowed. 
Beg.  PLH.4W.4,I.s.5. 

A  count  in  ease  aod  a  coHcit  in  trover  may  be  joined.  2  Wils.  319. 
I  Vent.  213,  365.  1  T.  R.  277.  1  Lutw.  98—101.  Cro.  Car.  20. 
8  Wils.  348-- 3M.  1  New  Rep.  43.  6  East,  333.  But  case  cannot 
be  joined  with  a  count  in  any  other  form  of  action.  Vide  infra.  There 
may,  however,  be  several  counts  io  case :  as,  for  instance,  one  for 
words,  and  another  for  a  malicious  indictment ;  Hob.  0 ;  or  several 
coQcts  for  several  disturbances  dec ;  Th.  D.  1.  10,  c  15,  s.  15 ;  or  sev« 
eral  counts  for  several  acts  of  conspiracy.  Th.  D.  I.  10.  c  15^  s.  II. 
But  "  in  actions  of  tort  for  misfeasance,  several  counts,  founded  on 
varied  statements  of  the  same  doty,  are  not  to  be  allowed.''  Reg.  PI, 
H.  4  W.  4,  L  8.  5.  And  ^  in  the  like  actions  for  nonfeasance,  several 
counts,  founded  on  varied  statements  of  the  same  duty,. are  not  to  be 
aHowed."    Id. 

Trover  cannot  be  joined  with  any  other  form  of  action  but  case. 
And  as  to  Replevin,  you  cannot  add  to  it  a  count  in  any  other  form  of 
action,  because  the  judgments  for  the  defendant  are  different,  and  also 
(or  other  reasons.  But  in  replevin  you  may  have  several  counts  upon 
several  distresses,  at  several  days  and  places.  Th.  L).  L  10,  c.  15,  s,  3. 
10  E.  3,  508.    29  £.  3,  30  f2a]    See  Com.  Dig.  Actioo,  6. 

The  counts  thus  joined,  however,  are  considered  as  distinct  as  if 
they  had  been  in  so  many  several  actions.  9  Mod  128.  2  L.  Raym. 
1034.  3  Salk.  14.  Therefore,  although  it  is  usual  to  express  in  the 
second  and  subsequent  counts,  that  the  cause  of  action  therein  set 
forth  is  difierent  from  what  was  stated  in  the  preceding  count,  (as 
for  instance,  that  the  defendant,  in  consideration  that  the  plaintiff 
had  bought  of  him  a  certain  other  horse  for  lOL  promise  &c. ;  or 
*tbat  the  defendant  chased  other  cattle,  to  wit,  forty  other  sheep  &c.  of 
the  said  plaintiff,  &c.  and  the  like)  yet  this  is  not  absolutely  necessary : 
for  the  court  will  not  intend  them  to  be  different,  unless  they  appear 
necessarily  to  be  the  same.    1  Salk.  213. 

In  actions  by  executors,  it  has  been  decided  that  a  count  upon  a  con* 
tract  with  the  testator,  and  a  count  in  the  plaintiff's  own  right,  cannot 
be  joined.  1  Salk.  10.  3  T.  R.  659,  660.  Hob.  88.  Dan  v.  4.  2 
Lev.  110.  4  T.  R.  277,  and  see  5  East,  150.  So  a  count  upon  a  bond 
given  to  the  testator,  and  a  count  upon  a  bond  given  to  the  plaintiff  as 
executor,  cannot  be  joined.  .  3  B.  &  P.  7.  10  Mod.  316.  But  a  count 
upon  an  insimul  computassent  with  the  plaintiff  as  executor,  may  be 
joined  with  a  count  for  goods  sold  &c.  by  the  testator.  1  Taunt.  322. 
6  Taunt.  453.  So  a  count  for  goods  sold  by  the  plaintiff  as  adminis* 
tratriXf  may  be  joined  to  a  count  upon  an  account  stated  with  her  as 
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administratrix ;  6  East,  405 ;  or  a  count  for  money  paid  by  her  as  ad- 
ministratrix, to  the  defendant's  use,  to  a  count  on  promises  to  the  testa- 
tor ;  3  East,  104  ;  or  a  count  for  money  had  and  received  by  the  de- 
fendant to  the  use  of  the  plaintilT  as  executor,  to  a  count  for  money 
had  and  received  by  him  to  the  use  of  the  testator.  3  T.  K.  659.  But 
where  a  count  upon  an  account  stated  with  the  plaintiff,  did  not  say  **  as 
executrix''  <&c.,  but  merely  styled  the  plaintiff  executrix  &c.,  it  was 
holden  that  it  could  not  be  Joined  to  t:ounts  on  promises  to  the  testator ; 
because  evidence  of  an  account  stated  with  the  plaintiff  in  her  own 
right,  tvould  have  supported  the  count.  5  East,  150.  The  criterion,  it 
is  said,  in  these  cases  is,  whether  the  money,  if  recovered,  will  be  assets 
or  not,  in  the  hands  of  the  executor ;  1  Taunt.  322.  6  Taunt.  456, 
457.  6  East,  405 ;  yet  it  may  be  worthy  of  consideration  whether  a 
cause  of  action,  for  which  an  executor  has  an  option  of  suing,  either  as 
executor  or  in  his  own  right,  should  be  joined  with  one  for  which  he 
must  sue  as  executor ;  for,  supposing  he  should  fail  in  his  action,  suing 
for  the  former  cause  of  action  he  would  certainly  be  liable  to  costs,  for 
the  latter  probably  not,  as  the  court  or  a  judge  thereof  might,  by  rule 
or  order,  exempt  him.    See  3  &  4  W.  4,  c.  42,  s.  31.    2  Arch.  Pr.  C. 

B.  [26]  137.    2  Saund.  117  d.  (n.  2.) 

So,  a  man  shall  not  be  charged  as  executor,  and  also  in  his  own  right 
in  the  same  action ;  because  the  judgment  in  the  one  case  would  be 
db  bonis  testatoris,  in  the  other  de  bonis  propriis.  2  Lev.  228.  Semb. 
Moor,  410.  R.  Hob.  88.  Adm.  Cro.  £1.  406.  Therefore  a  count  for 
money  had  and  received  by  the  defendant  as  executor  for  the  plaintiff's 
pse,  or  for  money  lent  him  as  executor,  or  on  an  insimul  comptUassent  of 
money  due  from  hin^  as  executor,  [where  the  cause  of  action  originated 
with  the  executor  after  the  death  of  the  testator,  7  Taunt.  580,]  or  the 
like,  cannot  be  joined  to  a  count  on  a  promise  by  the  testator.  4  T.  R. 
347.  1  H.  Bl.  108.  2  B.  dc  P.  424.  3  Barn.  &  Aid.  101.  See  10 
Eastt  313.  But  a  count  on  an  account  stated  with  an  executor  for 
money  due  from  the  testator,  may  be  joined  to  a  count  on  a  promise  by 
the  testator.    1  H.  Bl.  102. 

A  count  for  money  had  and  received  by  the  defendant,  as  executor, 
to  the  use  of  the  plaintiff,  cannot  be  joined  with  a  count  on  an  account 
Staled  by  the  defendant  as  executor ;  for,  on  the  first  count  the  defend- 
imt  is  personally  liable,  on  the '  latter  not    Ashby  v.  Ashby.  7  B.  & 

C,  444. 

Where  the  same  persons  are  assignees  of  two  bankrupts  under  sepa- 
rate commissions,  they  cannot  join  a  count  for  a  joint  debt  due  to  both 
bankrupts,  with  counts  for  separate  debts  due  to  each  ;  3  T.  R.  433  ; 
but  they  may  sue  as  assignees  of  both  bankrupts,  for  the  *joint  debt 
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alone.  8  T.  R.  m.  Also,  it  has  been  holden  that  in  an  action  by  an 
assignee  of  a  bankrupt,  counts  for  money  lent  to  and  paid  for  the  de- 
fendant, by  the  plaintiff,  an  assignee  of  J.  S.,  might  be  joined  with 
counts  for  money  had  and  received  for  him  and  on  an  account  stated 
with  him  as  such  assignee,  although  for  the  causes  of  action  in  the  first 
two  counts,  the  plaintiff  might  have  sued  in  his  own  right  5  M.  & 
S.  294. 

Where,  however,  an  action  is  brought  against  two  or  more,  the 
plaintiff  cannot  declare  against  one  in  one  count,  and  another  in  another ; 
as  against  one  for  an  assault,  and  against  another  for  taking  his  goods ; 
or  the  like.     Sty.  153. 

A  misjoinder  of  counts  is  a  defect  in  substance,  and  may  be  taken 
advantage  of  by  general  demurrer,  motion  in  arrest  of  judgment,  or  writ 
of  error  ;  4  T.  R.  347.     1  H.  BL  108.     2.  B.  &  P.  424.    5.  East,  150, 
and  see  1  M.  &  S.  355.     1  New  Rep.  43.    6  East,  333.    6  Taunt. 
179 ;  or  it  seems  by  plea  in  abatement.    Com.  Dig.  Abatement,  G.  4. 
Where  there  is  a  misjoinder,  however,  as  assumpsit  and  trover  for  in- 
stance, and  a  general  verdict  given,  it  may  be  remedied  by  entering  the 
'verdict  on  the  count  in  assumpsit  on  the  count  in  trover ;  MS.  E.  1814. 
2  M.  &  S.  533 ;  or  if  several  damages  be  given  on  each  count,  it  may, 
it  seems,  be  remedied  by  taking  judgment  upon  one  count,  and  entering 
a  remiUitur  damna  as  to  the  other.    Brow^I.  235.    Hob.  249.    Yet 
where  the  jury  in  such  a  case  found  for  the  plaintiff*  upon  one  count, 
and  for  the  defendant  upon  the  other,  the  court  held  that  the  misjoin- 
der was  not  thereby  cured.    3  Lev.  99,  and  see  2  Lev.  101.    And  it 
cannot  be  cured  by  entering  a  nolle  prosequi  as  to  one  of  the  counts, 
after  a  demurrer  for  the  misjoinder.     1  H.  Bl.  108.    See  2  Arch.  Pr.  C. 
P.  255. 


Sect.   V. 

Defects  in  a  Declaraiionf  in  whai  Cases  aided. 

By  the  BarJ\  If  the  count  want  time  or  other  circumstances,  it  may 
be  aided  by  the  defendant's  bar:  R.  8  Co.  120  b.  [Doct.  PI.  279:]  as 
if  the  count  omit  the  time  of  the  adjudication  upon  which  it  is  founded, 
and  the  adjudication  be  confessed  by  the  bar,  it  is  aided.  R.  Lutw. 
487.  R.  Noy,  9.  So  m  assumpsit  to  pay  when  he  receives  money, 
without  alleging  when  or  from  whom,  it  will  be  aided  by  the  plea  oinon 
assnmpsii,  R.  1  Mod.  169.  So  in  an  action  of  slander,  for  saying  **  you 
are  foresworn,"  without  saying  in  what  court ;  if  the  defendant  justify, 
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for  that  he  took  a  false  oath  at  the  fesBtons*  the  omif sion  is  cored.    R. 
Cro.  Car.  288.    [So,  where  the  plaintiffs  in  their  replication  stated 
that  C.  **  sued  them  at  law,  without  shewing  in  what  court,  or  in  what 
manner,  the  court  held  that  it  was  ccfred  by  the  rejoinder,  which 
admitted  that  the  plaintiffs  had  been  sued.     1  Ley.   194,   105.    1 
Saund.  117.  (n.  5.)    So  where  a  declaration  omitted  to  state  when  a 
^  release  of  an  equity  erf*  redemption  was  executed,  or  how  the  equity  of 
redemption  was  released,  and  the  defendant  pleaded  orer,  the  court 
held  that  it  was  thereby  cured,  although  it  would  liave  been  ill  on 
demurrer.     1  Salk.   *171.      L»  Raym.   662.      So,  other  defects  in 
form  are  aided  by  the  defendant  pleading  over]:  as  in  assumpsit  to 
perform  an  award,  if  the  plaintiff  do  not  shew  specially  a  performance 
on  his  part,  and  the  defendant  instead  of  demurring,  pleads  **  no  such 
award,''  he  thereby  waives  the  other  matter,  and  cannot  afterwards 
take  advantage  of  this  defect  in  the  declaration.    R^  Cro.  Car.  886.   R. 
Lutw.  858.    So  in  an  action  by  an  administrator  durante  minori  €Btate 
of  an  executor,  for  an  escape,  if  it  be  not  averred  that  the  executor  is 
within  the  age  of  seventeen,  and  the  defendant  plead  a  removal  by  Aofcs- 
as  corqus  which  is  the  same  escape ;  he  shall  not  afterwards,  take  ex* 
ception  for  the  want  of  the  averment,  for  he  admits  by  the  plea  that  the 
plaintiff  has  authority  to  sue.    R.  Lutw  683.    So,  in  an  action  for  renl» 
without  saying  how  much  is  due  or  on  what  contract,  if  the  defendant 
plead  payment,  he  cannot  afterwards  make  the  uncertainty  of  the  decla- 
ration a  subject  of  objection ;  R.  2  Cro.  668 ;  and  the  same  in  debt  on 
bond,  if  the  defendant  demand  oyer  and  plead  payment.    R.  Cro.  Car. 
209.    [So,  when  a  bond  or  other  deed  is  pleaded,  without  stating  either 
expressly,  or  by  some  word  of  art  equivalent  thereto,  that  it  was  sealed 
(see  ante,  p.  132),  and  the  defendant  admit  by  bis  plea  that  it  was  seal- 
ed, either  expressly  or  impliedly,  as  by  craving  oyer  of «« the  said  wri- 
ting obligatory ,**  or  the  like,  the  omission  is  thereby  cured.    Cro.  Car* 
209.    Com*  Rep.  140,  and  see  1  Saund.  291  a.  (n.  1)].    So,  in  debt  for 
an  escape  on  a  commitment  in  execution,  without  szyxug  prout  paUi per 
recordum ;  if  the  defendant  plead  a  licence  from  the  plaintiff,  he  thereby 
admits  the  commitment.    R.  3  Lev.  393.    [So  in  quart  impedkf  if  the 
declaration  omit  to  state  the  next  turn  to  be  the  plaintiff's,  it  is  cured  by 
the  defendant's  pleading  over.    2  Str.  925.]    So,  in  covenant,  if  the  de- 
fendant plead  non  est  factum  only,  this  aids  a  breach  badly  assigned ; 
for  the  defendant  admits  the  breach  if  the  deed  were  his.    R.  2  Cro* 
870.    [So  in  trespass  quare  100  eatardctus  aut  feasur^  proUramJt^  if  the 
defendant  justify,  the  uncertainty  is  thereby  cured.    Fortesc.  877.    In 
•hort,  in  all  cases  of  omission  or  defects  in  matters  of  form  merely,  they 
are  cured  by  atat  27  £1*  c  6»  s*  1$  unlesB  a pecially  assigned  as  cause  of 
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demorrer.  See  also  4  Ann.  c.  16,  and  post,  Ch.  7,  tit.  Demurrer.]  Bot 
if  the  cottnt  be  defective  in  substance,  the  bar  cannot  make  it  good.  D. 
8  Co.  120  b.  As  in  an  action  for  words  '*  Thj  father"  Ac,  without 
saying  that  the  plaintiff  was  present,  or  that  the  speaking  was  to  him ; 
though  the  defendant  justify,  and  thereby  acknowJedge  the  words,  this 
does  not  aid  the  declaration.  R.  Ore  EL  416*  So,  if  an  avowry^ 
which  is  in  the  nature  of  a  count,  shew  a  grant  of  a  rent  for  life  out  of 
an  estate  for  years  i  though  the  plaintiff  in  bis  bar  shew  that  the  grant 
was  oat  of  a  freehold,  it  does  not  aid  the  avowry.  R.  7  Co.  25  a. 
Com.  Dig.  Pleader,  C.  85. 

By  the  VerdieL']    Where  there  is  any  defect,  imperfection  or  omission 
in  any  pleading,  whether  in  substance  or  form,  which  would  tmve  been 
a  fiital  objection  upon  demurrer,  yet  if  the  issue  joined  be  such  as  neces- 
sarily required  on  the  trial  proof  of  the  facts  so  defectively  or  imper. 
feetly  stated  or  omitted,  (and  without  which  it  is  not  to  be  presumed 
that  either  the  judge  would  direct  the  jury  to  give,  *or  the  jury  would 
have  given,  the  verdict),  such  defect,  imperfection  or  omission  is  cureA 
by  the  verdict,  by  the  common  law  ;  or  in  the  phrase  often  used  on  the 
occasion,  such  defect  is  not  any  jeofail  after  verdict.     1  Saund.  22§  a. 
and  see  3  B.  &  A.  302.    Cro.  Car.  497.     T.  ;Raym«  487.    Carth.  804^ 
380.     1  Mod.  292.     1  Lev.  808.     1  Vent  109.     1  Sid.  428.     1  Salk. 
385.     Com.  Itep;  116.    6  Mod.  302.    2  L.  Raym.  1060.    Holt,  M7. 
3  Wils.  275.    7  Bn  Pari.  Ca.  555.     DMg.  658.     I  T.  R.  141, 145r545> 
3  T.  B.  25,  147.    4  T.  R.  472.     7  T.  R.  518,  52a    4  Bing.  648^     » 
Arch.  Pr.  C.  P.  271,  273.    Thus,  in  debt  for  rent  by  the  grantee  of  a 
reversion  (previously  to  the  stat  4  Ana  c.  16^  s.  9,  which  rendered  at« 
tornroent  unnecessary),  if  attornment  were  not  alleged,  yet  it  was  aided 
by  verdict  $  for  if  it  were  not  proved,  the  plaintiff  would  have  been  boih 
suit.    R.  T.  Raym.  487.    T,  Jon.  232.    [2  Show.  233,  284.)    So,  for- 
merly, the  omission  of  a  place  wlieve  a  lease  was  made,  was  aided  aftev 
verdict.  R.  2  Rol.  66,  where  the  issne  was  on  a  collateral  point,  wfaeie- 
by  the  lease  was  admitted.    See  ante,  p.  IO64    So,  in  an  action  on  the 
case  against  a  sheriff,  if  the  plaintiff  allege  that  the  AenSpotuit  arres^ 
tare  A.  against  whom  the  wri4  was  delivered  to  htm,  though  he  do  not 
say  that  he  was  in  his  presence  &c.,  it  siMill  be  aided  by  verdict.    R-  T. 
Jon.  40.    So,  an  allegation  of  a  right  to  elect,  for  200  years  and  more^ 
is  saflicfent  after  verdict,  though  it  be  not  mdjfcmtiim  whereof^. 
R.  T.  Jon.  145.    So,  in  assumpsit,  reciting  that  the  defendant  had  sold 
to  htm  all  the  furssea  growing  upon  such  land,  to  be  taken  before  the 
lOtb  Aug.,  the  defendant  in  consideration  dec.  promised  that  the  ptain* 
tiff  should  not  be  disturbed  in  carrying  them  away,  and  staling  a  dis* 
turbaace ;  but  it  waa  not  said  that  be  was  diatmrfoed  before  the  lOtb 
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Aug. :  yet  this  was  bolden  to  be  aided  by  verdict.    R.  Cro.  Car;  491/ 
So  if  the  plaintiff  declare  against  an  executor,  on  an  assumpsit  to  pay 
50s;  when  he  receives  money,  and  aver  that  he  received  money,  wiihoui 
saying  that  he  received  50s.  it  will  he  good  after  verdict.     R.  1  Mod^ 
169.    So,  in  assumpsit  to  pay  the  costs  in  sach  a  suit,  if  the  plaintiff  da 
not  shew  how  n^uch  the  costs  amounted  to,  it  is  aided  after  verdict.    fU 
Cro.  EI.  276.    [So,  the  omission  of  an  averment  of  performance  of  a 
condition  precedent,  is  it  seems  aided  by  verdict.    2  Bar.  899.     1 
Saund.  288  b^     Sed.  qu.     So  in  an  action  for  a  malicious  prosecution, 
if  the  declaration  do  not  allege  the  prosecution  to  be  ^t  an  end,  it  is  aid- 
ed after  verdict.     1  Saund.  028.     1  Sid.  15].    So,  in*  an  action  on  the 
case  for  not  bringing  goods  sold  to  the  common  beam,  if  it  be  not  said 
that  the  goods  were  sold  by  weight,  it  shall  be  aided  after  verdict.    R^ 
per  3^  J.  3  Mod.  162.  Carth.  7.    In  assumpsit  in  consideration  that  he 
assigned  goods,  taken  in  execution,  to  the  defendant,*  to  pay  the  plain- 
tiff deetex  bonis  prcBdicti»  alt  his  interest  and  costs  f  if  he  do  not  aver 
that  he  has  raised  the  money  de  et  ex  bonig^  it  shall  be  aided  after  vei>- 
dict  for  the  plaintiff.    R.  1  Show.  308.     In  assumpsit  by  an  inderser 
against  the  drawer^if  the  declaration  allege  that  B.  paid  the  money  on 
the  part  of  the  plaintiff,  without  saying  to  whom,  after  verdict  for  the 
plaintiff  it  shall  be  intended  that  the  payment  was  to  an  indorsee,  and 
not  to  a  stranger,    R.  Carth.  130.    So,  in  debt  for  rent  for  three  yearsr, 
on  a  demise  for  a  year  et  sic  de  anno  in  anmim,  without  saying  that  he 
continued  in  possession  for  three  years,  yet  it  *shall  be  so  intended  af* 
ter  verdict.     R.  1  Sid.  423.    So  in  assumpsit  by  an  executor,  if  the  dec- 
laration do  not  negative  a  payment  to  the  testator,  it  shall  be  aided  af- 
ter verdict.    R.  1  Vent.  119.    R.  Hardr.  221.     So,  on  an  assumpsit 
by  A.  and  B.,  where  the  action  is  brought  against  A.  the  survivor,  if 
the  plaintiff  do  not  aver  that  B.  did  not  pay,  it  is  aided  after  verdict. 
Per  Hale,  Hardr.  221.    So  in  covenant  by  an  executor  for  rent  in  the 
detinetf  if  he  do  not  shew  whether  due  before  or  since  the  death  of  the 
testator,  it  shall  be  aided  after  verdict ;  for  being  in  the  dednet,  it  shall 
be  intended  before  his  death.    R.  1  Sid.  376^    [So,  where  a  grant  of  a 
reversion  or  other  thing  lying  in  grant,  is  pleaded>  but  not  alleged 
to  have  been  by  deed,  if  the  grant  be  put  in  issue  and  found  by  the  jury^ 
the  omission  is  cured  by  the  verdict.    Hut.  54.     10  Mod.  301.     1  T, 
R«  145.     So  if  the  erown  in  quare  impedit  do  not  allege  presentation,  it 
is  cured  by  verdict.    2  Str.  1006.    So,  in  an  action  of  debt  in  a  manor 
court  for  an  amercement,  if  the  declaration  do  not  shew  that  the  defend- 
ant was  resiant  at  the  time  of  the  amercement  set,  it  is  aided  by  verdict 
Hardw.  116.]    So  in  rescons  of  goods,  without  saying  what  goods,  it 
shall  be  aided  by  a  verdict  finding  two  horses.    Owen,  123.    So  in  tro^ 
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against  hoaband  and  wife,  alleging  a  conversion  ad  usuti^^^rttntf' 
it  the  yerdict  find  the  wife  not  gniltyi  this  aids  the  declaration ;  R^ 
Maroh.  pL  134;  and  the  same  in  an  action  for  words  by  both.    R.  1 
Sol.  781,1.  50*    So  in  assault  and  battery  by  husband  and  wife  fof 
the  battery  of  both,  it  will  be  aided,  if  the  verdict  find  the  defendant 
guilty  only  of  a  battery  of  the  wife.    R.  3  Mod.  6d«    2  Lev.  101.    So 
in  trespass  by  husband  and  wife,  for  a  battery  of  the  wife,  and  taking 
the  goods  of  the  husband,  if  the  defendant  be  found  not  guilty  as  to  the 
goods,  the  declaration  is  aided.  Dub.  1  Lev.  3.    Per  2  Jm  but  2  J.  cont. 
Palm.  339.    [So  in  an  action  on  st.  0  Ann.  Cr  14,  if  the  parish  where 
the  ofiTence  was  committed  be  not  specified,  it  is  cured  by  a  verdict 
finding  that  the  defendant  owes  &c.  to  the  poor  of  the  parish  of  A.    4 
Bur.  2018.]    In  assumpsit  to  pay,  if  the  plaintiff  drain  land,  Ua  quod  it 
be  dry  ahqtto  tempore  between  such  feasts ;  if  the  plaintiff  allege  that  it 
was  dry  aliquo  tempore^  where  it  should  be  toto  tempore^  it  shall  be  aided 
after  verdiM  for  the  plaintiff.    Semb.  2  Rok  246, 1.  80.    In  assumpsit 
for  money  received  by  the  defendant  for  the  plaintiff  **  to  the  use  of  the 
defendant,**  it  shall  be  good  after  verdict ;  for  the  words  **  to  the  use  of 
the  defendant,^  being  repugnant  and  insensible,  shall  be  rejected.    R.  1 
Salk.  24.    So,  if  the  declaration  shew  a  title  imperfectly,  it  may  be  aided* 
by  verdict :  as  if  the  plaintiff  say  that  he  is  Unene  enutmri  qui  tenet  tene'^ 
menta  ^.  parceW  maneriiper  ccp*  rctulor^  without  saying  ad  voluntatmm 
daminif  it  shall  be  intended  after  verdict  that  be  was  a  copy*holder.  R. 
1  Salk.  365.     [The  distinction  upon  this  subject  is,  that  a  verdict'  cures 
a  defective  statement  of  a  good  title,  but  not  a  diofective  title,  Plowd^ 
202.     1  Salk.  365,  or  the  omission  of  title.    Dong.  683.    In  trespass 
by  a  master  for  beating  his  servant,  omitting  j9er  quod  sertitium  amiritf 
this  is  not  cured  by  verdict,  because  the  per  quod  is  tiie  gist  of  the  ac* 
tion.    1  Bulst.  163.    So  in  trespass  for  keeping  a  bull  accustomed  to- 
run  at  persons,  omitting  to  say  that  the  defendant  knew  he  was  so 
accustomed,  the  omission  is-  not  cured  by  verdict,  because  the  sciens  is 
the  gist  of  the  action.    2  Salk.-  662.     *Say.  282.    So  in  an  action  on  a 
bill  of  exchange  against  the  indorser,  where  notice  to  the  defendant 
of  non-payment  was  not  alleged,  the  omission  was  holden  not  to  be 
aided  by  verdict;  because  without  this  averment  of  notice,  the  decla- 
ration stated  no  ground  of  action.    Doug.^  679,  see  1  T.R.  141.    2^ 
Bur.  899.    So  in  assumpsit,  if  the  consideration  appear  to  be  illegal 
upon  the  face  of  the  declaration,  it  cannot  be  aided  by  verdict.    2  Bur.. 
924.]     So  if  the  consideration  for  the  promise  be  omitted,  it  is  not 
aided  by  verdict.    R.  1  Salk.  364 ;  and  the  same  in  all  other  cases,, 
where  the  declaration  states  no  cause  of  action.    So,  if  the  verdict  fal-^ 
mfy  the  declarationr  the  plaintiff  shall  not  have  judgment :  as,  in  con^ 
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■piracy,  if  it  find  all  but  one  not  guilty.  1  Saund.  230.  Com.  Digv 
Pleader,  C.  87.  In  trespass,  omitting  to  state  the  time  when  the  tres- 
pass was  committed,  is  aided  by  verdict.  Garth.  389.  2  Salk.  622.  5 
Mod.  287.  In  case  against  the  sheriff  for  removing  goods  taken  in  ex- 
ecution before  the  landlord  was  paid  a  year's  rent,  omitting  to  aver  no- 
tice to  the  sheriff  of  the  rent  due,  is  aided  by  verdict.  1  Str.  212.  In 
assunipsit  for  not  delivering  a  quantity  of  malt,  it  was  averred  that  the 
plaintiff  was  ready  and  willing  to  pay  for  the  same,  but  it  was  omitted 
to  state  that  he  offered  to  do  so ;  and  the  omission  was  holden  to  be 
cured  by  verdict.     I  East,  203« 

We  have  now  stated  the  different  cases  in  which  a  declaration  is  aid-* 
ed  at  common  law  ;  as  to  the  cases  in  which  it  is  aided  by  the  statutes 
of  jeofails,  see  2  Arch.  Pr.  C.  B.  278 ;  and  as  to  the  cases  in  which  rt 
may  be  amended,  either  at  common  law,  or  by  the  statutes  of  amend- 
ments, see  Id.  277,  278. 

I}eelar€ttwn,  good  in  pari.]  If  a  declaration  in  which  damages  are 
demanded,  be  certain  for  part,  and  uncertain  for  the  residue  [it  not  be- 
ing for  an  entire  demand,]  if  there  be  a  demurrer  to  the  whole  declara- 
tion, the  plaintiff  shall  have  judgment  for  that  part  which  is  good,  and 
shall  release  his  damages  for  the  other  part  r  as  in  an  action  against  a 
hundred  on  a  robbery  of  his  money,  and  of  goods  in  his  custody,  (not 
saying  what  goods,)  if  the  defendant  demur  to  the  whole,  the  plaintiff* 
shall  have  judgment  for  the  money,  but  not  for  the  goods.  R.  2  Saund. 
870.  So  in  debt  on  the  statute  of  usury,  on  a  corrupt  agreement  for 
402.,  and  on  another  for  20/.  (not  saying  that  the  latter  was  corrupt,)  if 
the  defendant  demur  to  the  whole,  the  plaintiff  shall  have  judgment  for 
the  40i:  R.  2  Cro.  104. .  1  Saund.  286.  And  the  same,  if  the  defend- 
anl  plead  to  the  whole.  R.  2  Cro.  104.  So  in  debt  against  an  execu- 
tor on  a  bond  and  on  simple  contract,  it  was  hoTden  good  for  the  bond, 
2  Cro.  104, 105,  [but  not  as  to  the  simple  contract ;  for  debt  on  simple 
contract  did  not  at  that  time  lie  against  an  executor.  9  Co.  27.  Cro. 
El.  600.  Cowp,  375.  See  now  3  &  4  W.  4,  c  42,  s.  14.]  So  in  re- 
plevin, if  the  defendant  avow  for  so  much  rent,  part  of  which  is  not  due, 
it  shall  be  good  for  the  residue.  1  Saund.  286.  11  Co.  45  b.  R, 
Moor,  281.  Com.  Dig.  Pleader,  C.  32,  and  see  further  upon  this  aub- 
jecty  Bac.  Abr.  Pleas,  Br  5^  s.  6v 
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Sect*  L 
The  Com^mencement 

Although  io  the  regular  order  of  pleading,  pleas  to  the  jurisdiction 
and  in  abatement  are  classed  before  pleas  in  bar ;  yet  as  the  latter 
alone  have  reference  to  the  merits  of  the  action,  the  former  leading 
to  collateral  issues  merely,  we  shall,  for  the  sake  of  perspicuity,  first 
treat  of  pleas  in  bar,  and  reserve  the  consideration  of  pleas  to  the  juris- 
diction and  in  abatement  to  a  subsequent  Chapter. 

A  plea  in  bar  is  either  the  general  issue,  or  a  special  plea.  In  both 
cases,  the  commencement  of  the  plea  is  thus  : — 

♦•  In  the  [King's  Bench,*'  «  Common  Pleas,** 
or  «« Exchequer  of  Pleas.**] 

The  &th  day  of  July,  6  Will.  4. 

S.  \     The  said  defendant,  by  A.  B.  his  attorney  [or  in  person]  says 
<*^'  [  that  [so  stating  the  matter  of  the  plea.] 

The  Title,  4<;.]    By  Reg.  PI.  H.  4  W.  4, 1.,  s.  1,  every  pleading 

ehall  be  entitled  of  the  day  of  the  month  and  year  when  the  same 

was  pleaded,  and  shall  bear  no  othe^  time  or  datQ. 
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Formerly,  the  plea  commenced  with  an  appearance  and  defence  ly 
the  defendant,  and  an  actionem  non  or  allegation  that  the  plaintiff  *oQgbt 
not  to  havener  maintain  his^action  against  him.  Bat  now,  by  Reg.  PL 
H.  4  W.  4, 1.,  s.  10,  **  no  formal  defence,  shall  be  required  in  a  plea,  and 
it  shall  commence  as  follows :  *  The  said  defendant,  by 
his  attorney^  [or  in  person^*  ^c]  *  says  that***  And  by  s.  9,  in  a  plea 
intended  to  be  pleadedjn  bar  of  the  whole  action  generally,  it  shall  not 
be  necessary  to  use  any  allegation  of  actionem  non  or  to  the  like  effect* 
'Or  any  prayer  of  judgment;  and  all  pleas  pleaded  without  such  formal 
parts  as  aforesaid  shall  be  taken,  unless  otheri^rise  expressed,  as  pleaded 
respectively  in  bar  of  the  whole  action ;  provided  that  nothing  herein 
contained  shall  extend  to  cases  where  an  estoppel  is  pleaded. 

In  the  commencement  of  the  plea,  however,  it  should  appear 
whether  the  plea  be  intended  as  an  answer  to  the  whole  declaration, 
or  to  part  only :  and  if  the  latter,  it  should  specify  what  part,  express- 
ly and  with  certainty  :  thus,  ^<  And,  as  to  the  said  first  count  of  the 
«aid  declaration,  he  the  said  J.  S.  says  that''  &c. ;  or  ''  As  to  the  said 
assaulting,  beating  and  ill-treating  the  said  G.  H.  by  him  the  said  J.  S. 
above  supposed  to  have  been  done,  the  said  J.  S.  says"  &c. ;  or  **  As  to 
the  said  breach  of  covenant  first  above  assigned  ;**  and  the  like.  In 
^lebt  for  rent  for  several  years,  if  the  defendant  say  quoad  2QL  parcel  of 
the  said  rent,  nil  debet,  without  showing  when  the  202.  was  due,  it  is  bad. 
1  Sid.  338.  and  see  Lutw.  1141.  So,  where  the  general  issue  is  pleaded 
to  part,  it  must  specify  to  what  part :  thus,  '*  As  to  all  the  said  several 
supposed  promises  and  undertakings  in  the  said  declaration  mentioned, 
except  as  to  the  sum  of  £-— -,  parcel  of  the  said  several  sums  of 
money  in  the  said  declaration  mentioned,  the  said  J.  S.  says"  &c. ;  or« 
in  trespass,  "  As  to  the  coming  with  force  and  arms  &c.,  and  whatever 
else  is  against  the  peace  of  our  Lord  the  now  King,  and  as  to  all  the 
supposed  trespasses  In  the  said  declaration  mentioned,  except  as  to" 
&c.  If  a  plea  commence  as  an  answer  to  the  whole  declaration,  and 
in  truth  the  matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is 
bad,  and  the  plaintiff  may  demur;  1  Salk.  179.  1  L.  Raym.  231- 
Gilb.  G.  B.  157,  158.  1  Str.  303.  2  Ro.  Abr.  104.  N.  pi.  1  ;  but 
if  on  the  contrary  it  begin  as  an  answer  to  part  only,  it  is  deemed 
an  answer  to  that  part  only,  although  it  may  contain  a  legal  defence 
to  the  whole  declaration.  See  1  Saund.  28  (n.  3)  and  the  authori- 
tSes  there  cited ;  and  see  post«  p.  173. 

The  rule  H.  4  W.  4,  that  a  plea  pleaded  in  bar  of  the  whole  action 
generally,  need  not  commence  with  actionem  non,  nor  pray  judgment, 
applies  to  a  plea  answering  the  whole  of  one  count,  though  there  are 
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t>iher  counts  which  it  does  not  answer.    Bird  v.  Higginsont  2  Ad.  & 
£.  696. 

Where  to  a  declaration  in  trespass  for  assault  and  false  imprisonment, 
^containing  six  counts,  the  defendant  pleaded  several  special  pleas,  each 
to  the  whole  cause  of  action,  and  each  enumerating  all  the  trespasses, 
pleading  merely  one  act  of  justification,  namely,  an  arrest  under  a  ca. 
sa.,  concludiog  with  a  qucB  sunl  eadeni^  &c. :  On  special  demurrer,  the 
court  held  the  pleas  bad,  as  each  plea  purported  to  be  an  answer  to  all 
the  assaults,  &c.,  and  was  in  effect  only  an  answer  to  one.  MCurdy 
V.  DriscoO,  3  Tyr.  571. 

Where  pleas  were  pleaded  to  the  first  count  of  a  declaration,  and  a 
certain  part  of  the  second,  but  were  in  fact  no  answer  to  a  certain  part 
of  (he  first  count :  the  court  held  them  bad  on  demurrer ;  but  gave 
the  defendant  leave  to  amend  on  payment  of  costs.     Crump  v.  Adney 
"8  Tyr.  279,  270. 

Oyer."]     We  have  already  stated  in  what  cases  deeds  must  be  plead- 
ed with  profert.    See  ante,  p.  133 — 137.    First,  then,  it  may  be  deem- 
ed a  general   rule,   that  in  all  cases  where  a  party  pleading  a  deed  is 
obliged  to  make  profert  of  it,  the  other  party  may  crave  and  shall  have 
oyer.     Secondly,  if  he  plead  a  deed  with  profert,  where  he  was  not 
"Compellable  to  do  so  by  the  rules  of  pleading,  the  other  party  shall  not 
crave  or  have  oyer.    2  Salk.  497.     1  T.  R.  149.     And  Thirdly,  if  a 
party  plead  a  deed  without  profert,  where  a  profert  was  necessary,  yet 
the  other  party  cannot  crave  or  have  oyer.    Oyer  is  never  granted  of  a 
record ;  1  T.  R.  149 ;  and  what  is  mentioned  in  the  year-books.  Brook's 
&  Fitzherberts's  Abridgments  Comyn^s  Digest  and  other  books,  of  oyer 
being  granted  of  records,  must  be  understood  with  reference  merely 
to  the  proceedings  upon  a  trial  by  the  record,  where  a  record  of  the 
same  court  is  pleaded  ;  in  which  *case  the  plaintiff,  instead  of  replying 
nul'tiel  recordj  may  demand  of  the  defendant  a  note  in  writing  of  the 
term  and  number  of  the  roll  whereon  such  judgment  or  matter  of  record 
is  entered  or  filed,  or  in  default  thereof  the  plea  is  not  to  be  received, 
and  the  plaintiff  may  sign  judgment.    See  2  Arch.  Pr.  B.  R.  38.     It  has 
been  accordingly  ruled  that  a  defendant  cannot  have  oyer  of  letters- 
patent,  even  although  pleaded  with  profert ;  1  T.  R.  149 ;  nor  of  a  pri. 
vate  act  of  parliament ;  Doug.  476,  477 ;  nor  of  a  recognizance ;  R« 
Popb.  202;  nor  of  an  original  writ,   1   Doug.  227.     Barnes,  340.     7 
East,  383,  or  writ  of  resummons ;  3  H.  6.  56 ;  nor  of  the  precept  or 
warrant  of  a  justice  of  peace.    21  H.  6,  5  b.    Bro.  Oyer.  13.    So  oyer 
cannot  be  craved  of  a  note  or  other  instrument  not  under  seal ;  K.  1 
Salk.  215 ;  nor  of  a  demise  to  a  stranger,  where  the  party  pleading  it 
was  neither  party  nor  privy  to  it.    3  H.  6.  46.    So,  in  scire  facias  on  a 
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recovery  of  an  annuity  by  deed,  the  defendant  cannot  demand  oyer  of  the 
deed  ;  for  the  scire  facias  is  founded,  not  on  the  deed,  but  on  the  judg« 
ment.  Bro.  Oyer,  1.  32.  So  in  debt  on  bond,  were  upon  praying  oyer 
of  the  condition  it  appears  to  be  a  bond  conditioned  for  the  performance 
of  covenants  in  a  certain  indenture,  the  defendant  cannot  then  pray  oyer 
of  the  indenture,  but  must  set  it  out  himself,  and  make  it  a  part  of  bis 
plea.  1  Saund.  8.  1  Sid.  308.  ante,  p.  137.  Co.  Ent.  130—134.  Lib. 
Plac.  141.  209.  Lil,  Ent.  115.  118.  1  Saund.  52.  2  Salk.  498.  Even 
Vfu^n  you  crave  oyer  of  a  bond,  the  other  party  is, not  thereby  bound  to 
give  you  oyer  of  the  condition,  unless  you  crave  that  also.  6  Mod.  237. 
but  if  there  be  a  condition  or  other  matter  indorsed  on  a  deed,  and  which 
was  indorsed  before  execution,  oyer  must  be  granted  of  the  indorsement 
as  well  as  of  the  deed.  Id.  Of  a  deed  inrolled,  although  quasi  a  mat- 
ter of  record,  the  defendant  is  entitled  to  oyer,  either  of  the  deed  itself, 
or  of  an  exemplification  of  the  inroliment,  according  to  the  terms  of  the 
prefer t.     1  H.  7.  29.     Doct.  pi.  271.  ante,  p.  138. 

Where  the  defendant  sets  out  on  oyer  a  deed  upon  which  the  declar- 
ation is  framed,  he  cannot  on  demurrer  take  advantage  of  a  variance  in 
an  immaterial  part  between  the  deed  as  stated  in  the  declaration  and  as 
set  out  on  oyer.  Ross  v.  Parker^  1  B.  &  C.  368. 
b  But  although  a  party  be  entitled  to  oyer,  yet  it  is  in  general  optional  with 
him  whether  he  demand  it  or  not.  2  Lil.  Keg.  226.  Except  that,  in  debt  on 
bond,  the  defendant  cannot  plead  performance  of  the  condition  of  it,  with- 
out craving  oyer,  Bro.  Oyer,  16, 25,  see  6  Mod.  303. 154,  unless  the  condi- 
tion have  been  set  forth  inthe  declaration,  which,  however,  is  very  unusual. 
Also,  in  debt  on  bond  conditioned  for  the  performance  of  covenants  in 
another  deed,  the  defendant,  in  order  to  plead  performance  &c,  of  the 
covenants,  must  first  crave  oyer  of  the  condition  of  the  bond,  and  set  it 
out  in  hcBC  verba;  and  then  state  the  whole  substance  of  the  deed  con- 
taining the  covenants,  and  make  profert  of  it ;  and,  lastly,  plead  per- 
formance. 1  Saund.  8.  10.  (n.  1.)  2  Id.  410.  (n.  2.)  1  Sid.  50.  07  425. 
1  Vent.  37.  Alleyn,  72.  Carlh.  5.  Or  if  a  party  plead  a  deed,  and  omit 
some  material  part  which  he  should  have  stated,  and  which  would  have 
been  of  advantage  to  the  opposite  party  if  he  had  stated  it :  the  only 
way  the  latter  can  relieve  himself  is  by  craving  oyer  of  the  deed,  and 
setting  it  out  in  his  pleading ;  for  he  cannot  reply  that  by  the  said  in- 
denture it  was  further  agreed  so  and  so.  Hut.  33.  i  Keb,  513.  1 
Str.  227,  see  2  Saund.  361.  366.  (n.  1.)  *2  B.  &  P.  13.  By  Reg.  Gen. 
H.  2  W.  4,  s.  44,  '•  if  a  defendant,  after  craving  oyer  of  a  deed,  omit  to 
insert  it  at  the  head  of  his  plea,  the  plaintiff,  on  making  up  the  issue  or 
demurrer  book,  may  if  he  think  fit  insert  it  for  him  ;  but  the  costs  of 
iuch  insertion  shall  be  in  the  discretion  of  the  taxing  officer." 
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The  form  of  craving  oyer  of  a  bond  and  condition,  and  of  setting  it 
out  in  the  plea,  is  thus :  "  And  the  said  defendant,  by  A.  B.  his  attorney, 
craves  oyer  of  the  said  writing  obligatory,  in  the  said  declaration  men- 
tioned, and  it  is  read  to  hinn,  &c. ;  he  also  craves  oyer  of  the  condition 
of  the  said  writing  obligatory,  and  it  is  read  to  h'm  in  these  words"  [here 
state  the  condition,  verbatim,  as  in  the  bond  ;]  "  which  being  read  and 
heard,  the  said  J.  S.  says"  [&c.  so  proceeding  to  state  the  matter  of  the 
plea.     If  the  wording  of  the  bond  itself  be  material  to  your  defence,  you 
may  set  it  out  also  in  hac  verba*     See  1  Saund.  289,  290.     If  the  plain- 
tiff have  declared  on  two  or  more  bonds,  you  may  crave  oyer  of  both 
either  in  the  same  plea  (if  the  one  defence  apply  to  both,  see  1  Saund. 
289,  290,)  or  in  different  pleas ;  but  if  the  declaration  contain  two 
counts  upon  the  same  deed,  as  for  instance  in  an  action  upon  a  policy 
of  insurance  against  the  London  Assurance  Company,  the  defendant 
cannot  crave  oyer  of  two  deeds*     Hardw.  243.    Oyer  in  contempla- 
tion of  law,  must  be  of  the  original  deed  itself,  and  not  of  a  copy  ;  and 
therefore,  if  it  appear  upon  the  face  of  the  record  that  the  defendant  had 
oyer  of  a  copy  only,  it  is  error.     3  T.  R.  153  n.     The  form  of  craving 
oyer  of  on  indenture,  and  of  setting  it  out  in  the  plea,  is  thus  :  "  And  the 
said  defendant,  by  A.  B.  his  attorney,  craves  oyer  of  the  said  indenture  in 
the  said  declaration  mentioned,  and  it  is  read  to  him  in  these  words  ;"[here 
set  out  the  deed  verbatim  ;]  "  which  being  read  and  heard,  the  said  J.  S. 
says*'  &c.    When  it  is  intended  by  the  plea  to  impeach  ihe  validity  of  the 
deed,  instead  of  thus  calling  it  an  "  indenture,"  or  "  writing  obligatory,"  it 
is  usual  to  name  it  merely  the  "  writing,"  or  the  "  supposed  indenture"  &c. 
to  prevent  the  party's  being  concluded,  by  this  acknowledgment  of  its 
being  a  deed,  from  denying  its  validity.     See  ante,  p.  I32« 

The  effect  of  setting  out  a  deed  upon  oyer,  is,  that  it  immediately  be- 
comes a  part  of  the  previous  pleading :  as  if  set  out  in  the  plea,  the  de- 
fendant thereby  makes  it  a  part  of  the  plaintiff's  declaration ;  and  the 
like.  1  Saund.  316.  Carlh.  513.  6  Mod.  27.  237.  And  therefore  if 
a  party,  in  pleading  a  deed,  misrecite  it,  the  other  party  may  take  ad- 
vantage of  it,  either  by  pleading  non  est  factum ;  or  by  craving  oyer  of 
it  and  setting  it  out  in  hcec  verba,  and  then  demurring  generally ;  for  the 
deed  as  set  out  on  oyer,  being  thus  made  a  part  of  the  same  pleading  where 
it  is  misrecited,  the  pleading  appears  evidently  inconsistent  and  false 
upon  the  face  of  it.  1  Saund.  9  a.  316,  317.  1  Salk.  72.  2  L.  Raym. 
715.  Sty.  459,  And  on  the  other  hand,  if  the  defendant,  after  craving 
oyer  of  a  deed,  purport  to  set  it  forth  in  his  plea,  but  do  not  set  forth 
the  whole  deed,  or  misrecite  it,  the  plaintiff  may  either  sign  judgment  as 
for  want  of  a  plea,  4  T;  R.  370,  or  he  may  by  his  replication  pray  that 
the  deed  may  be  inrolled,  and  procure  it  to  be  truly  inrolled^  and  then 
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demur,  for  the  reason  above  mentioned.  4  T.  R;  371  n.  21  E.  H^  78-  tu 
Doct.  PI.  117.  See  Com.  Dig.  Pleader,  P.  1  1  Str,  1241.  1  Wils.  07, 
Refusing  oyer  when  it  ought  to  be  granted,  is  error  f  6  Mod.  128. 
2  Str.  1186.  1  Wils.  16^  besides,  the  party  craving  it  cannot  be 
obliged  to  plead  without  it.  2  Str.  1186.  1  Wils.  16.  See  as  to  the 
Practice  of  the  Courts  at  Westminster  with  reference  to  oyer,  and 
indeed  upon  the  subject  generally,  2  Arch.  Pr,  C.  B.  [46].    219, 220^ 

Sect.  II. 

Statement  of  the  Matter  of  Defence,- 

1.  The  Matter  to  be  stated. 

2,  The  Manner  of  staling  it. 


1.    7^  Matter  to  be  stated. 

The  matter  of  a  plea  in  bar  must  consist  of  such  facts  and  circuof-^ 
stances  as  anK>unt  to  a  complete  defence  to  the  action,  or  to  such  part 
of  the  declaration  as  it  purports  to  answer.  It  is  not  necessary,  how- 
ever, to  set  forth  in  a  plea  either  public  statutes,  see  ante,  p.  95, 144,  or^ 
the  rules  of  the  common  law,  ante,  p.  96,  or  general  customs,  ibid  & 
129,  or  matter  implied  by  law,  ante,  p.  96,  and  see  2  Saund.  305  a.  (n^ 
13,)  or  matter  apparent  to  the  court,  ante,  p.  96,  or  a  condition  subse- 
quent &c.  which  goes  to  defeat  the  defence;  ante,  p.  96 ;  and  see  Com* 
Dig.  Pleader,  C.  81;  but  if  the  matter  of  defence  be  founded  on  a 
private  statute,  see  ante*  p.  95.  146,  or  on  particular  customs  whicb 
affect  the  inhabitants  of  particular  districts  only  (such  as  the  customs 
of  London,  and  the  like,)  ante,  p.  96,  the  statute  or  custom  must  be 
recited  in  the  plea  ^  and  whether  the  matter  of  defence  Be  founded^  on. 
a  public  or  private  statute,  or  on  a  general  or  particular  custom,  the 
plea  must  state  all  the  facts  and  circumstances  necessary  to  bring  i( 
within  the  statute  or  custom. 

To  these  prefatory  observations,  we  shall  add  a  few  rules  or  maxims 
which  apply  to  the  subject  generaRy,  and  shall  then  proceed  to  consider 
this  part  of  our  subject  more  particularly. 

First :  The  matter  stated  must  be  triable ;  Co.  Lit.  303  b.  and  see 
Com.    Dig.  Pleader,  R.    10;    and  therefore  must  consist  either  o{ 
matter  of  law,  which  is  determinable  by  court ;  or  of  matter  of  record, 
which  is  triable  by  the  record ;  or  of  matter  of  fact,  which  is  triable  by 
the  country.    9  Co.  24  b.    And  if  matter  of  fact  be  mixed  up  with. 
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tnfttter  of  law,  so  that  it  cannot  be  tried  by  the  court  or  jury,  the  plea 
IS  bad :  [see  T.  Raym.  50.  1  Keb.  125, 1G4.  1  Lev.  193.  1  Sid.  902. 
Co.  Lit.  126  a;] :  a^  if  the  defendant  plead  that  A.  licite  gamsusfuU  bona 
felon\  it  will  be  bad;  for  the  jury  cannot  determine  whether  he  lawfully 
enjoyed,  nor  the  court  whether  he  enjoyed.  R.  9  Co.  25  a.  So,  if  the 
condition  of  a  bond  be,  that  he  will  shew  a  sufficient  discharge  of  an 
annuity,  and  the  defendant  plead  that  he  shewed  a  sufficient  discharge, 
it  is  bad ;  for  the  jury  *cannot  try  whether  it  is  sufficient )  but  he  should 
have  stated  what  discharge  he  shewed,  and  the  court  would  judge 
whether  in  point  of  law  it  were  sufficient.  9  Co.  25  a.  [For  the  same 
reasons  a  plea  that  he  did  not  enter  contrary  to  the  form  of  the  statute 
of  Rich.  2,  was  holden  bad.  31  H.  6,  11,  12.  Doct.  PI.  342.  but  see 
27  H.  8,  21.]  But  although,  according  to  the  letter,  it  may  not  be 
triable,  yet  if  the  effect  of  the  words  represent  a  matter  triable,  it  is 
sufficient :  as,  in  an  action  on  a  covenant  for  enjoyment  free  from  ar- 
rears of  rent ;  plea,  that  he  delivered  money  to  the  pldLiniiS eaintenlione 
that  he  should  discharge  the  arrears,  will  be  good,  though  the  intent  is 
not  triable ;  for  it  is  tantamount  to  saying  that  he  delivered  the  money 
ad  solvendum.    R«  4  Mod.  249.    Com.  Dig.  Pleader,  £.  34. 

Where  in  covenant  against  the  assignee  of  a  term,  stating  that  all 
the  right,  &c.  of  the  lessee  vested  in  the  defendant  by  assignment,  and 
that  afterwards  the  premises  were  out  of  repair,  the  defendant  pleaded 
in  bar  that  for  one  period  he  was  possessed  of  one-sixth  part  of  the 
premises  as  tenant  in  common  with  A.  B.^  and  C,  and  for  another  period 
of  one-third  as  tenant  in  common  with  B.  and  C,  and  that  no  more  or 
greater  interest  in  the  premises  ever  came  to  him  by  assignment :  Held 
that  the  plea  was  bad  in  substance,  as  it  could  not  be  a  bar  to  the  whole 
action ;  that  it  was  bad  in  form  also,  as  it  merely  confessed  that  the 
defendant  had  possession  of  part  of  the  premises,  and  not  that  he  was 
assignee.  Semble,  That  the  defendant  should  have  pleaded  in  abate- 
ment, and  should  have  shown  how  the  other  persons  became  tenants  in 
comnoon  with  him.     Merceron  v.  Dowson^  5  B.  &  C.  479. 

Secondly :  The  matter  pleaded  must  be  an  answer  to  the  whole 
declaration ;  Co.  Lit.  303  a.  Cro.  El.  434.  2  Lil.  Pr.  Reg.  302.  5 
T.  R.  553.  Yelv.  225.  1  Bulst.  116.  1  Saund.  264,  28.  (n.  3.)  and 
see  Com.  Dig.  Pleader,  R.  9  ;  for  if  every  part  of  the  declaration  be 
not  answered,  it  will  be  a  discontinuance  for  the  whole  :  Thus,  in  tres- 
pass for  cutting  down  300  trees,  if  the  defendant  plead  quoad  all  but  the 
entry  and  cutting  down  20  trees  not  guilty,  and  quaod  the  entry  justifies, 
but  says  nothing  as  to  the  cutting  down  of  the  20  trees,  this  is  a  discontin- 
uance for  the  whole.  R.  4  Co.  62  a.  [So  in  assumpsit  for  three  sever- 
al sums  of  36/.  if  the  defendant  plead  as  to  two  of  them  only,  it  is  a  dia- 
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continuance.  1  Str.  302.  So,  in  replevin  on  a  taking  in  two  placcsjr 
if  the  defendant  answer  only  as  to  one,  it  is  a  discontinuance.  R.  I 
Salk.  94,  179.]  So,  in  trover  for  300  sheep»  if  the  defendant  justify 
quoad  296,  but  say  nothing  as  to  the  remaining  four,  it  is  a  discontin- 
uance for  the  whole.  R.  Cix).  El.  434.  see  2  Mod.  259.  So,  ib  trespass 
with  horses  and  sheep,  if  he  justify  only  with  horses,  it  is  a  discontin- 
uance. R.  Mar.  pi.  47.  R.  2  Cro.  27.  So,  in  an  action  on  a  covenant 
to  provide  200  noen,  and  pay  so  much  for  each,  if  the  plaintiff  assign  a 
breach  in  both  points,  and  the  defendant  plead  only  as  to  the  providing 
of  the  men,  and  say  nothing  as  to  the  non-payment,  it  is  bad.  R.  1 
Lev.  16.  So  in  debt  on  bond  to  perform  an  aVirard,  if  the  defendant 
plead  performance  of  part  only,  it  is  bad.  R.  3  Lev.  24.  And  the 
same,  in  account  against  one  as  bailiff  of  his  house  and  goods,  if  he 
plead  only  as  to  the  goods.  R.  2  Leon,  195.  In  trespass  for  breaking 
his  close  and  destroying  his  hop-poles,  if  the  defendant  plead  Kberum 
tenementum,  and  that  he  took  the  bops  damage  feasant,  it  is  bad,  for  be 
does  not  answer  as  to  the  destruction  of  the  poles.  R.  2  Mod.  Ca.  • 
330.  So  in  trespass  for  a  battery  and  wounding,  if  the  defendant  justi- 
fy putting  him  into  the  stocks,  [qu€B  est  eadem  transgresno,"]  and  say  noth- 
ing more,  it  is  bad ;  for  that  matter  does  not  go  to  the  wounding.  R, 
Cro.  El.  268.  So,  in  trespass  for  an  assault  and  imprisonment,  if  to  all^ 
praster  the  assault  and  imprisonment,  the  defendant  plead  not  guilty, 
and  justify  quoad  the  imprisonment,  without  saying  any  thing  to  the  as- 
sault, it  will  be  bad,  though  there  cannot  be  an  imprisonment  without 
an  assault.  R.  1  Rol.  176, 177.  In  trespass  for  entering  a  close  and 
taking  timber,  if  the  defendant  make  a  title  to  the  close,  without  an- 
swering to  the  timber ;  it  is  bad.  R.  1  Rol.  406.  [So  in  trespass  for 
cutting  down  and  taking  *away  trees,  if  the  defendant  do  not  answer 
both  to  the  cutting  down  and  taking  away,  it  is  bad.  Dy.  35.  So  in 
an  action  on  the  case  against  a  common  bargeman,  for  goods  delivered 
to  him  to  carry  to  such  a  place,  if  he  plead  that  he  was  discharged  of 
keeping,  without  saying  of  carrying  them,  it  is  bad.  Hob.  18.]  Id 
trespass  for  driving  away  his  cow,  if  the  defendant  justify  the  taking  of 
the  plaintiff's  heifer,  it  is  bad.  R.  Lutw.  1355.  So,  in  trespass  with 
a  continuando  a  die  M,  ad  25  JuP,  if  the  defendant  justify  except  a  diem 
ad  20  Jtt/',  it  is  bad.  R.  2  Cro.  27.  [but  see  2  Camp.  175.}  Com.  Digr 
Pleader,  E.  1. 

But  if  the  defendant  answer  the  whole  in  sense,  though  not  in  words 
it  is  sufficient:  as  if  a  bond  be  to  perform  all  covenants,  agreementSr 
articles,  &c.,  and  the  defendant  plead  that  he  has  performed  all  cove- 
nants and  agreements,  it  is  good,  though  he  omit  '<  articles  **  for  it  is 
included  in  the  word  **  agreements."    R*  Cro.  EI*  255.    So  in  trespass 
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Tor  an  assault,  battery  and  imprisonment,  if  he  justify  the  trespass  and 
imprisonmenly  R.  1  Lev.  31,  or  plead  quoad  the  residue  of  the  trespass 
and  imprisonment,  it  is  sufficient ;  for  the  word  ^  trespass**  goes  to  the 
whole.  R.  3  Lev.  404.  So  in  trespass  qiiare  claustimjregit  et  januas 
Tupii  et  clausum  intravit^  if  he  plead  to  all  but  the  breaking  not  guilty, 
and  then  justify  his  entry  by  process  &c.  it  is  sufficient,  for  the  entry  is 
a  breaking  in  law.  Semb.  Lutw.  1433.  R.  Latch.  188.  So,  in  trespass 
quare  clausum  fregit  and  so  many  cart  loads  of  timber  cepii,  if  the  de- 
fendant make  title  to  the  close,  and  shew  the  timber  to  have  been  trees 
there  growing,  it  is  sufficient.  R.  1  Rol.  406.  [So  where  the  part  left 
unanswered  is  not  material,  and  inserted  merely  as  matter  of  aggrava- 
tion^  the  plea  is  not  thereby  vitiated ;  for  answering  that  which  is  the 
gist  of  the  action,  will  cover  the  whole  declaration.  3  Wils.  20.  3  T. 
K.  297.  292.  Thus  in  trespass  for  a  battery,  per  quod  de  vita  sua  des^ 
j^abatur^  it  is  sufficient  to  answer  to  the  battery.  35  H.  6, 45,  and  see 
2  Wils.  313.  3  Bing.  135.  So  in  an  action  for  a  battery  of  his  ten- 
antSt  per  quod  cesseruntt  it  is  sufficient  to  answer  to  the  battery.  35  H. 
6,  45.  Doct.  PL  55.]  So,  in  trespass  for  an  imprisonment  till  he  paid 
so  much,  if  the  defendant  justify  the  imprisonment,  it  is  sufficient,  with- 
out answering  to  the  taking  so  much,  which  is  merely  aggravation.  R. 
1  Salk.  408.  T.  Raym.  469.  So,  for  an  ^ssault^  battery  and  menacing, 
if  he  justify  the  assault  and  battery,  without  answering  to  the  menaces, 
(which  are  merely  matter  of  aggravation)  it  is  sufficient.  P.  Moor,  705. 
Com.  Dig.  Pleader,  £.1. 

The  defect  here  mentioned,  is  aided  after  verdict  by  the  statute  of 
jeofails  32  H.  8,  c.  30.  R.  2  Rol.  161.  R.  4  Mod.  246.  If  the  plea 
begin  as  an  answer  to  the  whole  declaration,  and  the  matter  pleaded  be 
an  answer  but  to  part,  the  plaintiff  should  demur,  if  he  would  take  ad- 
vanUgeof  it;  1  Salk.  179.  1  L.  Raym.  231.  1  Str.  303.  5  T.  R. 
553.  2  Ro.  Abr.  104.  N.  pi.  1 ;  but  if  it  begin  as  an  answer  to  part 
only»  and  be  an  answer  to  that  part,  or  even  to  the  whole  declaration, 
(for  in  the  latter  case  it  is  a  discontinuance  as  well  as  in  the  former,)  it 
is  better  to  take  judgment  by  nil  dicit  for  the  part  which  the  plea  in  its 
commencement  does  not  profess  to  answer ;  for  if  the  plaintiff  demur 
or  plead  over,  the  whole  action  is  discontinued.  *4  Co.  62  a.  1  Ro, 
Abr.  487.  pi.  10.  1  Salk.  179,  180.  1  L.  Raym.  231.  716.  2L.  Raym. 
841.     1  Str.  302.     1  Saund.  28.  (n.  3.) 

nUrdly :  the  matter  of  a  plea  must  not  be  double  ;  that  is,  it  must 
not  constitute  two  or  more  distinct  defences  to  the  declaration,  or  to 
the  same  part  of  the  declaration,  if  pleaded  to  part  only.  Bac.  Abr. 
Plea,  K.  1.  5  H.  7,  7.  Doct  PI.  135.  Co.  Lit;  303  a  304  a.  Hob.  295. 
As,  for  instance,  if  an  avowant  allege  seisin  of  services  in  his  grand* 
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father,  and  also  in  himself,  it  is  double ;  for  either  is  traversable,  and 
one  had  been  sufBcient.  PI.  Com.  140  a.  So,  if  a  man  allege  two 
continual  claims,  one  by  his  ancestor  and  the  other  by  himself;  Ibid  ; 
or  two  descents  in  fee  ;  Ibid,  [see  4  E.  4,  3 ;]  it  is  double.  So,  if  a 
man  plead  a  patent  as  a  grant,  and  also  as  a  confirmation,  it  is  double. 
R.  1  Sid.  176.  So  in  debt  for  rent,  if  the  defendant  plead  that  it  was  a 
navigable  river,  and  that  the  plaintiff  had  no  right  to  demise  the  toll  of 
it,  it  is  double  ;  R.  by  3  J. ;  Vent.  Cont.  for  one  is  a  consequence  of  the 
other.  2  Vent.  68.  [So,  if  the  defendant  plead  nul  tiel  arbitrementfait 
ou  deliver  a  lui,  it  is  double.  Dy.  242  a.  16  H.  7,  10.  6  H.  7,  7.  10  E. 
4,  6  b.  Or  if  to  debt  on  bond  he  plead  that  the  bond  was  obtained  by 
duress  of  imprisonment  and  by  menace  of  imprisonment,  it  is  double. 
Fl.  Com.  140  a  19  E.  4.  4  per  Brian.  In  detinue  for  a  bond,  the  de- 
fendant pleaded  that  it  was  awarded  that  he  should  keep  it,  until  the 
plaintiff  should  make  partition  of  certain  lands  and  pay  him  10  marks, 
and  averred  that  he  neither  made  partition  nor  paid  the  money :  and  it 
;was  holden  double ;  for  either  the  non-payment  of  the  money,  or  the  not 
making  the  partition,  would  be  sufBcient  to  warrant  the  defendant  in 
keeping  the  bond.  21  H.  6.  18.  So  where  in  debt  on  bond,  the  defend- 
ant pleaded  payment  at  the  day  to  A.  B.  the  bailiff  of  the  plaintifi^  and 
averred  that  the  money  came  to  the  use  of  the  plaintiff,  it  was  holden 
that  the  averment  made  the  plea  double.  22  E.  4,  25  a.  So,  in  tres- 
pass foi'  assault  and  battery^  if  the  defendant  justify  for  night- walking, 
and  also  for  suspicion  of  felony,  it  is  double.  Per  Keeble,  4  H.  7, 12, 
2.  In  assise,  if  the  defendant  pleaded  feoffment  in  fee  with  warranty, 
it  was  double,  unless  he  concluded  and  relied  upon  the  warranty.  14 
H.  8,  27  a.  18  H.  8,  3  b.  L.  5.  E.  3,  4.  14.  and  see  Co.  Lit.  304.  Hob. 
29.  So  in  assise,  if  the  defendant  said  that  his  father  died  seised,  and 
that  he  entered  as  son  and  heir ;  and  that  he  afterwards  made  a  feoff- 
ment in  fee  upon  condition,  and  entered  for  the  condition  broken ;  this 
was  double.  Per  Yavisor.  1  H.  7,  14  a.  So,  where  the  defendant 
pleaded  an  imprisonment  at  C,  and  that  he  was  detained  in  prison  until 
he  executed  a  bond  at  D.,  these  must  be  considered  two  several  im- 
prisonments, and  the  plea  consequently  double.  38  H.  6,  13.  Doct.  PL 
136 — 142.]  So,  if  the  defendant  plead  matter  of  law,  and  also  matter 
of  fact,  as  if  he  say  that  S.  lies  within  the  Cinque  Ports,  where  breve 
domini  regis  non  currii^  and  does  not  lie  in  Com.  Cant',  it  is  double.  R. 
Yelv.  13.  So  if  he  plead  several  outlawries  in  disability  of  the  plain- 
tiff, it  is  double ;  for  one  is  sufficient.  R.  Carth.  9.  So,  if  he  plead 
pot  guilty  as  to  part,  and  justify  for  the  same  part,  it  is  double.  R  1 
Jlol.  49.  [So  if  he  confess  and  avoid,  and  also  traverse  the  same  point, 
it  i3  double.    2  Vent.  212.     *3  Mod.  318.    Co.  Ent.   504.]     So  if  he 
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jjead  several  matters  together,  though  one  be  in  bar  and  the  other  in 
abatement,  it  is  double.  D.  I  Sid.  176.  And  a  double  plea  is  bad, 
though  one  matter  or  the  other  be  not  veil  pleaded :  as  in  trespass,  if 
the  defendant  plead  moBiter  mantis  ivqfosuU  and  a  release,  the  plea  is 
bad  for  duplicity,  though  the  release  be  not  well  pleaded  ;  K,  1  Sid.  176. 
but  see  Dy.  42  b ;  and  the  same,  though  but  one  of  the  several  matters 
be  material.  Per  Dod.  Poph.  186.  [Qu.  vide  infra.]  Ck>m.  Dig. 
Pleader,  £•  2,  and  see  Id.  R.  4. 

The  rule  we  have  been  now  discussing,  extends  only  to  cases  where 
one  plea  contains  two  or  more  defences,  but  does  not  preclude  a  party 
from  iDtroducing  several  nuitters  into  his  plea,  if  they  be  constituent 
parts  of  one  entire  defence  {  for  though  it  be  true  that  issue  must  be  ta- 
ken on  a  single  point,  yet  it  is  not  necessary  that  such  point  should  con- 
sist of  a  single  fact  alone.    For  instance,  the  point  of  a  plea  maybe, 
that  the  defendant  is  entitled  to  common ;  but  to  establish  this  point, 
several  facts  may  be  necessary  ;  as,  that  the  cattle  he  has  a  right  to 
have  upon  the  common  must  be  his  own,  must  be  levant  and  couchant 
&c.     1  Bur.  316,  and  see  Plowd.  194,  a.  2  Lev.  82.     1  Vent.  236. 
Where  two  matters  are  pleaded,  but  one  as  a  consequence  of  the  oth- 
er, it  does  noes  not  render  the  plea  double ;  as  if  the  defendant  plead 
plene  administraviU  and  so  nothing  in  his  hands,  it  is  not  double.    Plowd. 
149  a.     fDy.  243  b.  and  see  1  H.  7.  15.     18  H.  8,  4.    8b  in  debt  for 
rent,  if  the  defendant  plead  a  levy  by  distress,  and  so  nothing  in  arrear, 
it  is  not  double.     I  H.  7.  16.]    So,  if  one  matter  be  pleaded  merely  as 
inducement  to  the  other,  it  does  not  make  the  plea  double :  Per  Holt,  H, 
10  W.    8  Poph.  186 ;  as,  in  detinue  by  a  woman,  if  the  defendant 
plead  that  she  took  husband  who  released,  it  is  not  double ;  for  he  can- 
not plead  the  release  of  the  husband,  without  shewing  that  the  plaintiff 
married  him.    R.  Moor,  25.    Dal.  30.  pi.  &•    [So  if  a  man  plead  an  ac- 
cord by  arbitrament,  and  payment,  it  is  not  double.     1  H.  7  16.    So,  in 
Mart  d^  ancestor^  a  plea  that  the  demandant  was  seised,  and  enfeoffed 
the  tenant,  is  not  double.  *  1  H.  7, 14,  and  see  4  H.  7,  17.    Doct.  PI. 
138.    So,  in  assise  for  tithes,  where  a  prescription  and  seisin  were  both 
alleged,  yet  as  the  prescription  was  merely  inducement  to  the  right,  and 
the  seisin  the  efiect  of  it,  and  as  he  could  not  allege  one  without  the  oth. 
er,  it  was  holden  not  to  be  double.    Dy.  85.]    So  in  debt  on  bond  con- 
ditioned to  deliver  hops,  which  the  plaintiff  was  to  choose  ;  if  the  de- 
fendant plead  that  he  was  ready  to  deliver  them,  but  that  the  plaintiff 
did  not  choose  them,  it  is  not  double.    Semb.  March,  pi.  113.    [So 
matter  which  is  merely  surplusage,  shall  not  make  a  plea  double.  Per  Fin- 
eux,  1  H.  7, 16,  and  see  Dy.  42  b.  ace]   So  it  is  not  double,  if  one  answer 
be  sufficient  for  the  several  matters ;  [Plowd.  )94  a.  4  H.  7, 17.    Doct, 
PL  146  i\  as  if  the  defendant  allege  two4escents  in  tail,  it  is  good ;  for  the 
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gift  is  the  siibstance,  and  ne  dona  pas  is  an  answer  to  the  whole.  PI. 
Com.  140  a.  [4  £.  4,  3.  So  if  the  tenant  in  tail  plead  a  gift  in  Uil  and 
a  descent,  by  the  better  opinion  it  is  not  bad  for  daplicity,  becaose  one 
answer  is  sufficient  to  all.  35  H.  6.  35.]  In  trespass  for  an  assault, 
battery  and  imprisonment,  till  he  paid  7/.  fine,  if  the  defendant  plead  *not 
guilty  as  to  all  but  the  assault  and  imprisonment,  and  then  justify  by  pro- 
cess for  the  7/.  it  is  not  double  ;  for  the  taking  of  the  7/.  is  not  within  the 
not  guilty.  R.  W.'Jon.  367.  So,  it  is  not  double,  if  one  mattercannot  be 
well  pleaded  without  the  other,  and  the  defendant  relies  upon  one  only  : 
AS  if  two  statutes  be  pleaded  for  the  repeal  of  a  former  law,  if  the  one 
have  reference  to  the  other,  it  is  not  double.  Semb.  1  Rol.  88,  89. 
So,  if  a  man  plead  a  feoffment  with  warranty,  and  rely  only  on  the  war. 
ranty;  Per  Berkley,  March,  pi.  84.  ante,  p.  174;  So  if  a  defendant 
plead  that  the  principal  rendered  himself  and  died,  and  rely  on  the  death ; 
R.  W.  Jon.  189;  or  if  he  plead  nieni  alien  artificer ^  and  rely  upon  his 
being  born  within  the  king's  legiance ;  K.  1  Sid.  857,  and  see  Com.  Dig* 
Pleader,  R.  7 ;  and  the  same,  if  the  defendant  plead  several  matters, 
and  conclude  et  sic  nou  est  factum.  Kit.  228  b.  224  a.  [38  H.  6,  26, 
27.    Doct.  PL  142.     Com.  Dig.  Pleader,  £.  2. 

Duplicity  in  a  plea  can  be  taken  advantage  of  by  special  demurrer  only. 
87  H.  6,6.  2  Ro.  Rep.  306.  lLutw.4.  3  Mod.  251.  lL.Raym.  882. 
Comb.  65.  Poph.  113.  1  Lev.  76.  1  Salk.  219.  2  L.  Raym.  798. 
2  Salk.  678.  7  Mod.  71.  Bac.  Abr.  Plea,  K.  1,  N.  6.  Co.  Lit.  72. 
Cro.  Car.  61.  2  Vent  68.  March,  pi.  113.  If  the  plainUff  answer 
over.  Kit  238  a.  21  H.  6, 14  b,  or  demur  generally,  37  H.  6,  6.  R. 
1  Saund.  337,  387  b,  (n.  3.)  R.  2  Rol.  306.  Semb.  1  RoL  112.  1 
Wils.  219,  and  see  ante,  p.  98,  the  fault  is  cured.  And  if  the  plaintiff* 
answer  over,  it  is  said  he  must  answer  both  parts.  1  Vent  272,  but 
«ee  1  Wils.  388. 

What  has  now  been  said  as  to  duplicity  in  a  plea,  must  not  be  under- 
stood as  having  any  reference  to  several  pleas  to  different  parts  of  the 
same  declaration,  or  to  the  same  part  of  a  declaration,  or  to  pleas  by 
aeveral  defendants  ;  these  subjects  shall  be  treated  of  hereafter,  in  the 
5th  and  6th  section  of  this  chapter.  See  as  to  duplicity  in  a  declara- 
tion, an(e,  p.  98. 

Fourthly^  Surplusage  in  a  plea  shall  not  prejudice  :  [1  H.  7, 16.  Dy. 
42  b.  Co.  Lit.  303  b :]  as,  if  a  defendant  in  replevin,  make  cognisance 
as  bailiff  to  A.  administrator  of  B.,  where  A.  ought  to  distrain  in  bit 
own  right,  the  words  **  administrator  of  B."  shall  be  rejected  as  surplus* 
age.  D.  Hob.  208.  So,  if  in  pleading  a  lease  for  life,  the  entry  of  tba 
lessee  be  pleaded,  it  may  be  rejected  as  surplusage.  11  Co.  52  a,  b. 
and  see  Doct  PI.  269,  290.    Co.  Lit  212  a.    9  Bast,  424.    Com.  Dig. 
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FteadeTi  Eu  12.    See  more  particularly  upon  this  sobject^  ante,  p.  96. 
JJ3,  dec. 

Having  thus  stated  the  rules  relating  to  the  matter  of  a  plea,  generaU 
ly,  we  shall  now  proceed  to-  consider  the  subject  more  particularly. 
The  matter  of  a  defence  is  either  the  denial  of  the  cause  of  action  stated' 
in  the  declaration^  or  a  confession  and  avoidance  of  it,  or  matter  of^ 
estoppel ;  and  in  this  order  we  shall  now  treat  of  it.- 

1,  DeniaL 

%  Canfe$9ion  and  Avoidance. 

3.  Matter  of  Estoppel. 

*1.  Denial. 

A  denial  of  the  cause  of  action,  is  either  express  or  implied!  The 
express  denial  or  traverse  (as  it  is  termed)  is  either  general  or  special^:^ 
the  implied  denial  is,  when  the  defendant  in  his  plea  sets  up  a  title  in- 
consistent with  that  which  is  necessary  to  support  the  plaintiff's  cause' 
of  action,  giving  at  (he  same  time  a  colourable  title  to  the  plaintiff ;  so 
that  if  the  defendant's  plea  be  true,  it  destroys  the  plaintiff's  cause  of 
action  altogether.  These  several  species  of  denial  we  shall  now  con- 
sider in  their  order. 

Oeneral  TraverH.^  A  general  traverie  is  of  two  kinds  r  1st.  The 
general  issue,  which  may  be  pleaded  either  to  the  entire  declaration,  or 
to  one  or  more  counts  of  it,  or  ^n  actions  ex  deUcto^  to  a  part  of  w 
count ;  and  is  a  denial  of  the  cause  of  action  therein  stated :  and,  2dlv,* 
A  separate  traverse  or  denial  of  the  several  parts  of  a  count. 

The  general  issues  are  forms  of  denial  long  established  in  pleading: 
adapted  to  the  different  actions,  and  originally  contrived  so  as  to  deny 
all  the  facts  comprised  in  the  declarations  or  counts,  to  which  they  are 
pleaded.  In  assumpsit,  the  general-  issue  is  non  assumpsit  r  in  debt  on^ 
simple  contract,  <*  that  the  defendant  never  was  indebted  in  manner 
and  form  as  in  the  declaration  alleged  f  Reg.  PI.  H.  4  W.  4,  IL  s.  2  ^ 
in  debt  on  bond  or  other  specialty,  where  the  deed  is  the  foundation  of 
the  action,  non  est  factum  puts  the  deed  itself  in  issue;  but  as  the  deed 
declared  upon  many  probably  be  the  deed  of  the  defendant,  or  of  the 
person  under  whom  he  claims,  and  yet  he  may  not  be  guilty  of  the 
breaches  of  covenant  complained  of,  in  that  case  he  must  plead  a  plea  to 
each  of  the  breaches  of  covenant  assigned  in  the  declaration,  denying 
it  in  terms.  See  Reg.  PL  H.  4  W.  4,  IL  s.  3.  In  detinue,  the  general 
issue  is  non  detinet.  In  trespass,  case  and  trover,  not  guilty ;  in  replev- 
in, non  cepit :  in  ejectment,  the  general-  issue  is  not  guilty :  in  doweV,. 
ne  ungues  seisie  que  dower. 
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And  it  is  a  general  rulei  that  a  plea  which  amounts  (a  the  geincrtfl 
issue,  is  bad ;  for  in  such  a  case  the  general  issue  should  be  pleaded. 
Co.  Lit;  308  b;  3  Mod^  166.  [14  H.  6,  19  a.]  As  in  trespass  by  a 
commoner,  if  the  defendant  plead  that,  being  lord,  he  dog  in  the  com* 
mon  for  coals,  and  left  sufficient  common ;  the  plea  is  bad,  for  it 
amounts  merely  to  not  guilty.  R.  1  Sid.  106/  [8o,  in  trespass,  7um 
depasdi  herbas  is  no  plea,  for  it  amounts  merely  to  not  guily^  22  H.  6, 
37.]  So,  in  assumpsit,  if  the  defendant  plead  a  bond  given  for  the 
debt,  and  traverse  that  he  was  ind&bted  aliter  aut  alio  modo  ;  K.  Cro. 
£1.  201.  Senrib.  5  Mod.  814;  or  plead  another  promise,  and  traverse 
the  assumpsit  modo  et  forma^  R.  2  Rol.  350 :  it  is  bad,  for  the  same 
reason.  [So,  in  assumpsit,  a  plea  quod  ipse  performamt  omni  ex  parte 
sua  performand,  was  bolden  to  amount  to  the  general  issue.  1  Salk. 
894.  2  L.  Raym.  968.}  So,  in  an  audita  querela  on  a  defeazance,  if 
he  plead  another  defeazance,  and  traverse  the  defeazance  in  the  decia* 
ration,  it  is  bad^  for  it  amounts  to  no9i  est  Jaetumm    K.  Cro.  El.  532. 

*  Where  in  dower  the  tenant  pleaded  that  the  husband  of  the  demand- 
ant held  only  for  life,  remainder  in  tail  to  his  son :  the  plea  was  holdea 
bad^  because  it  amounted  to  the  general  *  istfue  of  ne  ungues  seisie  que 
dower.  40  Ed.  8,  15.  see  89  H.  6,  9.  8  H.  6,  2  b.  3.  Doct.  PI.  2G4 
205.]  Com.  Dig.  Pleader,  E.  14.  There  are  many  other  instances  to 
be  found  in  the  old  books  upon  this  subject,  which  are  now  inapplicable  ? 
as  the  law  relating  to  defences  which  may  be  given  in  evidence  under 
the  general  issue,  (upon  which  must  necessarily  depend  what  special 
pleas  amount  to  the  general  issue),  is  now  entirely  altered  by  the  late 
rules  of  pleading,  R.  H^  4  W.  4,  IL ;  by  which  the  following  regula- 
tions are  made. 

I.  lst<  In  ^*  assutfqfsiif  except  on  bills  of  exchange  and  promissory 

notes,  the  plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact 
of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise  alleged  may  be  implied  by  law." 
R.  H.  4  W.  4,  II.  s.  1.  As  for  example,  "  in  an  action  on  a  warranty, 
the  plea  will  operate  as  a  denial  of  the  fact  of  the  warranty  having 
been  given  on  the  alleged  consideration,  but  not  of  the  breach ;  and 
in  an  action  on  a  policy  of  insurance,  of  the  subscription  to  the  alleged 
policy  by  the  defendant,  but  not  of  the  interest^  of  the  commencemeot 
of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with  warranties. 
In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not 
keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions 
against  agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of 
any  express  contract  to  the  effect  alleged  in  the  declaration,  and  of 
such  bailment  or  employment  as  would  raise  a  promise  in  law  to  the 
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^fiect  alleged,  but  not  of  the  breach.     In  an  action  of  indebitatus  as* 
9umpsU^  for  goods  sold  and   delivered,  the  plea  of  non  assumpsit  will 
pperate  as  a  denial  of  the  sale  and  delivery   in  point  of  fact';  in  the 
like  action  for  nu>ney  had  and  received,  it  will  operate  as  a  denial  both 
of  the  receipt  of  the  money  and  the  existence  of  those  facts  which 
make  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintifil" 
2dly*    ^  In  all  actions  upon  bills  of  exchange  and  promissory  notes, 
the  plea  of  non  assumpsit  shall  be  inadmissible  :  in  such  actions  there- 
fore a  plea  in  denial  must  traverse  some  matter  of  fact,  as  for  example, 
the  drawing  or  makings  or  indorsing,  or  accepting,  or  presenting,  or  no- 
tic^e  of  dishonor  of  the  bill  or  note/'  3dly.  "  In  every  species  of  assump- 
Bitt  ell  matters  in  confession  and  avoidance,  including  not  only  those  by 
inray  of  discharge,  but  those  which  shew  the  transaction  to  be  either 
▼old  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise, 
shall  be  specially  pleaded:  as  for  example,  infancy,  coverture,  release, 
payment,  performance,  illegality  of  consideration  either  by  statute  or 
common  law,  drawing,  indorsing,  accepting,  &c«  bills  or  notes   by 
Mray  of  accommodation,  set-ofi*,  mutual  credit,  unseaworthiness,  mis- 
representation, concealna^nt,  deviation,  and  various  other  defences  must 
be  pleaded/^ 

II.  1st.    In  Debt  on  specialty  .or   Covencmti  "  the  plea  of  non  est 
fiictum  shall  operate  as  a  denial  of  the  execution  of  the  deed  in  *point 

of  fact  only)  and  all  other  defcnpes  shall  be  specially  pleaded,  inclu- 
ding matters  which  make  the  deed  absolutely  void,  as  well  as  those 
which  make  it  voidable.^'  2dly.  "  The  pica  of  *ntl  debet*  shall  not  be 
allowed  in  any  action."  8dly.  In  actions  of  debt  on  simple  contract, 
other  than  on  bills  of  exchange  and  promissory  notes,  the  defendant 
may  plead  that '  ho  never  u>as  indebted  in  manner  and  form  as  in  the 
declaration  alleged^  and  such  plea  shall  have  the  same  operation  as  the 
plea  of  non  assumpsit  in  indebitatus  assumpsit ;  and  all  matters  in  con- 
fession and  avoidance  shall  be  pleaded  specially  as  above  directed  ia 
actions  of  assumpsit.'^  4thly.  **  In  other  actions  of  debt,  ?n  which  the 
plea  of  nil  debet  has  been  hitherto  allowed,  including  those  on  bills  of 
exchange  and  promissory  notes,  the  defendant  shall  deny  specifically 
tome  particular  matter  of  fact  alleged  in  the  declaration,  or  plead 
specially  in  confession  and  avoidance.^ 

A  fraudulent  misrepresentation  of  the  legal  effect  of  a  deed,  by  which 
a  party  is  induced  to  execute  it,  cannot  be  given  in  evidence  on  the 
plea  of  non  est  factum,     Edwards  v.  Brown,  1  Tyr.  182. 

III.  In  Detinue,  **  the  plea  of  non  delinet  shall  operate  as  a  denial  of 
the  detentioa  of  the  goods  by  the  defendant,  but  not  of  the  plaintiff's 
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property  therein ;  and  no  other  defence  than  such  denial  shall  be  ad^ 
missible  under  that  plea." 

IV.  In  Case,  "  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of 
the  breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  inducement ;  and  do 
other  defence  than  such  denial  shall  be  admissible  under  that  plea ;  aN 
other  pleas  in  denial  shall  take  issue  on  some  particular  matter  of  fact 
alleged  in  the  declaration.  As  for  example,  in  an  action  on  the  case 
for  a  nuisance  to  the  occupation  of  a  house  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only  that  the  de* 
fendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance' 
to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the 
plaintiff's  occupation  of  the  house.  In  an  action  on  the  case  for  ob- 
structing a  right  of  way,  such  plea  will  operate  as  a  denial  of  the  ob- 
struction only,  and  not  of  the  plaintiff'^  right  of  way ;  and  in  an  action 
for  converting  the  plaintiff's  goods,  the  conversion  only,  and  not  the 
plaintiff's  title  to  the  goods.  In  an  action  of  slander  of  the  plaintiff' 
in  his  office,  profession  or  trade,  the  plea  of  not  guilty  will  operate  to 
the  same  extent  precisely  as  at  present  in  denial  of  speaking  the  words, 
of  speaking  them  maliciously,  and  in  the  sense  imputed,  and  with  refer- 
ence  to  the  plaintiff's  office,  profession  or  trade,  but  it  will  not  operate 
as  a  denial  of  the  fact  of  the  plaintiff  holding  the  office  or  being  of  tbe 
profession  or  trade  alleged.  In  actions  for  an  escape,  it  will  operate  as 
a  denial  of  the  neglect  or  default  of  the  sheriff  or  bis  officer,  but  not  of 
the  debt,  judgment  or  preliminary  proceedings.  In  this  form  of  action 
against  a  carrier,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the 
loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as 
a  carrier  for  hire,  or  of  the  purpose  for  which  they  were  received." 
Udly,  <*  All  matters  in  confession  and  avoidance  shall  be  pleaded  spe- 
cially, as  in  actions  of  assumpsit." 

v.  2d.  **  In  actions  of  trespass  quare  clausum  fregii^  the  plea  of  not 
guilty  shall  operate  as  a  denial  that  the  defendant  committed  *the  tres- 
pass alleged  in  the  place  nnentioned,  but  not  as  a  denial  of  the  plaintiff's 
possession  or  right  of  possession  of  that  place,  which,  if  intended  to  be 
denied,  must  be  traversed  specially."  3dly.  **  In  trespass  de  bonis  as- 
portalis,  the  plea  of  not  guilty  shall  operate  as  a  denial  of  the  defendant 
having  committed  the  trespass  alleged,  by  taking  or  damaging  the  goods 
mentioned,  but  not  of  the  plaintiff's  property  therein." 

But  when  the  defence  consists  of  matter  of  law,  it  may  be  pleaded 
specially,  though  admissible  in  evidence  under  the  general  issue.  R.  8 
Vent.  285.  R.  Hussey  v.  Jacob,  B.  R.  T.  8  W.  8.  1  Salk.  844.  2 
Mod.  2*76.    Per  Holl»  Skin.  862,  and  see  4  Bing.  4T0.    6  Bing.  197. 
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X'Am  for  instance,  that  the  bill  of  exchange  declared  on  was  given  for 
noney  lost  at  play ;  Carth.  856.  5  Mod.  175.  1  Salk.  344.  1  L. 
Raym.  87.  Comyns,  4.  Holt,  328.  12  Mod.  96;  so,  a  release, 
coverture  or  infancy,  may  be  pleaded  specially  in  assumpsit,  alihough 
the  defendant  may,  if  he  wish,  give  them  in  evidence  under  the  general 
issue.  Id.  ibid  ]  So,  in  conspiracy,  the  defendant  may  plead  a  legal 
prosecution,  though  it  amount  to  not  guilty.  K.  Cro.  Eliz.  871.  So,  if 
an  adooinistrator  plead  that  goods  of  the  intestate  of  such  a  value  came 
to  his  hands,  which  he  detains  for  his  own  debt,  and  that  he  has  no 
assets  ifftro,  it  is  good,  though  it  amount  to  pkne  administravit,  IL 
Hob.  127«  So,  in  debt  upon  a  lease  for  years,  entry  into  part  may  be 
pleaded  specially,  1  Vent.  2.  Also,  if  the  plea  be  special,  for  greater 
certainty^  it  is  good :  as,  in  an  action  for  a  trespass  in  A.,  if  the  defend- 
ant plead  that  there  are  several  A.'s,  and  none  without  addition,  and 
justify  in  black  A. ;  this  does  not  amount  to  the  general  issue.  Semb. 
Lutw.  1492.  So,  a  plea  which  confesses  and  avoids  the  plaintiff's  title, 
is  good,  though  the  matter  may  be  given  in  evidence  on  the  general 
issue  :  [Skin.  362,  per  Holt :]  as  in  trover,  if  the  defendant  plead  that 
A.  was  possessed  of  the  goods  and  lost  them,  that  C.  found  them  and 
gave  them  to  the  plaintiff,  who  lost  them,  and  that  the  defendant  found 
them  and  by  the  command  of  A.  converted  them.  R.  Cro.  £1.  262. 
R.  cent.  Latch.  185,  for  there  it  is  said  that  every  plea  in  trover,  which 
gives  colour  to  the  plaintiff,  is  bad,  because  it  amounts  to  the  general 
issue.  See  Cro.  El.  555.  146.  1  Leon.  178.  [So,  where  in  an  action 
for  trespass  by  cattle,  the  defendant  pleaded  that  the  plaintiff,  in  order 
to  have  a  pretence  for  suing  the  defendant,  commanded  his  own  servant 
to  drive  the  defendant's  cattle  into  the  plaintiff's  land,  and  that  the  de- 
fendant, as  soon  as  he  knew  of  it,  drove  them  back ;  the  plea  was 
holden  good,  although  it  was  objected  that  it  amounted  to  the  general 
issue.  21  H.  6,  39.]  So  an  entire  plea  is  good,  though  as  to  part  of 
the  declaration  it  amounts  only  to  the  general  issue.  R.  3  Lev.  40. 
Com.  Dig.  Pleader,  E.  14. 

Where  one  part-owner  of  a  ship  brought  an  action  against  anothert 
for  money  paid  to  bis  use  and  on  an  account  stated,  the  defendant 
pleaded  that  he  was  part-owner  of  a  sixteenth  of  the  ship,  and  the  ac-. 
tion  was  brought  to  recover  against  him  one  sixteenth  of  a  sum  paid  by 
plaintiff  as  damages  for  the  loss  of  certain  goods  which  had  been  ship- 
ped on  board,  but  that  the  loss  was  occasioned  by  the  negligence  and 
personal  misconduct  of  the  plaintiff;  and  secondly,  that  the  voyage, 
during  which  the  loss  occurred,  was  undertaken  against  his  con- 
•sent,  and  for  the  advantage  and  at  the  risk  of  plaintiff  and  others :  tho 
<aurt  held  those  pleaa  bad  on  special  demurrejr»  as  amounting  to  the 
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general  issue  ;  they  were  not  pleas  of  coirfession  and  aToidanoe,  and^ 
therefore,  the  matter  of  them  might  be  given  in  evidence  under  the 
general  issue.     Gregory  v.  Hartnell^  1  Tyr.  &  Gr.  303. 

Where  a  special  plea  amounts  to  the  general  issue,  it  is  a  deibct  in 
form  merely,  1  Ro.  Rep.  112,  113.  1  Show.  76,  133,  see  Cro.  EI. 
871.  2  Ro.  Rep.  350,  and  can  be  taken  advantage  of  upon  special  de« 
murrer  only.  Cro,  Car.  157.  10  Co.  95.  In  Nichols  v.  Jeames^  (C.  B. 
£.  29  C,  2.  Bac.  Abr.  Plea,  G.  3.)  however,  the  ^court  said  that  it 
was  entirely  in  their  discretion,  where  this  fault  is  assigned  as  cause  of 
demurrer,  to  give  the  plaintiiT  judgment,  or  to  allow  the  plea  to  stand; 
and  it  is  said  in  Corny u's  Digest  that  it  is  better  in  such  a  case  not  to 
demur,  but  to  pray  the  opinion  of  the  court,  (Com.  Dig,  Pleader,  E.  14» 
cites  D.  Hob.  127,  R.  1  Leon.  178,)  that  is,  to  move  the  court  to  set 
aside  ihe  plea. 

As  to  the  second  species  of  traverse  above-nnentioned,  it  is  a  denial 
in  terms  or  in  substance  of  a  part  of  a  count,  the  other  parts  being  de- 
nied or  confessed  and  avoided  by  other  pleas.  As,  for  instance,  in  cov« 
ennnt,  a  denial  of  one  of  the  breaches  assigned,  as  above-mentioned; 
so,  in  ■covenant  by  an  assignee  of  a  reversion  or  term,  not  only  the 
breaches  may  be  traversed  thus,  but  also  each  branch  of  the  derivative 
title  set  forth  in  the  declaration.     See  Com.  i^ig.  Pleader,  R.  3. 

iSpecial  Traverse.]  At  the  beginning  of  this  section  (ante,  p.  172.)  it 
was  stated  to  be  a  general  rule  that  the  whole  of  the  material  facts  ia 
the  declaration  must  be  answered  by  the  plea  or  pleas.  It  often  happens^ 
however,  that  the  cause  of  action  stated  in  the  declaration  consists  of  a 
number  of  facts,  each  so  essential  to  it,  that  if  any  one  of  them  can  be 
denied  with  success,  it  will  be  sufficient  of  itself  to  destroy  the  cause  of 
action  altogether.  In  order  therefore  to  enable  the  pleader  to  traverse 
one  of  these  essential  facts,  without  being  obliged  to  traverse  the  others, 
and  at  the  same  time  to  obviate  any  objection  arising  from  the  general 
rule  above-mentioned,  this  special  or  formal  traverse,  or,  as  it  is  called 
in  the  old  books,  traverse  sans  ceo,  has  been  devised.  In  treating  of  this 
subject,  we  shall  consider;  1st,  In  what  cases  this  traverse  may  be 
adopted;  2dly,  What  may  be  traversed;  and,  3dly,  The  form  of  the 
traverse,  and  its  requisites. 

If  the  plaintiff,  in  his  declaration,  set  forth  a  title  to  the  lands  indis* 
pute,  and  the  defendant  also  claim  by  title,  it  is  clear  that  if  the  defend- 
ant merely  set  out  his  title  in  his  plea,  no  issue  could  possibly  arise 
therefrom,  however  inconsistent  it  might  be  with  the  title  of  the  plain- 
tiff;  but  the  defendant  in  such  a  case  may  state  his  title  in  his  plea,  aa 
inducement,  and  conclude  with  a  traverse  of  some  single  material  point 
of  the  title  aliened  in  the  declaration.    See  Hob.  10a»  104.    Lutw.  SfiU 
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As  if  a  man  ma(e  titfe  by  feofiment,  and  the  other  plead  a  prior  feoff- 
ment, he  should  traverse  the  feoffment  first  pleaded.     So  if  the  dcfend- 
tot  avow  for  rent  granted  by  A.  who  was  seised  in  fee,  and  ihc  plaintiff 
says  that  A.  was  seised  in  tail  and  died,  and  the  land  descended  to  him, 
he  must  traverse  the  seisin  in  fee.     Semb.  Dy.  312  b.     [So,  if  the  plain- 
tiff allege  a  gift  in  tail  to  J.  S.,  it  is  no  plea  for  the  defendant  to  make 
title  by  a  feoffment  in  fee  from  the  same  J.  S.,  without   traversing  the 
gift  in  tail.     2  H.  6,  15.     Doct.   PI.  348.     So,  where  the  plaintiff  de- 
clare!!  that  A.  being  seised,  made  a  lease  to  him,  and  the  defendant 
plead  that  B.  was  seised  and  made  a  lease  to  him  &c.,  the  plea  must 
traverse  the  seisin  of  A.,  otherwise  the  seisin  of  B.  shall  be  intended  by 
disseisin.     1  Sid.  227.  J     So  if  ihe  plaintiff  *count  of  an  estate  to  him 
and  his  heirs  male,  and  the  defendant  plead  one  to  him  and  his  heirs  fe- 
male, he  must  traverse  the  estate   alleged  by  the  plaintiff.     Yelv.  141, 
So  if  the  plaintiff  claim  a  seisin  in  fee  (which  shall  be  intended  in  pos- 
session), and  the  defendant  entitle  himself  by  a  lease  prior  to  the  plain- 
tiff's seisin  (by  which  it  appears  that  he  had  a  fee  in  reversion  only),  ho 
must  traverse  the  sc'sin  of  the  plaintiff  in  fee.     Per  2  J.  Cro.  cont.     Cro. 
Car.  324.    3  Mod.  319.     So  if  the  defendant  say  that  A.  being  seised 
demised  to  him,  and  the  plaintiff  reply  that  before  the  demise  A.  enfeoff- 
ed him,  he  must  traverse  the  demise,  excepting  where  he  adds  an  entry 
and  demise,  and  afterwards  a  re-entry.     Cro.  El.  754.     In  partition,  if 
the  defendant  plead  that  he  is  sole  seised,  he  must  traverse  that  he  holda 
pro  indioiso.     Kit.  229  b.     [4  H.  7,  5.     39  H.  6,  19.     Dpct.  Pf.  357, 
360.]     If  the  defendant  allege  a  seisin  in  himself  of  a  manor,  and  a  fine 
levied,  if  the  plaintiff  reply  that  he  himself  was  and  still  is  seised,  he 
must  traverse  the  defendant's  seisin  at  the  time  of  the  fine.     R.  1  Leon. 
77.     1  And.  166.     Sav.  86.     So,  if  he  allege  seisin  in  A.,  by  whose 
command  he  took  damage  feasant;  and  the  plaintiff  allege  that  the 
father  of  A.  was  seised  and  leased  for  life  to  B.,  under  whom  he  claims : 
he  must  traverse  the  seisin  of  A.  at  the  time  of  the  taking.     Dub.  8 
Mod.  318.     R.  Carth  165.     if  the  defendant  allege  seisin  in  A.,  who 
devised  to  his  father  in  tail,  who  died  seised,  and  that  the  defendant  en- 
tered and  was  seised,  until  disseised  by  the  plaintiff;  if  the  plaintiff  con- 
fess the  seisin  and  devise,  but  plead  a  recovery  and  conveyance  to  him- 
self, he  must  traverse  the  disseisin.    R.  Cro.  Car.  494.     W.  Jon.  402. 
Com.  Dig.  Pleader,  G.  2. 

So,  when  the  defendant  alleges  a  different  title  in  the  plaintiff  from 
that  which  is  stated  in  the  declaration,  he  must  traverse  the  latter. 
Thus,  in  debt  for  rent  upon  a  lease  of  10  acres,  if  the  defendaui  say 
that  the  lease  was  for  10  acres  and  also  a  rectory,  &c.,  he  must  traverse 
Ih^  lease  of  10  acres  only.    1  Leoa  44.    [35  U.  6, 38,  89.    So,  in  debt 
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for  rent,  where  the  plaintiff  declared  upon  a  leaie  of  20  acresi  and  th« 
defendant  pleaded  a  lease  of  20  acres  and  of  12  acres  noore,  it  was  hold- 
en  that  he  should  traverse  the  demise  of  20  acres  only.  82  H.  6,  3  b.] 
So,  if  the  plaintiff  declare  on  a  deniise  of  two  chambers,  and  the  defend- 
ant plead  a  demise  of  two  chambers  and  another  room  and  entry  there- 
in, he  must  traverse  the  demise  of  the  two  chambers  only.  R.  but 
Saund  thought  that  the  traverse  would  be  more  proper  on  the  part  of 
the  plaintiff.  1  Saund.  207.  T.  Kayro.  170.  1  Lev.  263.  [See  1 
Saund.  200.  (n.  8.)  and  see  Dy.  32  b.]  So  in  replevin,  if  the  defend* 
ant  claim  common  in  6  acres,  and  the  plaintiff  allege  that  he  had  com- 
mon in  40  acres,  he  must  traverse  that  he  had  common  in  six  acres  on- 
ly, for  it  cannot  be  intended  the  same  common.  R.  1  Leon.  44.  So,  if 
the  plaintiff  allege  a  seifin  in  fee,  and  the  defendant  state  it  to  be  a  con- 
ditional Fee  only,  he  must  traverse  the  seisin  in  fee  alleged,  for  that  must 
be  intended  a  fee  absolute.  R.  Velv.  140.  So,  if  the  plaintiff  allege  a 
seisin  till  A.  died  without  issue,  and  the  defendant  conress  an  estate  till 
B.  died  without  issue,  he  must  ^traverse  the  estate  alleged  by  the  plain- 
tiff, for  tliey  are  different  estates.  R.  Yelv.  140.  [So,  where  a  dying 
seised  in  fee  is  alleged  by  the  defendant,  and  the  plaintiff  pleads  a  dying 
seised  in  tail,  he  must  traverse  the  dying  seised  in  fee.  5  H.  7, 11,  12. 
In  a  writ  of  entry,  if  the  defendant  plead  that  A.  was  seised  in  fee  and 
enfeoffed  him,  and  the  plaintiff  say  that  he  was  only  tenant  by  the  cur- 
tesy, he  must  traverse  the  seisin  in  fee.  Dub.  30  H.  6,  4,  In  a  quare 
impedil^  if  the  plaintiff  make  title  to  an  advowson  in  gross,  and  the  de- 
fendant say  that  a  moieiy  of  it  is  appendant  and  belongs  to  him  &c«,  this 
is  no  plea  without  a  traverse  of  the  whole  advowson  being  in  gross. 
35  H.  6,  38,  34.]  So,  if  the  plaintiff  claim  by  prescription,  and  the  de- 
fendant  confess  a  title  by  deed,  be  must  traverse  the  prescription.  Yelv. 
141.  [32  H.  6,  4,  5.  So,  if  one  party  plead  a  prescription,  and  the 
other  plead  another  prescription  inconsistent  with  it,  the  latter  must 
traverse  the  prescription  first  pleaded;  2  Leon.  209.  Yelv.  217.  9 
Co.  59.  2  Mod.  104.  Garth.  110,  and  see  Lutw.  381 ;  and  the  sanoe, 
where  one  party  pleads  a  custom^  and  the  other  replies  a  custom  re- 
pugnant to  it.  1  Wils.  253.]  If  the  defendant  allege  seisin  of  a  manor, 
and  justify  for  a  heriot,  and  the  plaintifi  reply  that  B.  was  jointly  seised 
with  him,  he  must  traverse  the  sole  seisin  of  the  defendant.  R.  2  Mod. 
60.  [S(%e  Dy.  280.]  In  trespass,  the  defendant  pleads  a  lease  granted 
by  the  master  and  fellows  of  a  college,  if  the  plaintiff  reply  that  at  the 
time  of  the  alleged  demise  there  were  no  fellows,  he  must  traverse  that 
the  master  and  fellows  demised.  Kit.  229  b.  So.  if  be  allege  seisin  in 
A./aQd  a  demise  and  grant  of  the  reversion  to  the  plaintiff;  and  the 
plaintiff  waSimB  seisin  of  a  moiety  by  A.  and  a  demise  aad  grant  to  the 
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pkiDtifT,  who  granted  ovet  to  the  owner  of  the  other  moiety ;  he  must 
traverse  that  A.  was  seised  of  the  whole  at  the  time  of  the  demise. 
Com.  Dig.  Pleader,  6.  2. 

So,  in  all  other  cases,  where  any  material  fact  is  alleged  in  any  plead- 
ing, which,  if  denied,  will,  upon  issue  joined,  decide  the  case  one  way 
or  other,  if  the  adverse  party  plead  a  matter  inconsistent  with,  and  con- 
trary to,  such  allegation,  he  must  traverse  it.  1  Saund.  32.  (n.  2.) 
Hob.  103.  Vaugh.  8.  1  SM.  301.  1  JL  Raym.  41.  Yelv.  140.  As 
in  an  action  on  the  case  that  the  defendant  overcharged  a  warehouse, 
by  means  whereof  it  fell,  if  the  defendant  plead  that  it  was  ruinous  and 
therefof^  it  fell,  he  must  traverse  that  it  was  overcharged.  Per  2  J^ 
Manwood,  cont.  Cro.  El.  285.  In  disceit  against  an  attorney  for  ap. 
pearing  without  warrant,  who  pleads  that  he  appeared  for  another  de- 
fendant only,  from  whom  he  had  a  warrant,  he  must  traverse  the  covin* 
R.  Dy.  361  b.  In  an  action  upon  the  statute  of  labourers,  and  count 
that  the  defendant  was  a  vagrant  and  refused  to  serve  ;  if  the  defend- 
ant plead  that  he  was  in  the  service  of  A.  he  should  traverse  his  being 
a  vagrant.  Kit.  220  a.  In  debt  on  bond  conditioned  to  deliver  an  iu- 
veDtory  of  all  the  goods  of  B.,  and  the  defendant  says  that  he  delivered 
an  inventory  of  such  and  such  goods,  which  were  all ;  if  the  plaintiflT 
reply  that  the  defendant  had  such  other  goods,  he  must  traverse  that 
those  mentioned  by  the  defendant  are  all.  K.  Dal.  52.  Com.  Dig.  Plead, 
er,  G.  2. 

*But  where  a  matter  is  expressly  pleaded  in  the  affirmative,  which  is 
expressly  denied  by  the  other  party,  there  a  traverse  is  of  course  unne- 
cessary, a  sufficient  issue  being  already  joined.  36  H.  6,  15.  Cro. 
El.  755.  Lit  Rep.  15.  1  Vent.  101.  Bac  Abr.  Pleas,  H.  1.  As  if, 
in  assise,  the  defendant  plead  a  feofiment  by  a'  stranger,  which  he  avers 
to  be  absolute  and  without  any  condition,  and  the  plaintiff  reply  that  it 
was  on  condition,  a  traverse  is  unnecessary.  2  ito.  Rep.  35.  Hob.  71, 
72.  So,  in  an  audita  querela  to  avoid  execution  on  a  statute,  alleging 
that  obtulU  the  money  at  the  day  of  payment ;  if  the  defendant  plead 
that  at  such  a  day  he  demanded  it,  and  no  one  was  ready  to  pay,  he 
should  not  traverse  absque  hoc  quod  plaintiff  obtuliU  for  there  was  an  is- 
sue  before ;  R.  Cro.  El.  755 ;  but  it  appears  the  plea  was  bad  in  anoth- 
er point.  Yelv.  38.  2  Cro.  13,  and  see  March,  21.  Yet,  after  an  af- 
firmative and  negativOf  a  traverse  may  be  allowed,  in  order  to  take  is- 
sue upon  a  single  point :  as  where  the  defendant  pleads  another  action 
pending  for  the  same  cause ;  if  the  plaintiff  reply  that  there  are  several 
actions,  absque  hoc  that  any  of  tliem  are  for  the  same  cause,  it  is  good. 
R.  on  special  demurrer,  1  Vent  101.  T.  Raym.  190.  1  Mod.  79. 
Com.  Dig.  Pleader,  G.  0. 
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S09  if  the  plea  confess  and  avoid  the  matter  of  theconnty  a  IflEverse 
is  in  general  unnecessary:  [6  Co.  %4  b.  Cro.  Jac.  221.  Yelv«  151« 
Cro.  El.  161.  2  Lutw.  1560.  Can h.  166.  Cro.  Car.  384.  Hob.  104. 
1  Saund.  22.  (n.  2.)  207  c.  (n.  5.)]:  as,  where  the  defendant  justifies  as 
assignee  of  a  term  for  years  of  A«,  if  the  plaintiff  claim  by  a  prior  as- 
signment from  A.  of  the  sarmo  term,  he  need  not  traverse  the  assigo- 
mcnt  to  the  defendant,  having  already  sufficienriy  confessed  and  avoid- 
ed it ;  for  after  the  assignment  to  the  plaintiff,  A.  could  not  assign  to 
the  defendant.  R.  Moor,  d&l.  Cro.  Bl.  650.  Per  2  J.  3cont.  Oweo, 
142.  11.  per  3  J.  6  Co.  24  b.  R.  Moor,  557.  Dub.  2  Vent.  212. 
So,  if  a  man  claim  a  copyhold,  and  the  other  party  claim  by  a  prior 
grant,  he  need  not  traverse  the  subsequent  grant,  but  the  traverse  must 
be  of  the  prior  one.  R.  2  Cro.  299.  Yelv.  221.  2  Bulat.  1.  Sorifa 
man  claim  by  patent,  the  other  who  has  a  prior  patent  need  not  traverse 
the  last  patent,  though  it  be  iK>t  fully  avoided;  for  by  possibility  ibe 
king  might  have  a  new  title  after  the  first,  and  before  the  subsequedt, 
grant.  Per  3  J.  Cro.  Car.  581.  So  if  the  defendant  plead  that  the 
plaintifT abated  after  the  death  of  A.,  and  the  plaintiff  reply  that  A.  de- 
vised to  him,  he  need  not  traverse  the  abatement.  R.  Yetv.  I51«  See 
Lutw.  1558^  Yet  if  the  feoffment  of  A.  be  pleaded,  and  the  otiier  plead 
&  prior  feoffment  from  A,  he  must  traverse  the  last  feoffment ;  for  po»- 
aibly  A«  might  gain  a  new  estate  by  disseisin  after  the  first  feoffmentr 
Dy.  171.  Cro.  El.  650.  6  Co.  25  a.  R.  2  Cro.  ^1.  R.  Cro.  El  da 
[See  ante,  p.  181.]  So  if  there  be  a  suggestion  in  prohibition  of  a  per- 
petual unity,  if  the  defendant  shew  that  the  abbey  Was  founded  within 
time  of  memory,  he  need  not  traverse  the  prescription,  for  ilia  suffieienl- 
iy  avoided ;  R.  Yelv.  31  ;  but  otherwise  if  the  land  were  in  the  hand  of 
farmers,  for  then  the  prescription  must  be  traversed.  R.  Yelv.  31.  So 
in  quare  impeditf  if  the  plaintiff  count  that  A.  being  seised  in  fee,  pro- 
sented  fi.  and  granted  the  next  avoidance  to  him,  Sccy  and  t1)e  defend- 
ant plead  that  A.  being  ^seised  in  fee,  enfeoffed  others  to  the  use  of 
himself  for  the  life  of  C,  and  then  granted  ihe  next  avoidance,  and  that 
CL  died  ;  he  need  not  traverse  the  seisin  m  fee  at  the  time  of  the  grant* 
fer  he  has  confessed  and  avoided  h.  Dub.  Hob.  102.  So»  in  a  jctrr 
fiicias  against  terretenanfs,  who  plead  that  the  cognisor  and  others  were 
joioity  seised,  and  that  the  cogniz^r  died,  Ac. ;  if  the  plaintiff  reply  a 
bargain  and  sale,  this  avoids  the  joint  seisin,  and  therefore  it  need  not 
be  traversed.  R.  2  Saund.  28.  So,  in  avowry  of  a  distress  for  rent  of 
a  third  part,  if  the  plaintiff  in  bar  entitle  himself  to  the  other  two  parts 
in  common,  he  need  not  traverse  the  taking  in  the  third  part  only,  for 
he  has  confessed  and  avoided.  It.  2  Vent.  228.  283.  So,  in  an  actioof 
for  false  imprisonment,  if  the  defendant  justify  under  the  4i€driff's  war-^ 
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fant  apon  a  capias^  and  that  the  plaintifT  escaped,  whereupon  he  by  the 
#aaie  warrant  retook  him ;  if  the  plaintiflf  reply  that  he  escaped  with  th6 
s/jeriff's  consent,  he  need  not  traverse  the  second  taking.  R.  1  Brownl* 
197.  Com»  Dig.  Pleader,  Gr.  3.  So,  if  he  justify  the  whole  fact,  a  tra- 
verse is  unnecessary:  as  in  battery,  if  the  defendant  justify  by  casualty, 
he  need  not  traverse  aliter  aut  alio  rnodo.  D.  Moor,  864.  Cro.  £1. 667. 
Com.  Dig.  Pleader,  6.  4... 

Yet,  if  there   be  nol  a  fait  confession  and   avoidance,  th^rd  may  be 
a  traverse,   though  it  be  not  perhaps  necessary:  as  in  replevin,  if  the 
defendant  avow  a^  distress  in  two  parts  of  the  land,  and  the   plaintiff 
make  title  to  the  fourth  of  the  third  part:  if'  Ihe  avowant  donvey  to  the 
plaintiff  the  tWo  parts  also,  he  may  traverse  that  he  wds  seised  of  the 
fourth  part  only.     R.  itob.  80.     I^o  in  quare  impedU^  where  the  plaintiff 
counts  of  a  grant  from  A.  seised  in  fee,  if  the  defendant  shew  that  he 
was  seised  only  pur  auter  vie,  yet  he  may  traverse  the  seisin  in  fee  ; 
Seoib.  Hob.    103.    Moor,  800 ;  and  to  add  a  traverse,  is  the  surest 
way.     D.  Moor.  860.    Com.  Dig.  Pleader,  G.  3.    8lo,  where  the  decla- 
ration ehajrges  a  publication  to  A.  and  others  by  name,  if  the  defendant 
justify  the  poblicalion  to. A.  only,  he  must  traverse  the  publication  to 
the  otI\er$  t  but  where  the  declaration  charged  a  publication  to  *^  divers 
subjects"  generally,  and  the  defendant  justified  the  publication  to  the 
members  of  a  committee  of  the  House  of  Commons,  the  court  held  the 
plea  good  without  a  traverse.     1  Lev.  240.     1  Saund.  131.  133.  (n.  4.) 
So,  is  trespass  for  the  taking  of  four  pigs  distrained,  one  after  impound- 
iogf  the  others  before,  if  the  defendant  plead  a  tender  of  amends,  he 
must  traverse  the  impounding,  for  a  tender  afterwards  is  too  late.     R. 
Lutw.  1262.    Also,  if  the  defendant  confess  and  avoid  the  matter  of  the 
couut  by  argument  only,  he  must  tfaverse :  as  in  debt  against  an  execu- 
tor, who  pleads  that  he  is  an  administrator,  he  must  traverse  administra- 
tioa  as  executor.     Kit.  229  b.     So,  in  debt  against  an  administrator, 
who  pleads  that  he  is  executor,  he  must  traverse  the  dying  intestate, 
Kit.  229  a.    So,  where  in  an  action  against  an  executor,  he  pleaded 
that   the   testator  made  A  bis  executor,  who  proved  the  will,  &c.,  it 
was  holden  that  he  should  have  traversed  absque  hoc  that  he  himself 
was  executor,  or  administered  as  executor.    2  Mod.  168.     So,  in 
account  against  one  as  bailiff  of  a  manor  such  a  year,  if  he  plead  that 
A.  was  bailiff  that  year,  he  must  traverse  that  he  hinr)self  was.    Dy. 
66  b.  pi.  15. 

*If  a  man  allege  matter  of  law  in  bar  or  avoidance  of  another's 
title,  he  need  not  traverse:  as,  if  the  defendant  plead  a  fine  to  the  king 
and  to  the  heirs  male  of  his  body,  whereby  the  king  entered  and  was 
seised  ia  tail ;  if  the  plaintiff  confess  the  fine,  and  say  that  the  king 
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entered  and  was  seised  in  fee,  there  is  no  need  of  a  trayerse  of  the 
seisin  in  tail,  for  it  is  matter  of  law.  R.  Piowd.  230  b.  So,  in  trover 
if  the  defendant  plead  a  seizure,  as  priisage,  to  the  king's  use,  there  is 
1)0  need  to  traverse  the  conversion ;  for  he  confesses  the  seizure,  and 
whether  it  be  a  conversion  or  not  is  matter  of  law.  R.  Yelv.  200.  So, 
in  trespass,  if  the  defendant  plead  a  sale  in  market  overt,  he  need  not 
traverse  the  plaintiff's  property  ;  5  H.  7,  14  a  ;  and  the  same,  if  he 
plead  seizure  as  a  waif  or  wreck.  Id,  So,  to  an  avowry  for  rent  by 
prescription,  if  the  defendant  plead  unity  of  possession,  there  is  no  need 
to  traverse  the  prescription ;  for  it  is  matter  of  law  whether  unity  extin- 
guishes it.  Id.  So,  if  the  defendant  plead  that  the  plaintiff  and  bt» 
blood  have  been  villains  time  whereof,  &c.,  and  the  plaintiff  reply  that 
he  is  a  bastard,  he  need  not  traverse  the  prescription.  Id.  So  in  quarg 
impedit,  if  the  plaintiff  allege  seisin  in  King  Edward,  and  that  he  died 
seised,  and  the  rectory  descended,  dec  if  the  defendant  plead  an  appro- 
priation of  King  Edward,  he  need  not  traverse  the  dying  sei^d.  JL 
Plowd.  496  a.    Com.  Dig.  Pleader.  G.  6. 

Secondly.  As  to  the  matter  to  be  traversed :  a  traverse  should  be  of 
some  material  fact,  which  upon  issue  joined  will  decide  the  matter  one 
way  or  other.  I  Saund.  22  (n.  2.)  2  Saund.  5.  28.  6  Co.  24  a.  1 
Ro.  Rep.  235.  Carter,  217.  Lane,  18.  Comb.  321.  Vaugb.  3.  Show, 
P.  C.  220,  221.  and  see  Com  Dig.  Pleader,  R.  8.  And  it  nhould  be  of 
the  most  material  fact,  and  the  effect  of  the  adversary's  pleading:  there- 
fore in  debt  for  rent  on  a  lease  for  years,  if  the  defendant  plead  a  de- 
scent  to  A.,  who  was  disseised  by  the  lessor,  but  who  after  the  lease, 
and  before  any  rent  due,  entered;  the  plaintiff  ought  to  traverse  the 
disseisin  and  not  the  descent.  R.  Moor,  593.  So  in  trespass,  if  the 
defendant  plead  that  A.  being  seised  made  a  lease  to  him ;  and  the 
plaintiff  shew  that  after  the  disseisin  of  A.,  his  father  was  seised,  and 
died  seised,  and  the  land  descended  to  himself;  he  must  traverse  the 
lease.  R.  Moor,  574.  6  Co.  24  a.  So,  if  the  surrender  of  a  copy- 
hold  into  the  hands  of  A.,  the  plaintiff's  steward,  be  alleged  the  plainttC 
should  traverse  the  surrender,  and  not  that  A.  was  his  steward.  R. 
Cro.  El.  260.  So,  in  qucare  impeditj  the  most  material  point  should  be 
traversed.  R.  Lit.  15.  R.  Cro.  Car.  61, 105,  586.  R  Vaugh.  10  dec. 
56  &c.  Lutw.  1630.  In  trespass,  if  the  defendant  plead  that  the  land 
was  demised  to  A.,  who  set  out  his  tithes,  whereupon  he  as  parsoa 
took  them,  the  plaintiff  must  traverse  the  taking  as  tithes,  and  not 
the  demise.  R.  W.  Jon.  89,  90.  If  the  defendant  plead  a  gift  ta 
his  ancestor,  in  tail,  and  several  descents,  whereby  the  land  came 
to  him;  if  the  plaintiff  confess  the  gift,  and  allege  a  feoffment  hj 
the  donee,  under  which  he  claims,  and  traverse  that  the  donee  diedl 
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seised,  it  is  bad ;  he  should  traverse  the  last  dying  seised,  for  there  might 
-be  a  remitter.  R.  Dy.  107  a.  Com.  Dig.  Pleader,  6.  10.  lo  trover  for 
«  gold  chain,  which  the  defendant  found,  dec,  and  sold  to  persons  un- 
known, the  defendant  traversed  the  sale,  and  *the  court  held  it  to  be  a 
l^ood  traverse.  Dy.  121.  So  a  traverse  of  the  conversion  in  trover,  in 
all  cases,  is  good.  Per  Coke^  Cro.  El.  97.  But  in  detinue  the  bailment 
is  not  traversable,  unless  the  defendant  have  confessed  a  possession  by 
the  plaintiff.  34  H.  6,  42.  So  in  trover  the  loss  of  the  goods  by  the 
plaintiff,  or  the  finding  of  them  by  the  defendant,  is  not  traversable. 
The  consideration  in  assumpsit  is  traversable,  if  executory ;  D.  Cro. 
£L  201.  Hob.  lOp.  1  Rol.  43.  but  otherwise  if  the  consideration  be 
executed.  lb.  ibid.  R.  1  Rol.  401.  So  if  the  defendant  in  trespass 
plead  moUiler  Tnanus  imposuiU  it  is  traversable.  R.  Lutw.  1436. 
Where  both  parties  make  title  by  the  same  person,  the  conveyance  is 
traversable.  D.  2  Rol.  362.  So  a  que  estate  is  traversable,  where  it  is 
material,  though  both  parties  do  not  claim  from  the  same  person.  Bro, 
Que  Estate,  8,  11,  35,  36,  37.  So  the  time  laid  is  traversable,  if  mate- 
rial ;  but  otherwise  not.  [See  the  beginning  of  the  next  section.]  So 
any  fact,  which  appears  to  be  material,  is  traversable,  though  it  be 
only  matter  of  suggestion :  as  in  prohibition,  a  suggestion  that  the 
apiritual  court  refused  a  plea  which  ought  to  be  allowed,  in  a  suit  there 
for  the  tithes  or  other  matter  within  their  cognizance,  is  traversable; 
ptberwise  tiieir  jurisdiction  might  be  taken  away  by  such  a  suggestion ; 
R.  2  Co.  45  a.  [See  2  Bulst.  20.  Fortcsc.  329 ;]  but  it  is  otherwise 
where  the  matter  of  the  suggestion  is  not  the  cause  of  the  prohibition. 
R.  Moor,  425.  So  any  surmise  which  takes  away  the  jurisdiction  of  a 
court,  is  traversable.    Cro.  EI.  511.    Com.  Dig.  Pleader,  6. 11. 

The  rule  above  laid  down,  namely,  that  a  traverse  must  be  of  the 
most  material  fact,  must,  however,  be  understood  as  meaning  merely, 
that  the  fact  traversed  should  be  so  material  and  essential  a  part  of  the 
cause  of  action  or  defence,  that  denying  it  with  success  will  have  the 
effect  of  destroying  the  cause  of  action  or  defence  altogether;  see  11 
Co.  10.  Yelv.  200.  Plowd.  230  b.  231  a.  Doug.  154 ;  for  if  the  cause 
of  action  d&c.  consist  of  two  or  more  such  facts,  the  opposite  party 
may  traverse  which  of  them  he  pleases.  6  Co.  24  b.  1  Wils.  338. 
Thus,  if  the  plaintiff  allege  that  A.  being  seised  enfeoffed  B.,  who  died 
seised,  and  the  land  descended  to  his  heir  who  demised  to  him ;  and 
that  afterwards  A.  ousted  him,  and  disseised  his  lessor,  and  conveyed 
to  the  defendant:  the  defendant  may  traverse  either  the  feoffment, 
descent  or  disseisin,  as  he  pleases.  Dy.  366  a.  [See  also  Style,  344.] 
So  in  trespass,  if  the  dsfendant  plead  that  before  the  trespass  A.  was 
4eiaed  and  leaded  to  bimi  the  plaintiff  may  traverse  the  seisin  or  the 
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lease  ;  for  both  are  material  to  the  defendant's  title.    6  Co.         •     R, 

Hardr.  317.  So,  if  he  plead  that  A.  being  seised,  enfeoffed  B.,  who  en- 
feofied  C,  under  whom  he  clainos,  the  plaintiff  may  traverse  the  seisin 
or  any  mesne  feoflment,  if  the  defendant  do  not  claim  by  any  jnesne 
conveyance  from  the  plaintiff  himself.  6  Co.  24  b.  [10  H.  7,  8.  15 
H.  7.  3.  Doct.  PI.  364,  365.]  So,  if  he  plead  that  A,  being  seised  in 
fee,  conveyed  to  B.  in  tail,  under  whom  the  defendant  claims ;  the 
plaintiff  may  say  that  D.  being  seised,  granted  to  A.  in  tail,  &c.,  and 
may  traverse  that  A.  was  seised  in  fee,  or  the  conveyance  in  tail.  R. 
2  Cro.  681.  2  Kol.  362.  So,  if  the  defendant  say  that  A.  being  seised, 
leased  to  him,  and  ^afterwards  disseised  hioi  and  leased  to  the  plaintiff; 
the  plaintiff  may  traverse  the  denvise  to  the  defendant  or  the  disseisin. 
R.  Cro.  £1.  708.  So  in  trespass,  if  the  defendant  say  that  A.  was 
seised  in  fee,  and  being  outlawed  and  found  by  inquisition,  &c.,  the 
defendant  entered  upon  a  Levari ;  and  the  plaintiff  reply  that  B.  being 
seised,  demised  to  him:  he  may  traverse  the  seisin  of  A.,  or  that  the 
land  was  not  found  by  inquisition.  R,  Hardr.  316.  In  an  information 
for  an  intrusion,  if  the  defendant  say  that  the  king  by  patent  granted  to 
A.)  who  being  thereupon  seised  in  fee,  enfeoffed  the  defendant ;  the  at- 
torney-general may  traverse  the  grant  or  feoffment,  but  not  that  A.  was 
seised  in  fee,  which  was  merely  the  consequence  of  the  grant.  8av. 
58.  [So,  where  any  party  takes  upon  himself  to  state  in  any  pleading 
a  substantive  averment,  or  allege  a  precise  estate,  which  he  is  not 
bound  to  do ;  if  it  be  material  and  bear  on  the  question,  he  gives  the 
other  side  an  advantage  of  traversing  it.  2  Saund.  207  a.  and  see  Id. 
206.  (n.  21,  22.  24.)  Yelv.  105.]  As  in  replevin,  if  the  defendant 
lOLVoyr  damage  feasant  in  Blackacre  ,*  and  the  plaintiff  in  bar  says  he 
was  seised  in  fee  of  a  close,  of  which  the  defendant  ought  to  repair  the 
fences,  and  for  default,  &c. :  the  defendant  may  traverse  his  seisin  in 
fee;  Per  3  J.  Wind,  Dub.  Dy.  365;  [although  the  plaintiff  need  not 
have  said  more  than  that  he  was  "seised"  or  *^  possessed,*'  generally, 
or  that  it  was  his  freehold  or  the  like,  without  saying  what  precise 
estate  he  had  in  the  premises ;  for  if  he  had  any  estate,  even  an  estate 
at  will,  or  even  m.ere  licence  from  the  owner  to  put  his  cattle  into  the 
close,  it  would  be  sufficient.]  So,  if  the  defendant  plead  that  B.  enfeof- 
fed A.,  and  the  estate  descended  to  his  heir,  who  demised  to  him,  and 
then  B.  disseised,  &c. ;  the  plaintiff  may  traverse  the  feoffment  to  A«, 
pr  ihe  descent,  though  neither  need  have  been  alleged.  Dy.  366  a. 
[See  2  Str.  818.  So,  where  the  plaintiff  declared  that  the  defendant 
had  bargained  to  sell  him  certain  land,  and  that  afterwards  the  defend- 
laqt  had  conveyed  it  to  another  by  feoffment ;  it  was  holden  that  the 
4efepdfint  might  traverse  the  feoffment,  although  it  nee4  not  have  beea 
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alleged.  2  H.  7, 12.]  So,  if  a' party  do  not  rely  on  the  most  material 
matter,  but  goes  to  another  point,  he  thereby  gives  his  adversary  the 
advantage  of  traversing  it:  as  in  an  action  for  distorbance  of  common 
if  the  defendant  plead  that  he  is  lord  of  the  soil  and  put  rabbits  there, 
and  prescribes  for  a  warren ;  though  he  might  justify  as  lord,  putting 
beasts  of  warren  on  the  common,  yet  when  he  goes  on  and  prescribes 
for  a  warren  (which  was  unnecessary,)  the  plaintiff  may  traverse  the 
prescription.    R.  Lutw.  108.    Com.  Dig.  Pleader,  G.  10. 

But  the  traverse  of  a  thing  which  is  immaterial,  and  Was  not  neces- 
sary to  be  alleged,  is  bad :  as  in  a  scire  ficias  for  restitution  of  money 
recovered  by  a  judgment  which  was  afterwards  reversed,  if  the  defend- 
ant plead  payment,  absque  hoc  that  he  is  adhuc  possessumatus  de  denaf^ 
preedicff  the  traverse  is  bad  ;  for  it  was  not  necessary  to  be  alleged  in 
the  declaration  that  the  defendsLnifuU  adhnc  possessianal?  inde^  and  was 
altogether  immaterial.    R.  Cro.  Car.  328.    So  in  an  action  for  an 
esfcape,  if  the  declaration  allege  that  the  defendant  voluntarily  permit- 
ted A.  to  escape,  and  the  defendant  plead  *fresh  pursuit,  he  should  not 
traverse  that  the  escape  was  voluntary,  for  that  was  not  necessary  to 
be  alleged.    R.  1  Vent.  211.  217.    Agr.  Lutw.  882.    So  in  trover  for 
a  horse  sold,  and  the  money  converted  to  the  defendant's  own  use,  the 
defendant  should  not  traverse  the  conversion  of  the  money.    R.  Cro. 
£1.  555.     In  an  action  on  a  charter-  party,  where  the  agreement  was  to 
sail  with  the  first  fair  wind,  the  defendant  should  not  traverse  that  he 
did  not  sail  with  the  first  fair  wind,  for  it  is  not  material ;  if  he  per- 
formed the  voyage  it  was  suflicient.     Hardr.  69.     So  in  trespass  for 
taking  five  cart  loads  of  hay,  if  the  defendant  justify  for  tithes,  and 
traverse  that  there  were  five  cart  loads  of  hay,  it  is  bad,  for  the  quan- 
tity is  not  material.    K.  3  Lev.  228.    Lutw.  1315.    So  a  traverse  of 
a  thing  alleged  after  a  videlicet  or  scilicet^  is  bad :  D.  1  Lev.  245 :  [as  if, 
in  an  action  on  a  bond,  the  defendant  plead  that  part  of  the  sum,  sciL 
15001.  was  won  by  gaming,  and  the  plaintiff  traverses  the  1500/.,  it  is 
bad.     1  Str.  493.     So  a  traverse  cannot  be  taken  of  any  thing  in  an 
alias  dictus ;  32  H.  6.  28 ;  nor  after  nuper^  unless  the  party  be  chafrged 
by  reason  of  his  office.    38  H.  6,  18.    Doct.  PI.  356,  357.]    So  in 
trespass  for  chasing  cattle  ita  quod  one  of  them  died,  a  traverse  of  what 
comes  after  the  ita  quod  is  bad.     U.  I  Lev.  283.    [1  Saund.  23.  (n.  5.) 
299.  (n.  3.)]     So  if  the  defendant  allege  a  discharge  of  tithes  by  unity 
of  possession  at  the  time  of  the  dissolution,  a  traverse  of  the  discharge 
is  bad  ;  it  should  be  of  the  unity,  raiione  agus  fuit  discharged :  for  a 
traverse  of  the  discharge  is  a  traverse  of  the  conclusion  only.     R. 
Moor,  534.     [See  Sav.  58.]     Com.  Dig.  Pleader,  G.  12.     So,  in  all 
^ases  where  the  words  ^  virtMUT  ^^praiUx^  ^'perquodi^  and  the  like, 
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introduce  a  consequence  or  inference  from  the  preceding  matter,  they 
are  not  traversable^  11  Co.  10.  1  L.  Kaym.  408.  5  T.  R.  60.  1 
8aund.  23.  (n.  5.)  299.  (n.  3.)  Per  Treby,  1  L.  Raym.  410,  412,  but 
the  preceding  matter  is  alone  traversable.  So  in  replevin,  if  the  de- 
fendant make  conusance  as  bailiff,  the  plaintiflf  cannot  traverse  that  he 
is  bailiff;  Bro.  Bailiff,  1.  26  H.  8,  8  b.  but  see  1  Salk.  107.  coat. ; 
and  the  same  in  trespass,  if  the  defendant  justify  as  bailiff;  33  H.  6.  3. 
Per  3  J.  1  Rol.  46,  but  Rolle  makes  a  qucsre;  unless  it  appear  to  be 
material,  in  which  case  it  is  traversable :  see  1  Salk.  107 :  as  if  it  be 
pleaded  that  he  did  it  by  command  of  another ;  R.  1  Leon.  50 ;  or 
without  the  privity  of  &is  master.  R.  3  Lev.  20.  So  where  in  trespass 
the  defendant  said  thai  the  place  where  &c.  is  the  freehold  of  A.,  aad 
that  he  by  his  command  &c. ;  it  was  holden  that  the  command  was  not 
traversable,  as  the  plaintiff  did  not  claim  under  A.  6  Co.  24  a.  But 
where  the  plaintiff  claimed  under  the  person  by  whose  command  &C., 
the  court  held  that  he  might  traverse  the  command.  37  H.  6,  7.  see 
Cro.  £1.  463.  So  a  mere  intention  is  not  traversable,  because  it  cannot 
be  tried :  as  in  waste,  if  the  defendant  plead  an  assignment,  and  the 
plaintiff  reply  that  the  assignment  was  contrary  to  sU  11  Ht  6.  c.  5,  to 
the  intent  that  the  plaintiff  should  not  know  against  whom  to  bring  bis 
action,  and  that  the  defendant  continued  the  possession;  a  traverse  that 
the  assignment  was  made  to  the  intent  &c.,  was  holden  bad,  for  he 
should  have  traversed  the  pernancy  of  the  profits.  K.  5  Co.  77  b.  So 
a  traverse  that  he  used  *a  garden  secundum  veram  inientianem  indent' 
turce,  is  bad  ;  for  the  intent  is  not  traversable.  R.  8  Lev.  167.  So  in 
an  action  quare  retiniat  canem  sciene  ad  snordendum  aves  eoneuef^  the 
Bciens  is  not  traversable,  but  must  be  given  in  evidence.  R.  1  Rol.  4 1. 
45.  Com.  Dig.  Pleader,  G.  7.  So  in  case  against  the  sheriff  for  ta- 
king insufficient  bail,  to  the  intent  to  deceive  him  of  his  debt,  the  inten- 
tion to  deceive  is  not  traversable.  1  Sid  96.  and  see  Style,  888.  1 
Leon.  50.  3  Bolst.  284.  But  where  the  declaration  chaises  a  man 
with  any  duty  &c.  ratione  tenura^  the  ratione  tenurcB  is  traversable.  2 
Saund.  160.  And  even  an  intention,  it  seems,  is  traversable,  if  it  be 
material :  as  if  the  defendant  plead  a  payment  to  A.  to  the  intent  that 
he  should  pay  rent  in  arrear  to  B.,  that  the  money  was  paid  to  A.  with 
such  intent  may  be  traversed.  R.  1  Salk.  196.  So,  that  a  man  did  an 
act  voluntarily,  is  traversable,  where  it  appears  to  be  material :  as>  in 
debt  for  a  fee  upon  a  voluntary  acceptance  of  knighthood,  if  the  defend- 
ant plead  that  he  accepted  it  by  the  command  of  the  king,  he  must  tra- 
verse that  he  accepted  it  voluotarily ;  for  this  is  the  essence  of  the 
scUon.  Semb.  Lutw.  88  K 
Also,  if  a  maa^lese  a  matter  ^f  recoid»  there  aheuld  not  be  a  foxni* 
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al  traverse  of  it,  for  it  canno!  be  tried  by  the  coantry  :  as  in  debt  upow 
a  recovery  in  an  inferior  court  of  record,  if  the  defendant  traverse  the 
recovery,  it  is  bad.  R.  per  3  J.  1  Lev.  lOS.  So,  in  scire  fadat 
against  bail  in  error,  who  plead  quod  judicium pendei  indeterminatumt  if 
the  plaintiff  traverse  it,  it  is  bad  ;  for  it  must  be  determined  by  the  re- 
cord. R.  2  Salk.  521.  Com.  Dig.  Pleader,  6.  6.  So  the  probate  of 
a  will  is  not  traversable ;  nor  can  it  be  alleged  that  the  will  was  forged, 
or  the  testator  nan  campoSj  or  any  other  matter  which  wouM  render  it 
invalid.  1  Rol.  Rep.  226.  2  Ro.  Abr.  299.  Hardr.  181.  T.  Kaym. 
406.  Bac.  Abr.  Pleas,  H.  2.  So  a  sheriff's  return  cannot  be  traversed. 
Dy.  212*  Cro.  El.  780.  2  Mod.  10.  Hardr.  112.  So,  a  certificate 
granted  by  a  person  in  his  judicial  character,  such  as  certificate  of  bas- 
tardy by  the  ordinary.  1  Ro.  Abr.  362.  And  see  7  Co.  41  b.  is  not  tra:- 
versable ;  but  when  granted  by  him  as  a  ministerial  officer,  it  is.  Cro. 
£].  80.  1  Leon.  269.  Bac.  Abr.  Pleas,  H.  2.  In  debt  on  bail  bond, 
the  court  held  that  the  arrest  could  not  be  traversed.  1  Str.  444.  643. 
So  there  can  be  no  special  traverse  of  matter  of  law  ;  for  the  court 
alone  must  judge  of  that*  Flowd.  231  a.  2  H.  Bl.  182.  Yelv.  200. 
2  Str.  841  •,  But  it  is  said  that  matter  of  law  connected  with  fact,  or 
rather  matter  of  right  resulting  from  facts»  is  traversable.  2  W.  Bl. 
776.  3  Wils.  234.  1  Saund.  23.  (n.  5.)  Yelv.  140.  So,  general  cosh 
toms  are  not  traversable.    See  L.  5.  £.  4,  31  a. 

So,  a  traverse  of  a  thing  which  is  but  supposal,  is  bad:  as  if  feoant 
in  mart  d  auncestor  pleaded  joint-tenancy  with  the  father  of  the  demand- 
ant, he  need  not  traverse  that  he  was  sole  tenant ;  for  this  was  only 
supposed  by  the  writ.  5  H.  7,  13  a.  So,  if  a  defendant  plead  aneieid 
demesnCf  he  need  not  traverse  that  it  is  frank  free ;  for  this  is  only  the 
supposal  of  the  writ.  5  H.  7,  13  b.  So,  in  assumpsit  agatnst  an  exec- 
utor, who  pleads  that  his  testator  was  alive  at  the  time  of  the  writ  pur- 
chased, be  need  not  traverse  his  *death,  for  it  is  only  supposed  by  the 
writ  and  count.  Lutw.  14.  [See  19  U.  6,  4  b«]  But  matter  oecessa- 
lily  included,  may  be  traversed :  as  if  he  plead  that  A.  was  seised,  the 
plaintiffmay  allege  seisin  in  B.,  absque  hoc  that  A  was  sole  seised.  R. 
Mod.  Ca»  158.  Com.  Dig.  Pleader,  G.  13.  So,  a  traverse  of  induce- 
ment, is  bad :  as,  in  debt  against  an  executor,  if  the  defendant  plead  a 
judgment,  and  the  plaintiff  reply  that  it  is  satisfied,  but  is  continued  by 
fraud ;  the  defendant  cannot  traverse  its  being  satisfied.  R.  Latch^  1 1 K 
Hardr.  69.  So,  in  scire  facias  against  an  executor  on  a  dinwtstamt  re- 
turned, if  the  defendant  plead  **  nothing  in  his  hands,"  and  traverse  the 
devastamit  it  is  bad,  for  it  was  inducement  only.  R.  Hardr.  70.  So  in 
covenant;  if  the  plaintiff  assign  a  breach  that  the  house  was  burnt  and 
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not  repaired,  and  the  defendant  traverse  that  the  house  was  hutnU  it  U 
bad,  for  it  was  only  inducement.  Hardr.  70.  In  avowry  for  rent,  if  the 
defendant  allege  seisin  in  dominioo  suo  ui  defeodo  talliato^  and  the  plain- 
tiff in  bar  to  the  avowry  say  that  he  was  seised  for  life,  he  need  not  tra- 
verse the  seisin  in  tail,  for  it  was  matter  of  inducement  only,  R.  1*. 
Jon*  110.  1  Vent.  340.  So  in  assumpsit,  the  consideration,  though 
material,  is  not  traversable,  D.  Cro,  E(.  201,  [unless  it  be  executory ; 
see  ante,  p.  187  $]  nor  in  trover,  the  conversion.  1).  Cro.  £1.  2d].  It. 
coul>  Cro.  £L  97,  for  it  is  the  gist  of  the  action*  [And  see  ante,  p.  187.] 
But  if  the  inducement  be  what  entitles  the  plaintiff  to  his  action,  it  may 
bo  traversed  in  cases  where  the  defendant  cannot  wage  his  law.  Cro. 
El.  169.  Com.  Dig.  Pleader,  6.  14.  Dy.  121  b.  i  Leon.  252.  As 
in  an  action  for  words,  if  the  plaintiff  allege  that  he  took  an  oath  before 
the  mayor  of  London,  and  that  the  defendant  said  "  you  are  forsworn;'* 
that  he  took  an  oath  before  the  mayor,  is  traversable.  R.  Cro.  El.  169* 
D*  1  Rol.  43.  So,  in  assumpsit  upon  an  account  stated,  the  defendant 
traversed  his  having  accounted,  and  the  court  held  the  traverse  good, 
the  account  stated  being  the  foundation  of  the  assuiiipsit.  Crd.  Jac. 
234.    Yeiv.  171.     1  Bulst.  16. 

So  a  matter  not  expressly  alleged,  need  not  be  traversed:  as  if  the 
defendant  plead  a  grant  used  to  be  made  of  an  office  to  such  person  ar 
persons  as  B.  pleased,  and  the  ptaintitf  reply  that  it  used  to  be  granted 
to  one  person  only,  he  need  not  traverse  to  several,  for  it  i^  not  express- 
ly alleged.  R.  10  Co.  59  a.  If  the  plaintifi*  allege  that  the  dean,  arch- 
deacon and  chapter  of  B.  leased  to  him,  and  the  defendant  plead  that  the 
dean  and  chapter  of  B.  leased  to  him,  absque  hoc  that  there  iar  such  a 
corporation  as  dean,  archdeacon  and  chapter  of  B.,  it  is  not  good. 
Semb.  Lane,  18.  So  if  a  man  traverse  a  nnfatter  not  alleged,  it  is  bad : 
[22  H.  6,  35 ;]  as  if  it  be  assigned  as  a  breach  of  covenant,  that  he  did 
not  pay  the  salary  of  an  office,  and  the  defendant  traverse  that  he  did 
not  receive  the  profits  of  the  office,  it  is  bad.  R.  2  Vent.  79.  So  if 
the  defendant  justify  by  process  out  of  an  inferior  court,  the  plaintiff 
cannot  traverse  that  the  m&tter  arose  within  the  jurisdiction,  for  it  wai 
not  alleged  in  the  plea«  R.  Lutw.  1560.  So  in  trespass  for  cutting 
down  trees,  if  the  defendant  say  that  the  bailiff  directed  the  taking  of 
trees  for  repairs,  for  which  purpose  he  took  these  trees  ;  and  the  plain- 
tiff traverse  that  the  bailiff  directed  those  trees  to  be  taken :  *the  tra- 
verse is  bad,  for  the  matter  traversed  was  not  alleged.  R.  Lutw.  1480. 
Com.  dig.  Pleader,  G.  8.  The  rule  here  laid  down,  howevert  is  perhaps 
too  narrow.  The  true  rule  appears  to  be,  that  nothing  shall  be  tra- 
versed but  what  either  has  been  before  alleged,  or  is  necessarily  implied  ; 
see  1  Saund.  312  d.  (n.  4.) ;  for  I  take  it  to  be  a  general  rule  in  pleading* 
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tllat  wfuitever  is  neeessarily  understood,  intended  and  impliedjs  traver- 
sable, as  nsuch  as  if  it  were  expressly  alleged.  2  Saund.  10.  (n*  14.) 
3  Salk.  029.     •  Mod.  158. 

Tkirdbf,  as  to  the  form  of  the  traverse :  Where  the  denial  is  by  a 
special  traverse,  the  plea  consists  of  two  parts,  nnmely,  the  inducement 
or  title,  and  the  traverse.    The  inducement  (although  not  in  general 
traversable)  is  in  this  case  an  essential  part  of  the  plea  ;  Semb.  Cro. 
El.  671.    2  Cro.  86 ;  for  if  it  be  omitted,  the  issue  will  be  a  negative 
pregnant    Semb.  Hob.  321.    [It  most  consist  of  matter,  which  is  not 
only  traversable,  2  Leon.  32.  per  M aawood,  but  such  also  as,  if  true, 
would  be  safficient  to  defeat  the  title  of  the  other  party.    Park.  131. 
per  Ptarker.]    It  must  be  sufficient  in  substance :  and  therefore  in  pro- 
hib'tlon  upon  a  suggestion  of  a  discharge  of  tithes,  if  the  defendant 
plead  an  agreement  between  the  master  of  the  hospital  of  B.  and  the 
abbot,  that  the  lands  shall  be  discharged  only  in  tiie  hands  of  the  abbot, 
and  traverse  the  discharge,  the  inducement  is  bad  i  for  it  shews  no  title 
in  the  master  of  the  hospital  to  the  tithes,  or  how  he  could  make  such 
agreement.     K.  Cro.  Car.  206.    8o  if  the  defendant,  in  his  inducement 
to  the  traverse,  shew  a  defective  title,  the  inducement  is  bad.    R.  Cro. 
Car.  836.    As  if,  in  bar  to  an  avowry  for  rent  to  the  assignee  of  a  rcver* 
sion,  the  plaintiff  pleads  that  the  land  was  devised  to  bo  sold,  if  the 
goods  should  not  bo  sufficient  for  the  payment  of  debts,  and  slates  a 
sale  to  him  before  tlie  assignment,  and  traverses  the  descent  to  the  as- 
signor:  this  is  bad ;  for  the  plaintiff  should  also  have  stated  what  debts 
and  what  goods  there  were,  in  order  that  the  court  might  judge  that 
the  goods  were  not  sufficient  to  pay  the  debts.    R.  W.  Jon.  328.    So 
a  man  cannot  make  a  part  of  his  plea  an  inducement  to  a  traverse  of 
the  residue  of  the  declaration ;  as  in  an  action  on  the  case  for  stopping 
three  lights,  if  the  defendant  justify  for  two,  db$qu€  hoc  that  he  stopped 
three,  the  traverse  is  bad,  for  the  inducement  goes  only  to  part  of  the 
declaration.    R.  Yelv.  225.    So  in  an  action  for  a  recompence  for  his 
services,  if  the  defendant  plead  that  he  served  to  such  a  day,  and  then 
departed,  absque  hoc  that  he  served  to  the  time  stated  in  the  declaration, 
it  is  bad  ;  for  he  makes  one  part  of  the  service  inducement  to  the  tra- 
verse of  the  other.    R.  1  Saund.  268.    So,  in  a  scire  facias  against  bail 
in  error,  who  plead  a  judgment  depending  and  not  determined,  the  plain- 
tiff cannot  reply  that  the  judgment  is  affirmed,  absque  hoc  quod pendet 
iiukierminaf ;  for  this  makes  a  material  part  of  the  plea  inducement  to 
the  traverse.     K.  2  Salk.  520.    But  inducement  to  a  traverse  does  not 
require  so  much  certainty  as  a  plea  ;  because  in  general  it  is  not  tra- 
versable ;  R.  Cro.  Car.  442 ;  and  therefore  if  the  party  make  title  as 
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cousia  aod  heir,  and  traverse  the  devise,  it  is  sufficient,  although  be  ia 
not  say  how  he  is  cousin.    R.  2  Cro.  86.    Com.  Dig.  Pleader*  6.  20. 

*Thi8  inducement  is  not  in  general  traversable ,  but  the  opposite 
party  is  bound  to  the  traverse.  Hob.  104.  1  Saund.  20.  318.  1  L. 
Raym.  125.  Vaugh.  62.  and  see  Com.  ^D^g.  pleader,  6.  17.  and  can 
merely  join  issue  upon  it,  by  adding  the  similiter.  There  are  two  ex- 
ceptions however  to  this ;  namely,  1st,  that  when  the  traverse  is  innNna- 
terial,  and  not  to  the  substance  and  point  of  the  action,  the  other  party 
may  pass  it  by,  and  traverse  the  inducement,  Hob.  104.  Moor,  870, 
1  Saund.  20.  4  T.  R.  440.  per  Buller.  6  Co.  24  b.  2  Lil.  P.  R.  588. 
and  see  Com.  Dig.  Pleader,  G.  19,  or  he  may  demur  specially  tor  this 
cause ;  Cro.  Jac.  221.  Yelv.  151 ;  2dly,  where  the  traverse  is  of  the 
time  or  place  stated  in  the  declaration,  the  plaintiff  niay  either  traverse 
the  inducement,  or  join  in  the  defendant's  traverse,  at  bis  election* 
Cro.  Car.  105.  Co.  Lit.  282  b.  Hob.  104.  Moor,  428. 350.  1  L.  Raym. 
121.  and  see  Com.  Dig.  Pleader,  G.  18. 

The  form  of  the  plea  is  thus :  "  The  said  J»  &byA.  B.  his  alUmey  smfs 
iha^  [here  state  the  matter  of  inducement,  and  then  commence  tlie  spe- 
cial traverse  thus :]  '*  Wiihoui  Hiis  that"  [&c.*  stating  the  fact  ioiended 
to  be  traversed,  in  words,  or  at  least  in  substance,  as  it  is  stated  in  .the 
declaration.  The  pnoper  words  of  a  traverse  are  **  Without  ihis^  that* 
&c.("&nis  ceo  qwy"* '^  Absqu/s  hoc^quod,*')  I  Saund.  22;  but  word* 
equivalent  are  sufficient ;  and  therefore  a  traverse  by  the  words  *'Et 
lion,"  is  sufficient :  as,  where  the  defendant  pleaded  that  A.  was  takeo 
by  a  warrant  returnable  die  &  post  OcU  Pur^  et  non  virtuie  warranH 
reimfnC  die  Ven\  this  was  holden  to  be  a  good  traverse  of  a  warrant 
returnable  die  Yen.*     1  Saund*  22.     1  Lev.  102. 

One  quality  of  the  traverse  is,  that  it  should  be  consistent  with  the 
inducement,  see  30  H.  6,  5.  Doct.  PL  350,  and  the  matter  of  it  sucb 
as,  if  found  against  the  plaintiff,  is  destructive  of  his  title  altogether. 
Vaugh.  3,  8.     1  Saund.  21.    Show.  F.  C.  220,  221. 

Also  the  traverse  roust  not  be  multifarious  or  double,  but  DBuat  be  of 
a  single  point.    30  11. 6,  5.    Doct.  Pi.  350.    a  Lev.  40,  41. 

The  traverse  also  should  not  be  too  large^so  as  to  oblige  the  plain* 
tiff  to  prove  more  than  by  law  he  would  be  obliged  to  do,  in  order  to 
support  his  declaration*  Thus  a  traverse  of  the  surrender  (^  a  copy- 
hold to  sucb  a  steward  on  such  a  day,  is  bad ;  for  the  day  and  tto 
steward  ought  not  to  be  a  part  of  the  issue,  but  the  traverse  ought  to  be 
of  the  surrender  modo  et  forma*  R.  Yelv.  122.  2  Cro.  202.  So  a 
traverse  of  a  request  at  the  day  or  place  alleged,  3  Lev.  41,  or  of  the 
assignment  of  a  lease  at  such  a  day  or  place.  Latch.  02,  is  bad ,  for 
the  addition  of  the  day  and  place  makes  it  two  large.    See  also  1  Leon* 
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^99    [So  where  in  debt  on  bond  conditioned  to  serve  the  obligee  for 
fialf  a  year,  the  defendant  pleaded  that  he  served  the  plaintiff  for  half  a 
year  at  D.  in  the  county  of  K.,  and  the  plaintiff  replied  that  he  did  not 
serve  him  at  D.  in  the  county  of  K. ;  the  replication  was  holden  badt 
for  the  place  was  unnecessarily  made  a  part  of  the  issue.     10  H.  6. 
14.     So  where  in  trespass  upon  lands  in  A.  the  defendant  pleaded  not 
guilty  in  A.,  the  plea  was  holden  bad  for  the  same  reason.    8  H.  6,  34.J 
So  in  an  action  on  the  case  for  stopping  three  lights,  a  traverse  that  he 
stopped  the  said  three  lights,  is  bad;  for  if  he  stopped  any  of  them,ihe  action 
lies.    Yelv.  225.     *So  in  an  action  for  wngcs  ab  ultimo  Dec*  usque  1 
JVbo',  it  is  bad  to  traverse  the  service  ab  ultimo  Dec^  ad  1  Nov\ ;  for  if  he 
-served  any  part  of  the  time  he  ought  to  have   his  wages  for  such  time 
as  he  served.     R.  1  Saund.  269.  So,  on  an  indictment  for  using  a  trade 
for    three  months,  a  traverse  that  he  did  not  use  it  for  three  months, 
is  bad ;  for  if  he   used  it  for  one  month   only,  ho  should  be  convicted. 
Per  Saunders,  1  Saund.  312.    [See  also  2  Mod.  145.     2  L.  Kaym.  002. 
1   Str.  493.     8  Mod.  58.     2  Str.  818.    3   Lev.  218.     2   Lutw.   1313. 
Carter,  221.     Peak,  313;     But  where  it  is  not  necessary  to  prove 
the  Usue  in  the  precise    terms   of  the  traverse,  it    is  otherwise:  as 
"wherein  covenant  for  quiet  enjoyment,  the  breach  was  that  the  lessor 
entered  and  ousted  the  lessee   of  the  premises ;  plea,  that  the  defend- 
ant entered  to  distrain,  adt^ue  Aoc  that  he  ousted  him  of  the  premises^ 
(without  saying,  ••  or  any  part  thereof) :  the  traverse  was  holden  good 
iipon  demurrer;  for  if    issue  were  joined  on  the  traverse,  and  the  ous- 
ter  of  any  part  proved,  the  plaintiff  must  have  had  a  verdict.    2  Salk. 
629.    6  Mod.  150.     1  Saund.  312  d.  (n.  5.)  and  see  Cro.  El.  84.  Dy.  115 
b.]     So  in  an  action  on  a  policy  of  insurance,  if  the  defendant  traverse 
that  nams  et  munimenta  &c.  were  lost,  it  is  bad  ;  for  it  should  be  in 
the  disjunctive ;  the  plaintiff  being  entitled  to  recover  for  any  part  lost. 
It  2  Siund.  206.  [and  see  Id  207  a.  (n.  21.)]    So  in   trespass,  if  the 
.defendant  justify  by  moUiter  manus  io  prevent  a  rescons  of  an  execution, 
in  aid  and  by  the  command  of  a  bailiff;  a  traverse  that  it  was  to  prevent 
a  rescons  in  aid  and  by  command  of  the  bailiff,  is  bad,  for  the  command 
is  not  material.     R.  3  Lev.   113.     So  in  trover,  if  the  plaintiff  allege 
conversion  by  the  sale  of  the  goods,  a  traverse  of  the  conversion  by 
sale  is  too  large.    R.  2  Lev.  13.     So  a  traverse  that  by  indenture  A.  bar- 
gained and  sold^  is  bad ;  for  it  makes  thd  indenture  part  of  the  issue. 
Samb.   Garth.  218.  Com.  Dig.  Pleader,  G.  15.  and   see  40  E.  3,  10  b. 
Nor  should  a  traverse  be  too  narrow:  thus,  in  an  action  for  words,  if 
the  defendant  justify  as  counsel  at  Westminster,  and  traverse  the  speak- 
log  at  S.  where  it  was  alleged,  at  any  time  before  or  since,  the  traverse 
is  loo  narrow  and  therefore  bad ;  for  it  does  not  include  the  day  on 
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which  the  speaking  was  alleged.  K.  4  Co.  14  b.  So  in  trespass*  if  Ibe 
defendant  plead  that  27  Eliz.  it  was  ihe  freehold  of  A.,  and  traverse 
the  time  before,  but  not  the  tinae  after,  it  is  bad ;  for  the  time  after 
should  also  be  traversed.  U.  Cro.  EL  87.  So  if  the  defendant  justify 
by  process  to  the  sheriff  in  another  county*  abtque  ht»c  that  it  was  in  the 
place  alleged,  it  is  bad  ;  for  hie  ought  to  traverse  all  places  except  the 
county  into  which  the  process  went.  R.  Cro.  EL  860.  So,  if  the  de- 
fendant justify  under  a  lease  to  him  for  one  year,  and  that  he  demised  to 
the  plaintiff  for  a  quarter  of  a  year,  and  after  the  end  of  the  quarter 
took  the  goods  damage  feasant,  and  traverse  the  taking  during  the 
quarter  of  a  year,  it  is  bad ;  for  he  should  also  have  traversed  all  times 
before  and  after  his  lease  for  a  vear.  R.  2  Saund.  205.  1  Lev.  307. 
So  in  an  action  for  a  recompence  for  service,  if  the  defendant  plead 
that  the  plaintiff*  received  8/.  perann.  for  such  a  time,  and  traverse  tlie 
service  ab  inde^  it  is  bad ;  for  by  such  a  traverse  the  service  for  that 
time  is  excluded,  and  the  plaintiff*  deprived  of  an  answer  to  it,  per- 
haps the  8/.  per  ann.  was  too  small  a  recompence.  R.  1  Sauod.  208. 
So  in  *quare  impedilt  where  the  plaintiff*  counts  that  A,  being  seised  in 
fee  granted  to  him  &c.,  if  the  defendant  plead  that  A.  was  seised  for 
the  life  only  of  B.  who  died  before  avoidance  d&c,  and  the  plaintiff" 
maintain  his  count,  and  traverse  that  A.  was  seised  for  the  life  of  B.,  it 
is  bad  ;  he  should  have,  traversed  that  A.  was  seised  modo  et  forma  ; 
for  if  he  was  seised  for  the  life  of  another  only,  be  it  for  the  life  of  B, 
or  of  any  other,  the  plaintifi*'s  title  is  thereby  avoided.  Semb.  Hob. 
105.  Bat  ir  a  traverse  bo  narrower  than  it  ought,  yet  if  it  tend  to 
the  disadvantage  of  him  alone  who  took  it,  it  is  sufficient :  as,  in  tres- 
pass, if  the  defendant  justify  by  a  precept  out  of  an  inferior  court,  and 
traverse  all  times  before  the  delivery  and  after  the  return  of  the  precept 
it  is  sufficient,  though  he  might  have  traversed  before  the  tesie^  for  this 
is  to  the  defendant's  disadvantage.    R.  2  Lev.  81.    Com.  Dig.  Pleader, 

G.  16, 

If  a  traverse  be  omitted,  where  it  is  essential  in  order  to  make  a 
good  issue,  the  omission  may  be  taken  advantage  of  by  general  demur* 
rer ;  Hob.  233.  R.  2  Mod.  60 ;  but  default  of  a  traverse,  when  the 
party  has  not  fully  confessed  and  avoided,  is  only  form,  and  aided  upon 
a  general  demurrer ;  Pen  And.  1  Lev.  44.  R.  cont.  per  3  J.  Kodea 
ace.  1  Leon.  80,  8],  R,  aoc.  Cro.  Car.  324.  Dub.  3  Mod.  319;  and 
in  either  case  it  is  a'Klcd  by  pleading  over  to  the  other  matter.  R.  T. 
Uon.  111.  I  Sid.  301.  On  the  other  hand,  if  a  traverse  be  taken, 
wliere  it  should  not,  it  is  only  matter  of  form,  and  advantage  can  be 
)md  of  it  by  specinl  demurrer  only.    6  Co.  24  b.  Cro.  Jac.  221.    Yelv, 
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151.  Cro.  EL  161.    2  Latw.  14$7.  1558.  1560.    Garth.  166.    Cro.  Car. 
61.    2  Vent.  213. 

So,  a  traverse  of  matter  not  traversable;  Cro.  £1.  456.  161.  1 
Saimd.  268.  912  d.  (n.  4.)  1  L.  Raym.  238.  2  Lutw.  1560;  or  an 
immaterial  traverse.;  4  d&  5  Ann.  c.  16.  1  Saund.  14,  (n.  2.)  21,  (n. 
1.;)  or  want  of  inducement.  Hob.  316,  821,  or  a  defective  or  irregular 
inducement ;  or  where  the  traverse  is  inconsistent  with  the  inducement ; 
or  where  the  traverse  is  double,  Fortesc.  379,  or  too  large,  cont.  per  8 
J.  2  ace.  Yelv.  122,  or  too  narrow :  2  Sauod.  5.  Canh.  165,  166 :  in  all 
these  cases  advantage  must  be  taken  by  special  demurrer ;  if  tiie  ad- 
versary  demur  generally  or  plead  over,  the  defect  is  cured. 

Title  and  Colour."]  We  shall  now  treat  of  the  implied  denial  of  the 
cause  of  action,  (to  which  we  alluded  shortly  in  a  former  page,)  namely, 
where  the  derendant  pleads  a  title,  and  gives  colour  to  the  plaintiff. 
This  happens  in  actions  for  real  or  chattel  property,  where  the  plaintiff 
is  not  obliged  to  set  out  his  title  in  the  declaration.  The  defendant  in 
such  a  case  may  plead  his  title  to  the  property  in  dispute  ;  which  will 
have  the  effect  of  forcing  the  plaintiff  to  come  to  an  issue  upon  some 
single  point  of  it,  either  by  traversing  it  directly,  or  by  pleading  his 
own  title,  and  concluding  with  a  special  traverse  of  some  part  of  that 
of  the  defendant.  If  the  defendant  however  were  to  plead  his  title 
alone,  his  pica  would  be  objectionable  as  amounting  merely  to  the  gen- 
eral issue.  See  ante,  p.  177.  Therefore  to  obviate  this  objection,  be 
gives  in  his  plea  a  colourable  title  to  the  plaintiff,  bad  in  point  of  law, 
and  which  being  merely  matter  of  supposal  is  not  traversable ;  see 
ante,  p.  190 ;  but  *which  has  the  effect  of  freeing  the  plea  .of  the  ob- 
jection arising  from  the  rule  now  alluded  to.  The  title  set  up  by  the 
defendant  must  of  course  be  inconsistent  with  that  which  js  necessary 
to  support  the  plaintiff's  action,  and  such  as,  if  true,  destroys  his  cause 
of  acrion  altogether. 

This  species  of  plea  occurs  usually  in  trespass ;  it  was  formerly  used 
also  in  assise,  in  the  writ  of  entry  sur  disseiitUt  writ  of  entry  in  nature 
of  an  assise,  21  H.  6, 12.  10  Co.  DO  a.  b^  and  sometimes  (though  very 
rarely)  in  trover.  But  where  the  defendant  entitles  himself  by  act  of 
parliament,  Doct.  PI.  77,  or  other  matter  of  record,  21  E.  4,  65  a.,  or 
pleads  a  release,  32  H.  6,  1,  a  warranty,  estopf>el,  or  fine  with  procla- 
mations, 10  Co.  00.  Doct*  pi.  77.  see  22  H.  6,  42.  22  £.  4,  4  b.,  or 
pleads  a  title  which  is  binding  on  the  plaintiff  and  his  blood  for  ever, 
Id.,  or  entitles  himself  through  the  plaintiff,  6  H.  7.  14.  10  Co.  91  a., 
or  \Aoadu  Uberum  tenementum  generally,  Doct.  PI.  78.  98  H.  6.  50  a.,  or 
Uberum  tenemeniian  of  A.,  by  whose  command  &c..  Id*  ibid,  he  need 
not  give  colour.    So  when  a  man  pt^sda  to  the  writ,  or  to  the  action  of 
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the  writ,  no  colour  is  given.  22  H.  6,  50.  So,  if  a  man  justify  for 
tithes,  wrecic  of  the  sea,  waifs,  or  estrays,  he  noed  not  give  colour.  21 
E.  4,  65  a.  12  E.  4,  5  b.  10  Co.  90  a.  b.  see  0  E.  4,  22.  Ras.  684.  634, 
635.  12  £.  4,  12.  2  £.  4,  18.  89  H.  6.  1.  Wheie  in  assise  the  de- 
fendant justified  under  a  lease  for  years,  it  was  holden  that  he  need  not 
give  colour,  as  he  did  not  plead  in  bar  of  the  assise,  or  take  the  free- 
hold on  himself.  Dy.  246  b.  But  whore  a  defendant  pleads  a  dying 
seised  and  a  descent  to  himself,  he  most  give  colour.  22  H.  6,  18,  19. 
So  where  in  trespass  for  entering  the  plaintiff's  house  and  taking  his 
goods,  the  defendant  pleaded  that  one  A.  was  possessed  of  the  said 
goods,  which  goods,  being  in  the  plaintiff's  houne,  A.  sold  to  the  de- 
fendant, and  that  he  entered  the  plaintiff's  house  with  his  wife's  licence, 
and  carried  away  the  goods ;  the  plea  was  holden  bad  for  want  of 
colour.  3  Leon.  266.  If  in  trespass  or  trover  for  goods,  the  defendant 
plead  that  he  purchased  them  of  such  a  person  or  of  a  stranger  in  mar- 
ket overt,  he  need  not  give  colour ;  for  he  does  not  deny  the  plaintiff's 
title,  but  merely  shews  a  right  in  himself  to  retain  the  possession.  10 
Co.  00  b.  Rast.  Ent.  675,  676.  But  if  the  defendant  were  to  say  that 
A.  was  possessed  of  these  goods  tit  de  b&ni$  suit  praprits^  and  sold  them 
to  him  in  market  overt,  he  must  give  colour*  Id.  ibid.  So  if  the  de- 
fendant say  that  he  bought  the  goods  of  a  stranger  in  market  overt,  that 
the  plaintiff  took  them,  and  that  he  retook  them  from  the  plaintiff^ 
colour  is  not  necessary.  82  H.  6,  1,  and  see  34  H.  6,  11.  So  in  tres* 
pass,  if  the  defendant  justify  the  taking  of  cattle  damage  feasant,  he 
need  not  give  any  other  colour ;  for  by  this  justification  he  acknowl- 
edges the  property  in  the  cattle  to  be  in  the  plaintiff.  12  E.  4,  12  b. 
Co.  Ent.  652,  653. 

Colour  nriust  have  the  following  qualities:  1st,  It  must  be  a  matter 
doubtful  to  the  jury,  and  at  the  same  time  be  no  title  in  law  ;  as  where 
the  defendant  says  that  the  plaintiff  comes  in  by  colour  of  a  deed  of 
feoffment  whereby  nothing  passed  ;  this  is  good  colour,  it  being  matter 
of  doubt  to  lay  gents  whether  the  land  passed  by  this  feoffment  without 
livery.  2dly.  It  ought  to  have  continuance,  though  it  want  effect :  as 
where  colour  is  given  by  colour  of  a  deed  *of  demise  to  the  plaintiff 
for  the  life  of  A.,  who  was  dead  before  the  trespass,  this  is  no  colour, 
for  it  does  not  continue  ;  but  he  should  say  that  the  plaintiff  claims  by 
colour  of  a  deed  of  demise  made  to  him  for  his  life,  whereby  nothing 
passed.  3dly.  The  colour  should  be  such  as,  if  effectual,  would  main- 
tain an  action  of  that  description  ;  as  in  assise,  he  should  give  colour 
of  a  freehold,  &c.  10  Co.  88,  91  b.  Doct.  PI.  72.  To  say  that  the 
plaintiff  claimed  by  a  dying  seised  of  his  ancestor,  whereas  his  ances- 
lor  did  not  die  seised,  is  n»  coImt  \  A>r  that  it  not  matter  doubtAil  to 
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tha  k^  gents.  88  H.  6,  58  b.  54.  So,  colour  given  by  the  release  of 
one  who  was  not  seised,  is  Bad,  for  the  same  reason.  88  H.  6,  5.  and 
sec  19  H.  6,  30*  20  H.  8,  39.  So  la  trespass  brought  by  a  woman, 
the  defendo^nt  said  that  her  baron  was  seised,  and  enfeofTed  him,  and 
died,  and  that  she,  claiming  the  land  as  her  dower,  entered,  and  that  he 
re-entered ;  this  is  no  cojour,  for  she  could  not  enter  for  her  dower. 
Per  Fulthorp,  19  H.  9,  20 ;  but  Paston  and  Markham  said  that  it  had 
been  adjudged  otherwise.  In  trespass  for  the  taking  of  emblements,  it 
is  no  colour  for  the  defendant  to  say  that  the  place  is  his  freehold,  and 
that  the  plaintiff  sowed  it  with  his  gra*n,  and  now  wished  to  have  the 
crop;  for  it  gives  the  plaintiff  no  colour  of  title  to  it.  But  to  say  that 
the  plaintiff  disseised  him,  and  sowed  the  land  6cc.  is  good  colour.  See 
84  H.  6,  1.  87  H.  8,  7.  In  trespass,  where  the  defendant  says  that  A. 
was  possessed  of  the  goods  ut  de  bonis  propnist  and  the  plaintiff,  claim- 
iog  them  by  colour  of  a  deed  of  gift  afterwards  made,  took  them,  and 
that  he  retook  them ;  this  is  no  colour,  for  it  in  fact  states  a  good  title 
in  the  plaintiff.    Cro.  Jac.  122.  see  28  H.  8,  4. 

la  trespass  quare  daus^m  fregUf  the  usual  colour  is  by  a  deed  of  de- 
mise by  the  person  through  whom  the  defendant  claims,  to  the  plaintiff, 
for  the  plaintiff's  life,  whereby  nothing  passed.  See  the  form,  9  Went. 
108.  125.  It  must  be  a  deed  of  demise  for  life,  for  it  is  by  the  omission 
of  stating  livery  that  it  becomes  colour;  and  consequently  the  state* 
ment  of  a  deed  of  demise  for  years  is  no  colour.  10  Co.  68.  And 
much  less  is  a  lease  for  years  colour  in  assise ;  for,  besides  the  reason 
above  mentioned,  it  is  no  colourable  title  with  which  to  maintain  an  as- 
sise. Keilw.  103.  In  trespass  also,  to  say  that  the  defendant  was 
seised,  until  disseised  by  the  plaintiff,  and  that  lie  afterwards  entered 
and  conmiitted  the  trespass,  is  good  colour  ;  Per  Newton,  21  H.  8,  B^  ; 
and  soe  7  H.  8,  85;  and  the  sanae  in  forcible  entry.  21  H.  8,  89. 
Kast  Ent.  82,  59. 

In  trespass  to  goods,  the  usual  colour  is  that  the  defendant  bailed 
them  to  A.,  who  delivered  them  to  the  plaintiff,  and  that  the  defendant 
took  them  from  him.  10  Co.  90  b.  But  to  say  that  they  were  the 
property  of  A.,  who  bailed  them  to  tlie  defendant,  and  that  the  plaintiff 
took  them  from  ium,  and  he  retook  them  from  the  plaintiff,  is  no  colour. 
21  H.  8,  38. 

In  assise,  writ  of  entry  &c.,  the  tisuai  colour  was  by  charter  of  feoff* 
ment.  If  the  defendant  said  that  the  plaintiff  claimed  eohre  fioffamentit 
it  WAS  bad  colour;  it  should  be  colore  Qkarics feoff umenti ;  2  Roh  140; 
because  the  word  ''feoffment''  by  itself  is  intended  to  include  livery. 
10  Co.  89. 

Ia«U  tbe^  casps,  nheMt  Uw  df|b%|fmt  derives  litJei  by  aevaimL  ^i 
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conveyances,  he  mast  state  the  feoffment  or  demise  in  the  coloar  to 
be  from  the  person  first  named  ;  otherwise  the  ci>lour  will  be  bad.  2 
Rol.  140.  22  B.  4,  25  a.  10  Co.  91  b.  Ca.  £nt.  652.  Wk  Rast. 
Ent.  629.  641.    See  21  H.  6,  82.    21  H*  6,  40.    82  H.  6,  6; 

Where  the  defendant  pleads  letters  patent,  he  should  give  cotonr  bj 
former  letters  patent  in  this  form:  Colore  quarundarum  lUerammpa' 
tenliumfucL  prcedicL  the  plaintiff^,  &c.  ubi  nil  transivit :  and  not  that  the 
plaintiff* claims  colore  concesrionis  eive  dimissioniSf  &c;     JO  Co.  90. 

What  we  have  now  considered  is  express  colour,  but  colour  is  some- 
times implied  in  the  matter  of  the  defendant's  plea ;  and  in  that  case 
express  colour  is  unnecessary :  as,  where  the  defendant  pleads  that  be 
took  the  cattle  damage  feasant,  he  need  not  give  colour,  for  the  plea 
implies  that  the  plaintiff*  has  title  to  the  cattle,  at  the  same  time  that  it 
asserts  the  right  of  the  defendant  to  detain  them.     12  E.  4,  12  b. 

Want  of  colour  is  aided  after  verdict,  by  stat,  82  H.  8.  c.  30;  and 
after  judgment  by  default,  &c.,  by  4  Ann.  c.  16.  §.  2.  Giving  colour 
where  it  is  not  requisite*  however,  cannot  be  objected  to. 

Negative  PregnanW]  Before  we  close  this  part  of  our  subject,  it  may 
be  necessary  to  make  a  few  observations  on  what  is  technically  termed 
a  Negative  Pregnant.  When  a  negative  supposes  or  implies  an  affirm- 
ative, it  is  termed  a  negative  pregnant :  as  ne  dona  pas  per  lefaii^  which 
implies  a  gift  by  parol ;  and  therefore  the  plea  should  be  ne  donna  pas 
modo  et  forma*  Co.  Lit.  126  a.  303  a.  Bac.  Abr.  Pleas,  I.  6.  In  tres* 
pass  for  cutting  his  trees,  the  defendant  pleads  that  it  was  by  the  plain* 
tiff's  command,  and  the  plaintiff* replies  that  he  did  not  cut  the  trees  by 
bis  command :  this  is  a  negative  pregnant;  he  should  have  pleaded  ne 
commanda  pas.  21  H.  6,  46,  47.  After  issue  joined,  the  defendant 
pleaded  a  release  of  the  plaintiS'/^tiiV  darrein  eontinttancef  and  the  plain* 
tiff*  replied  that  it  was  not  his  deed  puis  darrein  covHnuance ;  this  was  a 
negative  pregnant.  21  H.  6,  9.  In  case  against  an  innkeeper,  for  that 
the  p1aintifi*'s  goods  were  embezzled  by  his  default,  he  pleaded  that  they 
were  not  lost  by  his  default ;  this  is  a  negative  pregnant.  22  H.  6,  38. 
39.  In  case  for  burning  the  plaintiff'^s  house  by  the  negligent  keeping 
of  the  defendant's  fire,  the  defendant  pleaded  that  the  house  was  not 
burnt  by  the  negligent  keeping  of  his  fire,  and  it  was  holden  to  be  a  neg- 
ative pregnant.  Per  Moyale,  28  H.  6,  7.  So,  if  the  defendant  plead 
that  the  cattle  died  in  a  pound  overt  by  the  default  of  the  plaintiff)  and 
the  plaintiflT reply  that  they  did  not  die  by  his  default  in  a  pound  overt, 
it  is  a  negative  pregnant.  5  H.  7, 9.  So,  rn  trespass,  the  issue  joined 
was  that  the  defendant  did  not  disseise  the  phiintifl*to  the  use  of  W.  P., 
and  holden  to  bo  a  negative  pregnant ;  but  had  he  pleaded  non  disseisioU 
Mdo  a(>ma,  it  bad  Ueo  good.    89H.a^d7,  8Bl    8o,  iatretpasa* 
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Hrfkere  tte  dofeodnot  justified  bj  reason  that  the  pattscular  tenant  aliened 
the  reversion  in  fee,  and  the  plaintiff  replied  that  he  did  not  alien  in  fee ; 
this  is  a  o^g^Mive  pregnant ;  for  if  he  aliened  pur  tnUer  pie  only,  the  de- 
ieodaat's  eniry  was  congeable.  40  E.  3,  5  a.  Doct.  PI.  256, 257.  So» 
in  asrrit  of  entry  in  comsmiU  ca$Uf  if  a  man  counted  of  an  alienation  in 
fee,  and  *lhe  defendant  pleaded  that  he  did  not  alien  in  fee,  it  is  bad  ; 
for  it  implies  that  he  did  alien,  though  not  in  fee.  Dy.  17  a.  In  waste 
against  a  lessee  for  years,  if  the  defendant  plead  that  he  did  not  lease 
for  years,  it  is  a  negative  pregnant^  Kit.  232  b.  So,  if  the  day  or 
place  be  made  parcel  of  the  issue,  it  is  a  negative  pregnant^  R.  2  l^er. 
11*  So  in  debt  on  bond  Conditioned  for  the  performance  of  a  covenant, 
which  was,  that  he  would  not  grant  without  the  plaintiff's  consent,  if 
^m  defeudant  plead  that  he  did  not  grant  without  the  plaintiff's  consent, 
H  is  bad.  R.  2  Cro.  660.  [See  1.  Lev.  83.  and  infra^  So  in  tres- 
pass, where  the  defendant  justified  his  entry  by  the  plaintiff's  licence,  a 
traverse  quod  won  itUrawt  pet  UceMiam  suam  was  holden  to  be  a  nega- 
tive pregnant.    R.  2  Cro.  87.  Com«  Dig.  Pleader,  R.  5« 

The  only  way  of  objecting  to  a  negative  pregnant,  is  by  special  de- 
murrer ;  Lil.  Reg.  437 ;  it  is  aided  by  a  general  demurrer,  or  by  plead- 
ing over,  dec.    And  where  the  affirmative  implied  in  the  negative  is  not 
sufficient  to  maintain  the  adversary's  pleading,  a  negative  pregnant  can- 
not be  objected  to  even  upon  special  demurrer :  as  in  debt,  upon  a  re- 
tainer in  husbandry,  if  the  defendant  plead  that  he  did  not  retain  him  in 
husbandry,  it  is  good ;  for  a  retainer  generally  is  not  sufficient  to  main- 
tain his  count.    Bro.  Issue,  25.  R.  38  If.  6,  22.    So  in  an  action  on  the 
Stat*  KiCi  2,  if  the  defendant  plead  that  he  did  not  enter  eonira  ftntnam 
staltflt,it  is  good,  though  a  negative  pregnant.    Kit.  232  b.     So,  in  an 
action  upon  any  statute,  if  the  defendant  plead  that  he  did  not  do  so  and 
so  emdrafomuan  $taJtuti^  it; is  good.    Kit.  233  a.    [Qu.  see  ante,  p.  167.] 
la  debt  on  a  bond  conditioned  to  abide  by  an  award,  so  that  it  be  deliv- 
ered to  the  parties,  &c.  a  plea  that  no  award  was  made  and  delivered 
to  the  parties,  is  good,  though  a  negative  pregnant ;  for  it  is  pursuant 
to  the  condition,  which  is  entire.    Kit.  238  a.    [And  see  1  Lev.  83.] 
Com.  Dig.  Pleader,  R.  6. 

SL  Ckmfeuion  and  Avoidance. 

In  whai  CoMes.']  We  have  before  mentioned,  that  the  matter  of  a 
plea  must  be  either  a  denial  of  the  cause  of  action,  or  a  confession  and 
avoidance  of  it,  or  matter  of  estoppel.  Therefore  where  you  cannot 
deny  the  matter  stated  in  the  declaration,  or  plead  matter  of  estoppet 
you  must  conless  and  avoid  iti  if  the  iacts  of  the  case  wiU  allow  of  your 
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doing  so.    As  if  the  defendant  h^re  matter  of  jostificatioiror  excase,  IKT 
should  plead  it  thus  specially,  adnoitting  the  facts  complained  of  in  the 
declaration,  and  pleading  bis  excuse  or  justification  in  avoidance  of^ 
it.    Co.  Lit.  2^2  b.     [As  in  an  action  for  assault  and  battery,  if  the  de- 
fendant committed  them  in  his  own  defence,  he  should  plead  that  matter 
specially.     Id.  2  Inst.  310.  82  H.  6,  33  a*     So  in  detinue,  if  the  goods 
were  pledged  with  the  defendant  for  a  sum  of  money,  which  is  nor  en- 
tirely repaid,  that  matter  must  be  pleaded  specially.    22  H«  8,  9S9 
So,  ia  all  other  cases,  whatever  makes  the  fact  complained  of  lawfof,  m 
matter  of  justification,  and  may  be  pleaded  specially  ;  as,  for  instance, 
in  an  action  of  trespass,  a  licence  must  be  pleaded  specially.    Hob.  174. 
2  Salk.  580.     5  Mod.  252.     So  in  trespass  for  uking  goods,  if  ho  *took 
them  as  a  deodand,  he  must  plead  that  specially.     I  Sir.  01,    So  in 
trespass  quare  clausum  fregU^  that  the  locus  in  quo  is  a  high- way  mast 
be  pleaded  specially ;  Barnes,  448 ;  and  the  same  if  the  defendant  clairo 
an  easement.    2  Wils.  173.    So  if  his  defence  arise  from  matter  of  re- 
cord, he  must  plead  it  specially.    Co.  Lit.  91)3  a.    So  matters  of  taWr 
which  go  in  discharge  of  th^  action,  musi  be  pleaded  :  sock  as  the  stat- 
ute of  limitations.    Garth.  387.     I  Salk.  278.     If  a  man  execute-  a  deed' 
by  duress,  he  must  plead  that  matter,  for  he  cannot  girc  it  ia  evidencr 
under  non  est  factum.     5  Co.  ll^O.    2  Inst.  48&     So  if  a  bond  be  given 
for  a  gaming  debt,  that  matter  must  be  pleaded  specially.     1  Sir.  4Mv 
and  see  dy.  375  b.    Cro.  El.  01&    Hob.  72. 100.    So,  if  a  feoflinent  be- 
obtained  by  covin,  the  covin  must  be  specially  pleaded.     Hob.  12.     Sor 
if  waste  be  assigned  in  a  bouse^  the  defendant,  on  tml  toast  pleaded^ 
cannot  give  in  evidence  that  the  house  wa»  repaired  before  action 
brought ;  but  that  must  be  specially  pleaded.     Dy.  270  a.]*    And.  if  the: 
defendant  justify  by  process  out  of  an  inferior  court,  he  must  shew  io} 
what  action,  dec,  in  order  that  it  may  appear  that  the  inferior  court 
had  jurisdiction.    Per  2  J.  March^  lIBw    So  ia  debt  upon  a  loaoe  of 
a  vicarage,  if  the  defendant  plead  a  sequestration,   he  should   shev, 
before  whom,  for  what  cause,  and  legal  process^    Hob.  290.    Also,  if 
the  defendant  plead  a  discharge,  be  must  shew  specially  how  he.  was 
discharged :  as  if  he  plead  a  discharge  of  tithes,  which  is*  a  bar  to  a 
thing  due  of  common  right,  he  should  shew  how.     Hob.  290.    Coro.^ 
Dig.  Pleader,  E.  15.    So  if  the  defendant  were^  authorized  by  a  warranr 
or  other  authority  to  do  what  he  is  charged  with  in  the  declaration^  be^ 
should  regularly  shew  the  warrant,  &c.  specially.    Cow  Lit.  283  a.    As 
in  trespass,  if  the  defendant  justify  as  bailiff  to  the  sheriff,  it  is  not  suS^ 
cient  to  say  that  he  acted  by  virtue  of  a  certain  warrant  directed  to  Mid« 
but  he  must  set  it  forth  specially:  R.  3  M  od.  138.     1  SaliB,'  107,  I08i 
4  Mod.  878.    [l  Saund.  298.  (n.  1) ;  an4  be  should  shew  the  subetaaee; 
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effect  ofblsttmhority  to  have  been  speeially  pursued.  Co.  Lit.  303 
^.  Cam.  Dig.  Pleader,  £.  17.  These  few  general  observations  wil] 
-suffice  upon  ttie  subject»  in  this  place;  but  the  Header  will  find  it  treat- 
•ed  of  at  a  coasiderable  length  in  other  parts  of  tlie  Work,  where  the 
pleadings  and  evidence  in  the  several  actions  respectively  are  noticed. 
And  sec  ante.  p.  73,  ei  teq, 

TSile  when  stoteij]     In  a  former  part  of  this  work  (see  ante,  p.  02, 
98,)  it  was  remarked,  that  in  personal  actions  for  injuries  to  the  plain* 
tiff's  land,  or  for  infringements  of  rights  arising  from  his  possession, 
Adc,  as  in  trespass  quoi-e  clansum  fregit^  case  for  nuisance,  or  for  distur 
banco  of  common  or  right  of  way  or  franchise,  or  tlie  like — it  is  not  ne* 
cessary  to  set  forth  his  title*  but  he  may  declare  generally  on  his  posses- 
sion, &c.    fiut  in  pleas,  the  rule  is  otherwise  ;  for  if  the  matter  of  de- 
fence arise  from  title  in  the  defendant,  whether  it  be  title  by  descent,  by 
presription  or  custom,  by  alienation,  by  deed,  or  by  matter  of  record* 
the  titte  most  be  set  forth  fully  in  the  piea.    4  T.  R.  718.    2  Cro.  52. 
Yelv«74.     1  Ro.  Rep.  13.  aad  see  37  H.  6,38,  per  cur.    As  in  tres- 
pass quart  cktusum  fi^gitt  where  the  defendant  justifies  the  trespass,  by 
reason  of  some  title  or  easement  which  gives  him  a  legal  right  to  do  the 
act,  which  is  the  subject  *of  the  action,  he  must  jsei  forth  his  title,  or 
rij^ht  io  enjoy  the  easement,  specially,  in  order  that  the  plaintiflf  may 
hav^e  ad  opporiuntty  of  traversing  it.    And  the  same  rule  prevails  ia 
replevin.    2  Saund.  402.  (n.  1.)    In  a  plea  justifying  under  a  right  of 
common,  the  defendant  must  set  out  bis  title  to  the  common  specially ; 
and  formerly  this  was  done  by  shewing  a  seisin  in  fee  either  in  himself 
or  some  oth^r  under  whom  he  derived  title^  and  then  prescribing  in  a 
•qui  estate  for  the  right  of  eommon.    4  T.  K.  718,  719.    Cro.  Car.  540  ; 
but  see  2  &  8  \V.  4,  c.  71,  s.  5,  infra.    So,  in  case  for  dot  repairing  a 
private  road  leading  ihrough  the  defendant's  close,  it  is  suflScient  for  the 
plaintiff  to  allege  generally  that  the  deftiudaut,  as  scaipier  of  the  close, 
ik  bound  to  repair ;  but  whei'e  a  defendant  prescribes  for  a  right  of  way 
or  ofhereasement  in  right  ofhis  ownestate,  he  must  set  forth  specially 
the  esttiMuin  right  of  which  be  claims  the  privilege.     3  T.  K.  776. 

BttI  whei^  the  defendant's  title  or  right  is  matter  of  inducement  or 
conveyance  merely,  it  is  sufficient  for  the  defendant  to  allege  that  he 
V9^8  possessed  A:c.,  and  state  his  title  generally,  as  in  a  declaration :  as 
Where  the  justification  is,  an  escape  of  cattle  from  a  common  to  a  close 
in  which  &c.,  through  the  defect  of  a  fence  which  the  plaintiff  was 
bound  to  repair,  or  an  escape  from  the  defendani*s  own  close  :  here  the 
defeMdant's  title  being  mere  iuducement  to  the  matter  of  defence,  may 
be  stated  generally  as  in  a  declaration*  Yeiv.  75.  1  Saund.  346.  (n. 
2A    S0|  ia  trespass  for  an  assault,  if  the  defendant  say  that  he  was 
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possessed  of  a  house  for  yean,  and  the  plaintiff  disturbed  him,  for 
which  reason  moUiter  mania  trnposuiU  dtc ;  it  is  sufficient,  without 
shewing  by  what  title  he  was  possessed.  R.  Cro.  Can  188.  4  Mod* 
420.  Though  if  the  defendant  in  such  a  case  will  set  forth  his  estate 
specially,  he  thereby  gives  the  piaintifi  an  opportunity  of  traversing  it. 
Dy.  365.    F.  N.  B.  298,  (n.  2.) 

So,  in  trespass  for  taking  cattle  or  goods,  if  the  defendant  justify 
damage  feasant,  he  need  not  set  forth  his  title  specially  ;  but  it  is  suf- 
ficient for  him  to  say  that  he  was  possessed  of  a  close,  and  so  justify* 
2  Saund.  346  d.  2  Salk.  643.  3  Mod.  132.  2  Mod.  70.  and  sec  Com. 
Dig.  Pleader,  C.  41*  In  replevin,  on  the  contrary,  the  defendant  must 
in  his  avowry  either  allege  the  taking  in  his  freehold,  or,  if  he  have  only 
a  particular  estate  for  years,  derive  bis  title  from  the  tenant  in  fee.  1 
Saund.  346  e.  (n.  2.) 

|n  a  plea  under  stat.  2  &  3  W.  4,  c.  71,  claiming  a  watercourse,  it  is 
sufficient  to  aver  an  user  of  the  right  for  forty  years  next  before  the 
commencement  of  the  suit,  and  it  is  not  necessary  to  allege  that  it  had 
existed  for  forty  years  before  the  act  complained  of  in  the  declaration. 
And  where  a  replication  to  such  a  plea  set  up  a  life  estate,  in  order  to 
bring  the  case  within  the  8th  section  of  the  Act,  it  was  holden  that  it 
should  show  that  the  plaintiff  was  the  person  entitled  to  the  reversion 
expectant  upon  such  life-estate.     Wright  v,  Williams^  1  Tyr.&6r.  375* 

By  Stat.  2  &  3  W.  4,  c.  71,  s.  5,  h6wever,  ^  in  all  actions  on  the  case 
and  other  pleadings,  wherein  the  party  may  now  by  law  allege  his  right 
generally,  without  averring  tlie  existence  of  such  right  from.time  immemo* 
rial,  such  general  allegation  shall  still  be  deemed. sufficient;  and  if  the 
same  shall  be  denied,  all  and  every  the  matters  in  this  act  mentioned 
(see  ante,  p.  25,)  which  shall  be  applicable  to  the  case,  shall  be  admissi- 
ble in  evidence,  to  sustain  or  rebut  such  allegation.  And  that  in  all 
pleadings  to  actions  of  trespass,  and  in  all  other  pleadings  wherein,  be- 
fore the  passing  of  this  act,  it  would  have  been  necessary  to  allege  the 
right  to  have  existed  from  time  immemorial,  it  shall  be  sufficient  to  al- 
lege the  enjoyment  tliereof  as  of  right,  by  the  occupiers  of  the  tenement 
.  in  respect  whereof  the  same  is  claimed,  for  and  during  such  of  the  pe- 
riods mentioned  in  this  act,  (see  ante,  p.  25,)  as  may  be  ^applicable  to 
the  case,  and  without  claiming  in  the  name  or  the  right  of  the  owner  of 
the  fee,  as  is  now  usually  done.  And  if  the  other  party  shall  intend  to 
rely  on  any  proviso,  exception,  incapacity,  disability,  contract,  agree- 
ment, or  other  matter  hereinbefore  mentioned,  (see  ante  p.  24.)  or  <m 
any  cause  of  matter  of  fact  or  of  law,  not  inconsistent  with  the  sioople 
^ct  of  enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  ia 
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tmwer  to  the  allegation  of  the  party  claiming,  and  shall  not  be  received 
in  evidence  on  any  general  traverse  or  denial  of  such  allegation." 

The  Plea  must  confess  the  cause  of  Action.]  The  plea  consists  of 
two  parts,  the  confession,  and  the  avoidance*  As  to  the  confession,  it 
is  a  general  rule  in  pleading,  that  the  party  justifying  must  shew  and  ad- 
mit the  fact.  1  Saund.  14.  (n.  3.)  29.  (n.  1.)  3  T.  R.  208.  ,  1  L. 
Raym.  38.  2  Salk.  637.  4  Mod.  404.  1  Salk.  394.  Carth.  380. 
Therefore  in  trespass  for  an  assault  and  battery,  if  the  defendant  as  to 
the  m  el  oi-mis  plead  not  guilty,  and  quoad  residu^  transgressionis  justify 
by  the  taking  of  the  defendant's  hat  off  in  church,  it  is  bad  ;  for  this  is 
no  battery.  K.  2  Vent.  193.  Semb.  {buicur  conL)  1  Saund.  14.  Su, 
where  the  defendant  pleaded  that  he  was  riding  a  horse  on  the  highway, 
and  the  horse  being  frightened  ran  away  with  him,  and  ran  upon  the 
plaintiff's  ground  against  the  defendant's  will ;  this  was  liolden  to  bo 
bad;  becaase,  by  the  defendant's  own  account,  he  was  not  guilty  of  a 
trespass,  and  should  therefore  have  pleaded  the  general  issue.  1  f^. 
Raym.  38.  2  Salk.  637.  4  Mod.  404.  So,  in  trespass  fur  an  assault 
and  imprisonment,  it  is  not  sufficient  to  say  in  the  plea  that  the  defend* 
aot  shewed  the  plaintiff  to  an  officer  who  had  process  against  him,  and 
who  thereupon  arrested  him,  without  saying  that  he  requested  the  officer 
to  arrest;  for  without  such  request  it  is  no  confession  of  an  imprison- 
ment. I{.  4  £•  4,  36  a.  And  the  confession  must  be  co-extensive 
with  the  avoidance :  that  is,  it  must  confess  all  that  part  of  the  cause 
of  action,  to  which  the  plea,  in  its  commencement,  purports  to  be  an 
answer. 

A  plea  of  confession  and  avoidance  must  confess  the  cause  of  action ; 
aqd,  therefore,  in  debt  for  goods,  a  plea  that  the  defendant  was  dischar- 
ged, by  order  of  the  Insolvent  Debtor's  Court,  of  and  from  the  said  sev- 
eral debts  and  causes  of  action  *'(/* any,"  was  holden  bad  on  special 
demurrer.    Oould  v.  Lasbury  4  Tyr.  863.  » 

If  the  plea  do  not  confess  the  cause  of  action,  the  plaintiff  may  de- 
mur specially  for  that  cause. 

(1»<B  est  eadem.']  (n  trespass,  the  matter  of  the  plea  is  concluded 
with  a  statement,  that  the  trespass  justified  is  the  same  as  that  com- 
plained  of  in  the  declaration,  or  (where  the  pica  is  only  to  part  of  the 
declaration)  the  same  as  the  trespass  or  trespasses  mentioned  in  the  in. 
troductory  part  of  the  plea.  See  9  H.  6,  30.  Doct.  FI.  253.  Skin. 
604.  2  Saund.  5.  (n.  3.)  The  form  is  thus :  *«  Which  are  the  same 
assaulting,  beating  and  ill-treating  the  said  J.  N.,  in  the  said  declara- 
tion mentioned,  and  whereof  the  said  J.  N.  hath  above  thereof  com- 
plained against  him  the  said  J.  S."  or  **  which  are  the  same  supposed 
UBspaases  in  the  introdAi^tory  part  of  this  plea  mentiooedi  and  where* 
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of  the  said    J,   N.  fmth  above  thereof  complained  against  him  ihe 
said  J.  S." 

So  in  conspiracy,  if  the  defendant  justify,  he  should  conclude  that  it 
is  the  sanne  conspiracy.  Kit.  237  b.  So  in  quart  impedii  on  an  avoid- 
ance by  deprivation,  if  the  defendant  plead  a  deprivation,  *after  which 
the  church  lapsed,  &c.,  he  should  conclude  **  which  is  the  same  depriva- 
tion,'* &c.  Dy.  203  a.  But  if  the  defendant  do  not  justify,  but  nierely 
excuse  himself,  he  should  not  say  quae  est  eadetn.  So,  in  trespass  for 
false  imprisonment,  if  the  defendant  plead  that  he  brought  the  plaintiff* 
to  S.  with  his  consent,  he  cannot  say  "  which  is  the  same  imprisonment; 
for  it  is  no  imprisonment  if  it  were  against  his  will.  Kit.  237  a.  Or 
if  he  plead  that  he  advised  A.  (being  in  fear  of  his  life  from  the  plain- 
tiff) to  go  to  a  justice  of  the  peace  for  a  warrant,  and  that  by  such 
warrant  he  was  arrested,  he  cannot  say  "  which  is  the  same,**  &c.  ;  for 
he  was  not  imprisoned  by  the  defendant,  but  by  A.  R.  12  H.  7,  14  b. 
So.  if  the  defendant,  in  debt  on  bond,  plead  perminas,  and  the  plaintiff* 
reply  that  he  the  said  **  if  the  defendant  would  not  give  htm  a  bond  for 
the  rent,  he  should  sue  him  :**  he  should  not  conclude  **  which  is  the  same 
menace,'' for  it  was  no  menace  in  the  legal  acceptation  of  the  term,  but 
lawful.  Kit.  287  b.  So  in  maintenance,  if  the  defendant  say  that  be  feed 
counsel,  he  cannot  say  **  which  is  the  same,**  &c.,  for  this  is  no  mainted« 
ance.  Ibid.  So  in  trespass  for  an  assault,  battery  and  wounding,  if  the 
defendant  justify  by  an  arrest  under  a  warrant,  and  add  **  which  ia  the 
same  assault,  battery,  and  wounding,"  it  is  bad ;  for  the  justification 
does  not  extend  to  the  wounding.  21  H.  7,  30.  Com.  Dig.  Pleader^ 
E.  31. 

3.  Mailer  of  Estoppel 

In  what  Cases']  An  estoppel  is,  when  a  man  rs  precluded,  by  his 
own  act  or  acceptance^  from  saying  the  truth.  Co.  Lit.  352  a.  And 
it  may  be  by  matter  of  record,  of  writing,  or  in  pais.  Id.  And  first,  by 
matter  of  record :  as  if  the  king  by  his  letters  patent  grant  lands  to  B., 
who  claimed  nothing  in  the  freehold  ;  B.  cannot  afterwards  say  against 
the  king,  that  he  was  enfeofl^ed  by  A.  1  Rol.  804, 1.  6.  So,  if  a  man 
levy  a  fine  or  suffer  a  recovery  to  A.  of  the  land  of  B.,  in  fi.'s  name ; 
it  shall  be  an  estoppel  to  B.,  and  he  cannot  avoid  it  Without  a  writ  of 
disceit ;  for  he  cannot  aver  against  the  record.  1  Itol.  883, 1.  17,  SO. 
22.  [Cro.  El.  531.  So,  if  A.  be  disseised,  add  during  the  disseisin  a 
recovery  is  had  against  him  as  tenant,  to  the  use  of  B. ;  though  the 
recovery  was  void,  for  want  of  a  good  tenant  to  t!he  prc^cipe^  yet  it 
ahall  be  good'  by  way  of  estoppel  tgainsi  JLt  bis  heirs  sind  assigns.    R. 
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1  H6L  865, 1  15.  Cro.  Car.  980.    1  ftoK  868, 1  at5.]    If  a  mao  ac< 
knowledge  a  deed  to  be  lorolled  in  court,  and  it  be  inroiled  of  rec«fd» 
he  cannot  afterwards  say  noA  est  factum^  R.  39  H.  6,  82  b,  1  liol.  862, 
I.  IS,  though  it  was  acknowledged  by  his  attorney  for  him  and  not  in 
person.     R.  39  H.  6,  38  b.  and  although  the  attorney  had  no  special 
authority  to  do  it    Id.     1  Leon.  184.  3  Leon.  84.  Comb.  248.]     So, 
if  A.  levy  a  fine  of  the  lands  of  another,  he  shall  be  estopped  to  say 
partes  JLm  nikU  habuenmL     W.  Jon.  459.    So,  a  naab  may  be  estop* 
ped  by  his  pleading  upon  record :  [see  Oy.  138.  83  H.  6,  2  i]  as,  if  a 
JOTS  facias  be  brought  to  revive  a  judgment  of  Trinity  term,  and  nul 
Hal  record  pleaded,  and  judgment  thereupon ;  the  defendant  cannot  af- 
terwards say  that  the  judgment  was  of  ^Michaelame  term.    R.  1  Salk. 
876.    So,  if  A.  by  deed  be  bound  not  to  sue  B.,  and  a  breach  be  aseign- 
ed  that  he  sued  an  original,  and  at  the  return  in  bank  eUuHl  se  versus  B. 
in  plaaUo  jrrmd  ;  he  cannot  plead  Xtiai  he  did  not  sue  medo  et  forma,  for 
he  is  eatopped  by  the  record.     1  Rol.  863^  1.  30.    In  waste  i^inst  « 
lessee  on  demise  of  the  plaintiff,  if  the  defendant  abate  the  writ  by  plesi 
that  the  demise  was  by  the  plaintiff  and  another ;  in  another  action  by 
both*  he  shall  be  estopped  to  say  that  the  lease  was  by  one  only.     I 
Roh  864t  !•  10.    So,  if  a  roan  by  plea  confess  a  tenure  in  ciapite,  and 
plead  a  licence  for  alienation,  he  cannot  say  upon  another  alienation 
that  he  does  not  hold  in  capiU*    4  Inst.  111.    So,  if  in  a  nupsr  obiil  or 
ratiomtbili  parte  by  one  parcener  against  another,  the  defendant  dis- 
olakn  in  blood  and  claim  by  purchase,  the  plaintiff  shall  have  a  writ 
de  mart  i* ancestor  for  the  whole.    Co.  Lit  164  b.    So  a  man  may  be 
estopped  by  an  imparlance  or  continuance  upon  record :  Co.  Lit.  352 
a. :  [as  formerly  where  the  defendant  pleaded  in  abatement  after  a  gen- 
eral imparlance,  or  to  the  jurisdiction  after  a  specisff  or  general  impar- 
lance, the  plaintiff  might  allege  the  imparhince  in  his  replication,  by  way 
of  eatoppel.    Q\\iu  18  pi,  46.  19  pi.  50.  20  pi.  53,  54.  1  Lutw.  27.     2^ 
Saund.  3.    (a.  2.})    So  a  roan  may  be  estopped  by  any  confession  or 
admission  upon  record*    Co.  Lit.  352  a.    [Thus,  a  defendant  is  estop-r 
ped,  by  the  recognizance  of  bail  entered  inle  for  him  by  the  name  ia 
which  he  is  sued,  from  pleading  a  misnonter  in  abatement,  though  he 
himself  be  no  party  to  the  recognizance^    2  New  Rep.  453.    1  B.  & 
P.  645.  105.  2  Wils.  203.  Willes,  462.  1  Salk.  8.  7  Mod.  38.  1  Salk. 
3.    But  if  a  man  canno  in  gratis  oa  the  exigent,  or  appear  gratis  to  a 
tapias^  he  was  not  thereby  estopped  from  pleading  misnomer,  J6c.    19: 
H.  6, 4a  Styl.  395.    Yet  where  a  roan  was  outlawed  by  the  name  of 
J.  S.  de  B.,  and  sued  out  Sl,  supersedeas  by  tlie  same  name  and  addition, 
it  waa  holden  that  he  cpuld  not  afterwards  be  received  to  say  that  there 
was  no  such  viUas  Brifilbe..cottpty.    19 H- 6^.44 a.  Doct.  PL  16U 
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In  attaint  against  the  tenant  in  assise  and  the  jarors«  the  cfiurt  field  thai 
the  tenant  was  estopped  from  pleading  outlawry  of  one  of  the  plaintift^ 
because  as  he  had  before  pleaded  to  the  disseisin,  he  had  thereby  ac- 
knowledged that  the  plaintiflT  had  a  right  to  sue.    2  H.  7,  V.     So,  after 
pleading  joint-tenancy,  or  Waging  his  law  of  non-sumnoons,  a  man  shalt 
not  plead  non  tenure  j  because  by  the  former  pleas  he  acknowledged 
himself  to  be  tetiant.    33  H.  0,  2.]    So,  a  man  may  be  estopped,  by 
not  denying  a  matter  alleged  upon  record  :  as  if  A.  be  seised  in  fee, 
and  Bi  bring  waste  against  him,  supposing  him  in  of  bis  demise ;  thoi^ 
A.  plead  nul'waH  fait,  and  it  be  found  for  him,  he  shall  afterwards  be 
estopped  to  say  that  he  is  not  in  of  the  demise  of  B.     I  Rol.  884«  I.  1ft. 
If  a  prior  pray  in  aid  of  his  patron,  and  the  plaintiff  say  tiMt  he  has  a 
convent  and  common  seal )  if  he  do  not  deny  it,  but  demur,  (wtiereby 
he  is  ousted  of  aid,)  he  cannot  after'vards  say  that  he  has  no  comrent 
or  common  seal,  as  he  did  not  deny  it  before.     1  Rol.  804.  !•  40.    So, 
if  the  defendant  pray  in  aid  of  the  reversroner,  and  the  plaintiff  say 
that  the  derendant  is  seised  in  fee,  which  he  does  not  deny,  and  he  if 
thereby  ousted  of  aid ;  he  shall  not  afterwards  be  permitted  *to  say 
that  he  was  tenant  for  lffe«     1  R.  864. 1.  45.    So,  a  Aian  may  be  estop- 
ped by  a  verdict  upon  record :  as  in  trespass,  if  the  defendant  prescribe 
for  common,  and  the  plaintiff  traverse  the  prescription ;  the  defendant 
may  say  that  in  a  former  action  by  the  plaintiff  against  the  defendant, 
the  same  prescription  was  found  against  the  plaintiff.    Semb.  1  Show. 
28.     [So  in  all  cases,  if  a  verdict  be  found  on  any  fact  or  title  distinctly 
put  in  issue  in  an  action  of  trespass,  such  verdict  may  be  pfeaded  by 
way  of  estoppel  in  another  action  between  the  same  parties  or  their 
privies,  in  respect  of  the  same  fact  or  title.    3  East,  346.     If  a  matt 
bring  an  action  as  heir  to  A.,  the  defendant  may  plead  that  in  a  former 
assise  the  plaintiff  was  found  bastard.    3  H.  6,  15.]    And  matter  of 
estoppel  in  a  count  (though  it  be  but  by  way  of  supposal)  after  judg- 
ment, concludes  the  parties  in  another  action.    Oo.  Lit.  352  b.     So  a 
matter  expressly  alleged  in  a  plea,  replication  or  other  pleading,  will 
estop  after  nonsuit,  as  well  as  after  judgment.    Co.  Lit.  352  b.     7  H. 
6,  20.     But  after  a  nonsuit,  a  matter  of  supposal  in  the  count  wilf  not 
have  the  effept  of  an  estoppel.    Co.  Lit.  352  b.    Com.  Dig.  Estop- 
pel, A.  1. 

Where  by  a  deed  between  A.  and  B.,  reciting^  that  A.  had  invented 
certain  improvements  in  looms,  for  which  he  obtained  a  patent,  A.^ 
for  a  certain  consideration,  granted  the  use  oTthe  invention  and  patent 
to  B:  in  an  action  on  the  deed  by  A.  against  B.  it  was  hdden  that  & 
was  estopped  by  the  deed  from  denying  that  A,  had  invented  the  ioH 
provements.    Baioman  t.  Taylort  2  Ad.  &  E.  27&. 
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Where  a  party  executed  a  bond,  describing  hiro  as  **  Thomas  Bonner 
if(  Callertoo,  in  the  county  of  Northumberland/*  it  was  holden  that  he 
was  thereby  estopped  from  denying  this  to  be  his  name  and  addition^ 
Bonner  v.  Wilkin$o%  in  error^  5  B.  &  Aid.  662. 

Secondly^  A  man  may  be  estopped  by  matter  of  writing,  which  is 

not  of  record :  as  if  the  condition  of  a  bond  recite  that  there  are  divers 

suits  in  B.  R.  between  the  parliesi  the  obligor  is  estopped  to  say  that 

there  are  no  such  suits  there.    R^  Cro.  El.  756.    If  the  condition  be  to 

perform  covenants  in  an  indenture,  he  shall  be  estopped  to  say  that 

there  is  no  such  indenture*     R.  1  Rol  408.     1  Rol.  872.     I.  80.     [2  B. 

&  P.  209.    Cro.  EL  757.     1  Saund.  316.     1  Mod.  15.  and  see  1  Lev.  3. 

45.]    So  in  all  cases  where  the  condition  of  a  bond  has  a  reference  to 

any  particular  thing,  the  obligor  is  estopped  to  say  that  there  is  no  such 

thing:  as  if  the  condition  be  to  pay  all  sums  which  T.  is  bound  to  pay 

to  the  children  of  B.  according  to  the  will  of  D.,  he  shall  be  estopped 

to  say  that  T.  is  not  bound  to  pay»  &c«     1  Rol.  872.  L  50.    Dy.  106  a. 

[Dy.  3  Sav.  00.]    So  if  the  Condition  be»  to  release  all  the  right  which 

be  has  in  B.  for  his  life,  he  cannot  say  that  he  had  no  right  in  B.  for  life. 

Per  Tanfd.     1  Rol«  873«  I.  5.    So  if  a  condition  be,  to  pay  money  for 

which  he  is  bound  in  such  a  particular  recognizance,  he  cannot  say  that 

there  is  no  such  recognisance,  R.  1  Rol.  873. 1.  10,  or  that  he  was 

bound  in  such  a  recognizance  as  appears  not  to  be  one.    R.  1  Rol.  873. 

1. 15.    So,  if  the  condition  be,  to  give  part  of  the  goods  which  A.  dcvi- 

sed  to  him,  he  cannot  say  that  A.  did  not  devise.    R.  1  Rol.  873.  I.  20. 

[Moor,  420.]    So  if  a  condition  be  that  A.  and  his  wife  shall  appear  at 

fi.,  he  cannot  say  that  A«  has  no  wife.    R.  1  Rol.  873.  I.  25.    Alleyn, 

13.    So,  if  the  condition,  reciting  that  A.  carried  1200  billetts  to  D., 

be,  that  he  shall  pay  so  much  the  hundred,  he  cannot  say  that  A.  did  not 

carry  1200.     R.  Alleyn,  52.     [So  if  the  condition  be  to  pay  so  much  a 

week  for  the  support  of  a  bastard,  according  to  the  order  of  a  justice  of 

peace,  he  cannot  say  that  there  was  no  such  order.    Noy,  79.     Latch. 

125.     So,  if  A.  give  a  bond  by  the  name  of  B.,  and  he  be  sued  upon  it 

by  the  name  of  B.,  he  is  estopped  from  pleading  the  misnomer.     1  Salk. 

7.]    So,  a  man  may  be  estopped  by  any  indenture  or  deed-poll :  Co. 

Lit.  352  a :  [as  if  a  seaman  covenant  to  serve  his  ^captain  for  three 

years,  at  certain  stipulated  wages,  he  is  thereby  estopped  from  suing 

for  a  higher  rate  of  wages  during  the  time  agreed  upon.    3  B.  &  P.  69. 

So,  if  A.  lease  by  indenture  to  B.  to  commence  after  the  expiration  of  a 

lease  to  D. ;  in  covenant  by  B.  against  A.,  A.  is  estopped  to  say  that 

there  is  no  such  person  as  D.    2  Leon.  11.  and  see  1  Vent.  84.    Vaugii, 

62.    In  account  upon  a  receipt  by  indenture,  the  defendant  is  estopped 

from  saying  ne  unqiua  son  receiver  pur  account  render.    Dy.  51.    By 
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indenture,  reciting  that  a  was  seised  in  fee  of  certain  lands,  A,  granted 
a  rent  out  of  them  to  B.,  and  covenanted   to  pay  it ;  in  an  action  on 
this  covenant,  A.  is  estopped  to  say  he  had  nothing  in  the  lands,  and 
that  a  stranger  was  seised  thereof.     Allcyn,  70.  see  2  Barn,  it  Aid.  367. 
And  indeed  in  genera!  the  grantor  is  estopped  by  his  deed  to  say  that  he 
had  no  interest.    2   T.  R.    171.  and  see  3  T.  K.  439  441.     Yet  this 
priflciple  has  been  holden  not  to  apply,  where  the  grantor  is  a  tru^stee 
for  the  public ;  and  still  less  where  such  trustee,  deriving  his  authority 
under  a  public  act  of  parliament,  grants  that  which*  the  act  does  not  em- 
power him  to  do.  2  T.  R.  171.    Tin  debt  on  bond  conditioned  for  payment 
of  rent  reserved  on  a  demise,  the  deflsndant  is  estopped  to  say  that  the 
plaintiff  had  nothing  in  the  lands  demised.    Cro.  El.  262.    Poph.  114. 
Moor,  405.    Owen,  110.    So,  if  a  lease  be  executed  by  the  lessee  and 
lessor,  the  former  is  thereby  estopped  to  plead  nU  habuxt  in  tenementis. 
6  T.  R.  63.  and  see  7  T.  R.  537.     1  T.  R.  86;  or  that  there  was  no  de- 
mise.    1  Leon.  156.    Bbt  where  fi.  bargained  with  a  patentee  for  the 
use  of  his  invention,  and  covenanted  to  use  it  in  a  particultAr  manner;  in 
an  action  on  the  covenant,  B.  is  not  estopped  to  plead  that  the  invention 
is  not  new,  or  that  the  plaintiff  was  not  the  original  inventor.    3  T.  R. 
438.]    So,  if  a  lease  be  by  the  husband  and  wife  ;  after  the  death  of 
the  husband,  the  lessee  shall  be  estopped  to  say  that  the  wife  had  noth- 
ing in  the  premises.    R.  1  Rol.  872. 1.  45.  [but  see  Cro.  El.  700.  cont.] 
So,  a  man  may  be  estopped  by  an  acquittance  or  dcfeazance  by  inden- 
ture or  deed-poll  rCo;  Lit.  352  a. :  [as  if  one  give  an  acquittance  under 
seal  for  rent  due  such  a  day,  he  is  thereby  estopped  to  demand  rent  due 
at  a  day  before ;  1  Ler.  43.     1  Sid:  44;    T.  Kaym.  21.  and  see  3  Co, 
65.    Dy.  271.     1  And.  14.    Bendl.  186:     Moor,  87 ;  although  if  not 
under  seal,  it  would  be  no  estoppel,  but  matter  of  evidence  only.    Comb. 
59.    2  T.  li.  366.  and  see*  1  Camp.  302.]    If,  however,  the  condition  of 
a  bond  be  in  general  terms,  as,  for  instance,  to  performall  agreements 
now  set  down  by  A.,  the  obligor  is  not  estopped  by  it,  but  may  say  that 
no  agreement  was  then  set  down  by  A.    R.  1  Rot.  872.  K  2.5.    So  if 
the  condition  be,  to  carry  away  all  the  marl  in  such  a  close,  he  may  say 
that  there  was  no  marl  there.     R.  1  Rol.  875.  I.  35.    Or  if  it  be  to  re- 
lease all  his  right  in  B.,  he  may  say  that  he  has  not  any  right  there.  Pbr 
Twisd.  872. 1.  37.    [Qu .  vide  supra.     So,  a  lessee  is  not  bound  by  the 
description  of  land  in  a  lease,  he  may  put  in  issue  the  fact  whether  a 
field  called  L.'s  meadow  were  meadow,  land  or  not.     1  Str.  610.    Sbr 
a  lessor  is  not  estopped  by  his  deed  from  going  into  evidence  to  shew 
that  a  cellar,  which  is  situate  under  the  demised  premises  particular, 
ly  described^  was  not  intended  to  be  demised;    1  T.  R^  701.]    So* 
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^a  deed-poll  does  not  estop  a  lessee,  grantee,  &c. ;  for  it  is  the  deed  of 
the  lessor,  grantor,&'c.  only.    Co.  Lit.  363  b.  Com.  Dig.  Estoppel,  A.  2. 
Thirdly^  A  man  may  be  estopped  by  matter  in  pais^  which  is  not  in 
writing:  as  if  a  husband,  seised  in  right  of  his  wife,  enfeofled  A.,  who 
afterwards  demises  to  husband  and  wife  for  life  though  the  wife  be  in 
her  reniitter,  and  A.   have  not  any  reversion,  yet  in  waste  against  the 
husband  aud  wife,  the  husband  is  estopped  to  shew  such  remitter,  against 
bis  feoflnnent  and  acceptance  of  estate  from  A.,  though  it  was  not  in  wri- 
ting.    Lit.  s.  666,  667.     So  if  a  wife  bring  dower,  and  recover,  she 
shall  be  estopped  afterwards  to  claim  land  settled  upon  her  for  jointure ; 
though  she  had  entered  clandestinely  into  the  land  settled  for  her  joint- 
ure, before  the  writ  of  dower  brought.     1  Rol.  862. 1.  1^0,  25.     4  Co.  5. 
So  a  man  may  be  estopped  by  acceptance  of  rent ;  or  by  entry,  livery, 
[partition]  or  the  like.    Co.  Lit.  352  a.    Com.  Dig.  Estoppel,  A.  3. 
A«  to  the  acceptance  of  rent,  it  may  be  necessary  here  to  make  a  few 
observations.     Where  the  non  payment  of  rent  gives  a  power  of  entry 
to  the  lessor,  and  the  lease  becomes  thereby  voidable,  the  acceotance  of 
rent  afterwards  is  a  waiver  of  the  forfeiture,  and  the  lessor  thereby  cs. 
tops   himself  to  enter  or  bring  an  ejectment ;  but  when  the  lease  be- 
comes void  by  the  non- payment  of  rent,  no  subsequent  acceptance  of 
rent  wiU  have  the  effect  of  a  waiver  or  estoppel.     Thus  where  a  lease 
gives  merely  a  power  of  entry  upon  non-payment  of  rent,  here  the  non- 
payment of  rent  makes  the  lease  voidable  only.     So  in  a  lease  for  life, 
if  even  the  words  be  that  it  shall  be  void  upon  the  non  payment  of  the 
rent,  yet  in  such  a  case  it  is  avoidable  only  by  entry,  and  not  void ;  and 
for  this  reason,  because  an  estate  which  commences  by  livery,  cannot  be 
determined  before  entry.     But  in  a  lease  for  years,  if  the  words  be  that 
upon  non-payment  of  rent  it  shall  be  void,  it  is  void  in  such  a  case,  and  not 
merely  voidable ;  and  an  acceptance  of  rent  afterwards  is  no  waiver 
of  the  forfeiture,  nor  does  it  estop  the  lessor  to  enter.     1  Saund.  287* 
(n.  16.)  and  the  authorities  there  cited. 

Where  a  copyholder  has  been  admitted  to  a  tenement,  and  done  fealty 
to  the  the  lord  of  a  manor,  he  is  estopped,  in  an  action  by  the  lord  for  a 
forfeiture,  from  shewing  that  the  legal  estate  was  not  in  the  lord  at  the 
time  of  admittance.    Doe  v.  Budden^  5  B.  &  Aid.  626. 

In.  what  Cases  not,]  But  a  man  shall  not  be  estopped  by  a  record 
which  was  coram  nonjudice:  as  by  the  record  of  a  foremedon  sued  in 
the  court  of  King's  Bench.  1  Kol.  863. 1.  ult.  Com.  Dig.  Estoppel,  E.  I. 
So,  a  man  shall  not  be  estopped,  where  the  truth  appears  by  the  same 
record  &c.  Co.  Lit.  352  b.  As  if  a  fine  be  levied  or  concord  made 
Jipon  an  original,  on  which  a  retraxit  is  entered,  the  parties  are  not  es- 
topped by  iu    Id.    So,  if  an  impropiation  bo  to  a  bishop  of  a  rectory, 
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after  the  death  of  the  incumbent ;  and  by  indenture,  shewing  that  mat- 
ter, the  bishop  demise  the  rectory  for  years  during  the  life  of  the  in- 
cum*bent,  and  the  lease  is  confirnned  by  the  dean  and  chapter;  the  bish^ 
op  is  not  estopped  by  the  indenture  of  demise ;  for  it  appears  by  the 
same  deed  that  he  had  nothing  in  the  rectory.  Id.  Com.  Dig.  Estop- 
pel, £.  2. 

So,  a  man  shall  not  l^e  estopped  to  aver  a  thing  which  is  consistent 
with  the  record,  writing  &c. :  as,  if  A.  B.  senior,  and  A.  B.  junior,  be 
bound  in  an  obligation  conditioned  that  the  said  A.  B.  shall  not  resort 
to  such  a  woman  &c.,  it  may  be  avered  that  A.  B.  *junior  was  intended. 
Semb.  3  Mod.  216«  If  a  deed,  release  &lc.  be  inrolled  upon  record,  the 
defendant  may  plead  that  '*  nothing  passed  by  the  deed,"  or  **  not  seised 
at  the  time,''  &c. ;  for  these  pleas  are  consistent  with  the  record.  1 
Rol.  862.  pi.  35.  So,  if  an  obligor,  being  warned  in  detinue  brought  for 
the  obligation  itself,  plead  *'  conditions  not  performed  ;''  he  may  after, 
wards,  in  debt  against  him  upon  the  obligation,  plead  a  special  non  ext  fac- 
tum. Semb.  1  Rol.  862.  I.  45,  50.  [So  in  detinue  for  a  bond  of  the  plain- 
tiff, it  is  no  plea  to  say  that  the  bond  was  made  to  such  a  person,  who 
brought  an  action  upon  it  against  the  plaintiffand  that  theplaintiff  pleaded 
non  est  factum.  29  H.  0,  45.  In  debt  against  two  as  administrators  of  A«r 
it  is  no  plea  to  say  that  the  plaintiff  has  another  action  pending  against 
other  persons  as  the  executors  of  A.  3  H.  6,  14.  So,  in  a  writ  of  es. 
cheat,  it  is  no  plea  to  say  that  the  demandant,  in  another  suit,  vouched 
a  person  as  heir  of  him  whom  he  now  supposes  to  have  died  without 
heir.  Id.  Doct.  PI.  158.]  So  if  a  man  purchase  a  charter  for  licence 
to  alien  his  land,  he  is  not  thereby  estopped  from  afterwards  traversing 
the  tenure  of  the  king.  1  RoL  864. 1.  3.  So  if  A.  demise  two  closes 
called  Lane's  Meadows,  the  lessee  is  not  estopped  to  say  they  are  ara- 
ble and  not  meadow.  R.  2  Mod.  312.  [See  ante,  p*  200.]  Com.  Dig. 
Estoppel,  E.  3.  So,  it  is  now  holden  that  a  party,  in  pleading,  is  not 
estopped  to  say  that  a  writ  was  sued  out  on  a  different  day  from  that 
which  appears  in  the  tette;  3  Bur.  1423;  although  formerly  it  was 
ruled  otherwise.    Lutw.  334.     See  I  Lev.  173.     1  Sid.  271. 

Also,  as  an  estoppel  must  be  certain  to  every  intent,  Co.  Lit.  352  b« 
303  a,  therefore  it  a  thing  be  not  directly  and  precisely  alleged,  it  shalj 
be  no  estoppel :  Co.  Lit.  352  b. :  as,  if  a  defendant  plead  '*  wiihin  age/ 
mz  (Btatis  l^etnon  amplius,  and,  after  judgment,  bring  error  within  sev« 
en  years,  and  assign  errors  by  attorney ;  he  shall  not  be  estopped  to  say 
that  he  was  of  full  age  at  the  time  errors  were  assigned  ;  for  the  alle- 
gation after  the  viz,  ihai  fuit  (statis  14  et  non  amplius^  is  not  positive 
R.  T.  Jon.  170.  [Skin.  10.  T.  Raym.  456,1  So  if  a  man  plead  a  licence 
or  pardon  of  alienation,  he  is  not  thereby  estopped  to  say,  upon  another 
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alienation,  that  he  does  not  hold  in  capite ;  for  the  licence  says,  qu(B  ten" 
enturde  nobis  incapile,  utdiciur^  which  is  not  positive,  and  the  pica  was 
not  more  so.  4  Inst.  111.  So  if  the  matter  be  alleged  by  way  of  argu- 
ment or  inference,  or  if  it  be  by  way  of  recital,  it  is  no  estoppel.  Co. 
Lit.  352  b.    Com.  Dig.  Estop|)el,  E.  4. 

So  if  a  thing  be  alleged  only  as  a  sapposal  in  a  count,  it  shall  not  be 

an  estoppel.     Co.   Lit.  352  b.  [but  see  ante,  p.  205.]     As,  if  in  a  scire 

facias  on  a  fine,  the  plaintiff  make  himself  heir  by  lineal  descent,  he  may 

vary  in  his  decent  in  a  second  scire  facias^  if  it  were  a  mistake  in  the 

first.     1  RoL  864. 1.  27.    Com.  Dig.  Estoppel,  E,  5. 

So  if  the  thing  alleged  be  not  traversable  or  material,  it  shall  not  be 
an  estoppel :   Co.  Lit.  352  b. :  as  in  debt  on  an  obligation  alleged  to  be 
made  at  A. ;  the  plaintiff,  in  another  action  on  the  same  bond,  may  say 
that  it  was  made  at  B.     1  Rol.  864.  I.  25.     [3  H.  6,  14.]     So,  if  in  er. 
ror  on  a  judgment  20  Car.  2,  it  be  assigned  for  error  that  the  defendant 
was  within  age,  viz.  cdatis  14  annorum;  though  the  error  were  assigned 
26  Car.  2,  and  in  both  cases  the  party  appeared  *by  attorney,  yet  the 
judgment  was   reversed ;  for  the   words  after  the  viz.  were  not  ma- 
terial or  traversable,  and  he  was  not  concluded  by  them.    R.  T.  Raym. 
456.     [Vide  supra.]    So,  if  upon  a  distress  for  rent,  the  tenant  prays 
in  aid,  alleging  that  he  has  a  lease  for  10  years«  he  is  not  estopped  af- 
tcrwajds  lo  say  that  he  has  a  lease  for  60  years ;  for  in  aideprier^  if  he 
be  lessee,  it  is  not  material  for  what  term.     T.  Uaym.  457.     So,  in  res- 
eons  of  a  distress  for  rent  of  a  house  and  one  acre,  the  plaintiff  shall  not 
be  estopped  because  he  on  a  former  occasion  avowed  for  the  same  rent 
as  issuing  out  of  a  house  and  five  acres.     Id.     fAnd  see  1  Lev.  43 
Comb.  59, 60.]     So,  if  A.  claim  under  a  deed  to  B.  and  C.  and  the  heirs 
of  their  bodies,  remainder  to  D. ;  and  that  upon  the  death  of  C.  without 
issue,  B.  aliened  to  A.,  and  D.  entered;  and  jssue  is  joined  that  at  the 
time  of  D.'s  entry,  C.  was  alive,  and  this  is  found  by  verdict :  after  C.'s 
death,  D.  shall  not  be  estopped  to  plead  that  nothing  passed  by  the 
deed.     T.  Kaym.  457.     Com.  Dig.  Estoppel,  E.  6. 

So,  acceptance  of  rent  &c.  by  one,  who  at  the  time  had  ho  title,  shall 
be  no  estoppel.    Co.  Lit.  352  b.  Com.  Dig.  Estoppel,  E.  7. 

So  if  any  interest  pass  from  the  party,  there  shall  be  no  estoppel; 
as  if  lessee  for  the  life  of  B.,  lease  for  21  years,  and  afterwards  pur- 
chase the  fee,  and  B.  dies ;  he  shall  avoid  his  lease  for  years,  though  it 
were  by  indenture  ;  because  an  interest  for  the  life  of  U.  passed  by  his 
lease.  Co.  Lit.  47  b.  Moor,  20.  [So  if  tenant  for  life  make  a  lease 
for  years  and  die  ;  in  an  action  of  covenant  by  his  heir,  the  lessee  is 
not  estopped  to  say  that  the  lessor  was  tenant  for  life  only,  and  that  the 
lea^e  determined  by  bis  death ;  2  Wils.  143 ;  and  upon  the  same  prin- 
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ciple  it  seems  that  the  lessee  is  not  estopped  from  shewing  that  his  les- 
sor was  ony  seised  in  right  of  his  wife  fur  her  life,  and  that  she  died 
before  the  covenant  was  broken:  8  T.  R.  487:  for  in  both  these  cases 
an  interest  passed  to  the  lessee  at  first  by  the  lease,  and  therefore  he  is 
not  estopped  from  shewing  the  facts  which  afterwards  determined  it. 
6  Co.  15  a.  2  Saund.  418.  (1).]  If  A.  be  tenant  for  life,  remainder  to 
B.  in  fee,  and  A.  and  B.  join  in  a  lease ;  if  the  lessee  bring  an  eject- 
ment on  the  joint  demise  of  both,  in  the  life-time  of  A,,  he  shall  not 
recover;  for  it  was  the  demise  of  A.  only;  and  they  shall  not  be  es- 
topped by  the  indenture  from  saying  so,  because  an  interest  passed 
from  both.  Co.  Lit.  45  a.  If  A.  by  indenture  demise  to  B,  the  herb- 
age of  his  land,  B.  is  not  thereby  estopped  to  say  that  A*  had  nothing 
in  the  land :  for  the  lease  was  not  of  the  land.  Co.  Lit.  47  b.  Com. 
Dig.  Estoppel,  E.  8. 

So,  an  estoppel  against.an  estoppel  sets  the  matter  at  large ;  as,  if 
A.  claim  common  by  grant,  and  in  another  action  against  the  same  de- 
fendant, claim  it  by  prescription,  and  the  defendant  admit  it ;  A.,  who 
was  estopped  hy  his  former  claim  to  allege  prescription,  is  let  in  to  do 
so  by  the  admission  of  the  defendant.  1  Rol.  874. 1.  5.0.  [See  also 
Comb.  446.]  So  if  a  defendant  plead  jointaenaLcy  with  B.,  and  the 
plainiifT  say  that  he  is  sole  tenant ;  the  defendant  may  vouch  as  sole 
tenant,  for  the  plaintiff  is  estopped  to  gainsay  it.  1  Rol.  875. 1.  5* 
Com.  Dig.  Estoppel,  E.  0. 

When  il  determines.j  An  estoppel  determines  by  cesser  of  the  act, 
deed  &C.9  from  which  it  arose :  as,  if  a  man  make  a  lease  of  his  *owq 
land  for  years  by  indenture ;  when  the  lease  determines,  it  shall  be  a 
determination  of  the  estoppel.  Co.  Lit.  47  b.  If  A.  accept  a  lease 
from  B.  and  his  wife,  where  the  wife  has  nothing ;  after  the  death  of 
the  husband  the  estoppel  ceases,  and  nil  habuit  may  be  pleaded  in  bar 
to  an  action  by  the  wife.  U.  Cro.  El.  700.  [but  see  1  Ro.  Abr.  872. 1. 
45.  scmb.  cont.]  Com.  Dig.  Estoppel,  F.  So  if  tenant  for  life  make  a 
lease  for  years,  after  the  lessor's  death  the  lessee  is  no  longer  estopped 
by  the  lease,  but  to  an  action  of  covenant  by  the  heir  he  may  plead  that 
the  lessor  had  but  a  life  estate.     2  Wils.  143,  and  see  8.  T.  R.  487. 

Who  bound  by  it.]  All  parlies  and  privies  are  bound  by  an  estoppel. 
Pollexf.  61.  W.  Jon.  460.  Thus,  a  privy  in  blood,  as  the  heir,  shall  be 
bound  by  an  estoppel :  Co.  Lit.  352  a. :  as,  if  a  contingent  remainder 
be  to  A.  in  fee,  who  makes  a  lease  by  fine  or  indenture,  and  dies  before 
the  contingency  happens  ;  his  heir  shall  be  estopped  by  the  lease.  R. 
Pollexf.  61,  66.  If  the  eldest  son  of  tenant  in  tail  levy  a  fine,  and  then 
his  father  dies,  an.l  he  himself  afterwards  dies  without  issue  ;  his  youn- 
ger brother  shall  be  estopped  by  the  fine^  for  be  must  derive  his  title  as 
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keff  tb  fiim ;  PoIIexf.  01 ;  and  this,  although  there  was  no  mterest  fft 
the  time  the  estoppel  was  created,  but  the  interest  accrued  afterwards 
to  the  ancestor.  R,  PoIIexf.  66.  [But  if  the  heir  apparent  of  a  copy- 
holder  in  fee,  surrender  in  the  life-time  of  his  ancestor,  and  survive  him, 
his  heir  is  not  estopped  by  such  surrender  to  claim  against  the  surren- 
deree. 3  T.  R.  365.  So,  devisees  of  contingent  remainders  in  a  copy- 
hold, not  being  in  the  seisin,  cannot  make  a  surrender  of  their  interest  : 
or  if  they  do,  such  surrender  wil[  not  operate  by  way  of  estoppel 
against  them  or  their  heirs.  11  Bast,  185,  and  see  2  New.  Rep.  491.] 
So,  a  privy  in  estate  shaH  be  bound  by  an  estoppel :  [see  0  H.  6,  6^ :] 
as,  if  A.  demise  the  manor  of  D.  by  indenture  for  years,  and  afterwards 
purchase  the  manor  and  sell  it  to  B. ;  B«  shall  be  estopped  to  say  that 
A.  bad  nothing  iir  the  manor  at  the  time  of  the  lease.  1  Salk.  276. 
[So  the  assignee  of  a  lease  by  indenture,  is  estopped  by  the  deed  which 
estops  his  assignor.  2  Taunt  278.]  Sa,  if  there  be  judgment  in  a 
aetre  facias  upon  a  judgment  of  Trinity  term,  after  nul  iiel  record  plead- 
ed ;  whereas  in  truth  the  judgment  was  of  Michaelmas  term  :  the  party 
to  the  judgment,  and  all  who  claim  under  him,  shall  be  bound  by  this 
estoppel.  R.  1  Salk.  276.  [See  9  H.  6,  67.  3  East,  346.]  So,  a  privy 
io  law  shall  be  bound  by  an  estoppel :  as,  the  lord  by  escheat,  Co.  Lit. 
852  a.,  tenant  in  dower  or  by  the  courtesy,  Pollcxf.  61.  Co.  Lit.  352  a. 
and  every  one  who  claims  under  another  by  act  of  law  or  in  the  post, 
Co.  Lit.  852  b.  Com*  Dig.  Estoppel,  B. 

But  in  general  a  stranger  shall  not  be  bound  by  art  estoppel.    Cor 
Lit.  352  a.  [see  2  Str.  960.]    So  a  woman  shall  not  be  estopped,  after 
coverture,  by  an  admission  on  record  by  her  and  her  husband  during- 
coverture ;  asL  if  husband  and  wife  admit  Br  to  be  a  nrnlier  ;  m  another 
action  by  B.,  after  the  death  of  the  husband,  the  wife  may  plead  that  he 
is  a  bastard.     1  Rd.  865.  K  10.    If  husband  and  wife  plead  a  feoffment  f 
the  wife  after  the  death  of  the  husband  may  say  that  nothing  passed  by 
the  feofiinent.     1  Rol.  865i  1. 5b    So  if  *husband  and  wife  make  a  lease, 
where  the  wife  has  nothing ;  after  coverture,  she  shall  not  claim  by 
estoppel.    Cro^  El.  700.    [See  1  Ro,  Abr;  972.  I.  45.]    So,  an  heir, 
who  claims  as  heir  of  his  father,  shall  not  be  estopped  by  an  estoppel 
upon  him  as  heir  to  his  mother :  as  if  a  woman,  who  had  an  estate  for 
life,  recover  in  a  cuiin  vita  against  the  donee  of  her  husband,  supposing 
that  she  had  the  fee,  and  afterwards  make  a  feoffment  and  die,  and  the 
donee  die  without  issue  ;  the  heir  t>f  the  father  shall  recover  against 
the  feoffee  of  the  mother,  though  heir  also  to  her,  and  shall  not  be  es- 
topped by  the  record  of  the  judgment  in  the  cui  in  vita,  which  affirmed 
the  mother  to  have  a  fee.    Co.  Lit.  365  b.    So,  if  a  son  be  estopped  by 
his  pleading  upon  record,  and  die,  his  uncle  and  heir  shall  be  bound  f 
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but  ir  the  uncle  die,  and  the  >and  descend  to  the  fathisr,  the  father  sfiaff 
not  bfc  bound  by  the  estoppel  of  bis  son,  for  he  cannot  be  heir  to  him. 
Co.  Lit.  12  a.  So,  if  the  heir  da  not  claim  the  land  from  him  iwbo 
made  the  estoppel,  but  by  his  own  purchase,  or  from  another  ances- 
tor, he  shall  not  be  boun.d  by  the  estoppel,  even  although  he  derive  his 
blood  from  tbe  party  to  the  estoppel.  W.  Jon.  460,  461.  Com.  Dig* 
Estoppel,  C. 

Who  may  take  adt)antage  of  it,"]  An  cstappel  is  reciprocal,  and 
binds  both  parties ;  Co.  Lit^  352  a«  and  see  Cro.  El.  700 ;  and  therefore 
either  may  take  advantage  of  it.  And  not  only  the  parties,  but  their 
privies  in  blot^d,  as  beirs,-^rivics  in  estatOi  as  feoffee,  kssee,  assignee 
&c. — ^privies  in  law,  as  lords  by  escheat,  tenant  by  the  cartesy,  tenant 
in  dower,  the  incumbent  of  a  benefice,  and  others  that  claim  under  the 
parties  by  act  of  law  or  in  the  post,  may  take  advantage  of  an  estop- 
pel. Co.  Lit.  352  a^  Thus,  a  woman  who  claims  dower,  may  take 
advantage  of  an  estoppel  by  deed  between  her  husband  and  his  tenant. 
1  Uol.  868.  1.  47.  So,  if  A  demise  by  indenture  to  B.  for  life,  and  af- 
terwards by  fine  grant  the  reversion  ;  the  conusee  shall  estop  B.,  in  a 
quid  juris  clamat,  to  say  that  A.  had  nothing  in  the  premises.  I  RoL 
868.  I.  50.  So,  if  a  man  recover  a  rent  charge  against  B.  out  of  bi^ 
land,  and  B.  afterwards  sell  tbe  land  to  another ;  the  vendee  shall  be 
estopped  by  the  recovery,  and  the  recoveror  shall  have  advantage  of 
the  estoppek  1  Rol.  868.  L  ult.  [So  where  lands  are  leased  by  inden- 
ture^  and  the  reversion  afterwards  sold,  the  vendee  shall  have  advan^ 
tage  of  any  estoppel  arising  from  the  deed,  as  the  estoppel  runs  with 
the  land.  2  9tr«  817.  2  L.  Kaym.  1550.]  So,  an  oflicer  in  the  exe- 
cution of  process,  shall  take  advantage  of  an  estoppel  upon  record  id 
the  same  action :  as  if  a  feme  cavert  be  sued  as  a  feme  sole,  and 
judgment  be  against  her  as  such,  the  sheriff  shall  take  her  in  execution 
though  she  be  the  wife  of  another  and  have  another  name.  1  Salk. 
810.  R.  1  Rol.  869. 1.  50.  So  if  a  man  be  sued  as  a  knight  and  baro- 
net, though  he  be  not  a  baronet,  and  the  sheriff  take  bim  in  execution  f 
be  shall  not  have  an  action  against  the  sheriff,  R^  1  Rok  860.  I.  45, 
[So,  if  an  executor  or  administrator  admit  assets,  though  be  have  them 
not,  the  sheriff  may  return  a  devastavit.  R.  1  Salk.  310.]  So  tbe 
king  shaU  have  advantage  of  an  estoppel,  though  he  be  not  a  party  to 
the  record  j  for  he  is  always  present  in  court.  2  Inst.  30.  So  any 
person  may  take  ^advantage  of  a  disability  which  appears  by  record  f 
as  outlawry,  ex-comtnunication,  attainder,  alienee  &c.,  though  he  be  » 
stranger  to  the  record  ;  Co.  Lit.  352  b.  128  b. ;  and  the  same  of  bastar*- 
dy,  mulierty  &c.|  certified.  Co.  Lit.  352  b.  But  of  a  record  concern- 
ing  tbe  name,  equality  or  condition  of  a  man,  no  stranger  shall  have  ad- 
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Vantage,  for  he  is  not  bound  by  it.  Co.  Lit.  352  b.  [Keilw.  06. 180.] 
So»  a  stranger  shall  not  have  advantage  of  viilenage  confessed  or  foundi 
bot  the  lord  only.  Co.  Lit.  128  b.  Com.  Dig.  Estoppel,  D.  and  see  8 
H.  6,  26.     36  H.  6,  32,  33.     37  H.  6,  32.     Doct.  PI.  164,  165. 

How.']  If  the  matter  of  estoppel  appear  upon  the  record,  it  need 
not  of  course  be  pleaded,  but  the  adversary  may  take  advantage  of  it 
by  a  general  demurrer.  2  Str.  817,  8  L.  Raynu  1550.  But  if  it  do 
not  appear  upon  the  record,  it  must  be  pleaded.  2  Barn,  dc  Aid.  662, 
and  see  3  East,  146.     The  form  of  the  plea  is  thus  :--* 

In  the  [" King^9  Bench"  "  Common  Pleas,''  Exchequer 

of  Plea:'}  Trinity  Term,  5  Will.  4. 

J.  &    \     "  And  the  said  J.  &  saith  that  he  the  said  /.  N.  ought  not 

ats.     >tobe  admitted  to  say  or  allege  that''  [stating  the  matter  you 

«7.  N.    1  conceive   the  plaintiff  was  estopped  from  alleging  in  his 

declaration]  ;  <*  because  he  saith  that "  [here  state  the  matter  of  record, 

deed  or  matter  in  pais,  by  which  the  plaintiff  is  estopped]  :  '*  And  this 

he  is  ready  to  verify.     Wherefore  he  prays  judgment  if  the  said  J.  N. 

ought  to  be  admitted,  against  the  said  fine  with  the  said  ptoclamations 

levied  in  the  manner  aforesaid^'  or  [against  his  own  acknowledgment  by 

his  deed  aforesaid"  [or  as  the  matter  of  estoppel  may  be]  **  to  say  or 

allege  that'*  [stating  the  matter  the  plaintiff  was  estopped  from  alleging, 

as  in  the  beginning  of  the  plea,  and  then  adding  an,  &c.] 

It  is  not  merely  matter  of  form  to  conclude  the  plea  thus  with  relying 
upon  the  estoppel ;  for  by  not  doing  so,  the  party  may  often  lose  that 
advantage  of  the  estoppel  which  the  law  gives  him.  See  Hob.  206, 
207.  22  H.  6,  53.  38  H.  6,  29.  1 1  Co.  52  a.  As,  where  in  debt  for 
rent  on  a  demise,  by  one  who  had  nothing  in  the  land,  the  defendant 
pleads  nUhabuit  in  tenementis;  if  the  plaintiff  reply  that  he  had  a  suf. 
ficient  estate  to  make  the  demise,  he  loses  the  benefit  of  the  estoppel ; 
but  if  be  reply  that  the  lease  was  made  by  indenture,  and  conclude^ 
unde  petit  judirium,  if  the  defendant  shall  be  admitted  to  plead  the  plea 
against  his  own  acceptance  of  the  lease  by  indenture.  2  L.  Raym^ 
1051.  1  Salk.  257.  6  Mod.  258.  2  L.  Raym.  1054.  6  T.  K.  62,  or 
if  the  declaration  stated  that  the  lease  was  made  by  indenture,  and  the 
plaintiff  demur,  2  Str.  817.  2  L.  Raym.  1550.  1  Saund.  325.  (n.  4,) 
the  defendant  shall  be  estopped. 

However,  although  the  estoppel  be  not  pleaded,  the  jury  may  find 
it  specially,  and  the  court  will  thereupon  give  judgment  accordingly* 
See  Com.  Dig.  Pleader,  S.  5,  Estoppel,  E.  10.  Doct.  PI.  164.  2 
Barn*  &  Aid.  662. 

But  where  at  the  trial  of  a  cause,  the  plaintiff  gave  In  evidence  a 
deed  between  him  and  the  defendant,  a  recital  in  which  directly  contra* 
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dieted  the  ^  defendant's  plea :  it  was  holden,  that  as  the  estoppel  wa^ 
not  pleaded,  the  defendant  was  not  precluded  by  the  deed  irom  submit^ 
ting  his  defence  to  the  jurj.  Bowman  v,  Rostron^  2  Ad.  &  E« 
295i  n. 

*11.  J%e  Manner  of  Stating  the  Matter  of  the  Plea. 

It  must  agree  mth  the  Declaration  in  Time."]  We  have  seen  (ante, 
p.  113.  102.)  that  in  a  declaration  the  day  and  year  laid  are  not  material; 
excepting  dates  of  bills  of  exchange,  deeds  and  other  written  instru- 
ments, and  the  dates  of  records  or  other  time  to  which  they  relate ;  and 
except  where  the  time  forms  an  essential  part  of  the  cause  of  action. 
In  all  other  cases  the  plaintiff  is  not  tied  down  in  his  evidence  to  the 
time  stated  in  his  declaration,  but  may  prove  the  fact  to  have  happened 
at  any  other  time,  without  being  subject  to  objection  on  account  of  the 
variance.  The  same  rule  prevails  in  pleas.  And  •  it  is  a  general  rule, 
that  where  the  time  is  not  Ifnaterial  to  the  defence,  the  plea  must  follow 
the  day  laid  in  the  declaration,  otherwise  it  will  be  bad  upon  special 
demurrer.  1  Saund.  14.  2  Saund.  5.  (n.  3.)  Lutw.  14.  And  see  2 
Str.  954.  Hardr.  40.  So,  where  the  time  laid  in  the  declaration  is  im- 
material,  it  cannot  be  traversed  by  the  plea,  unless  it  be  essential  to  the 
defence  that  the  time  should  be  stated  truly:  and  therefore  a  traverse 
of  a  surrender  of  a  copyhold  to  such  a  steward  on  such  a  day,  is  bad, 
for  the  day  is  unnecessarily  made  a  part  of  th.e  issue ;  the  traverse 
should  have  been  of  the  surrender  modo  et  forma.  R.  Yelv.  122.  2  Cro. 
202.  So  in  debt  on  a  recovery  in  an  inferior  court  holden  on  the  1st  of 
May,  a  traverse  of  a  recovery  in  a  court  tenf  iMay,  is  bad,  for  the  same 
reason.  R.  1  Lev.  193.  And  see  3  Lev.  41.  Latch.  92,  Cro.  Jac. 
501. 

But  when  it  is  material  to  the  defence,  that  the  day  laid  in  the  declar- 
ation should  be  stated  according  to  the  fact,  the  plea  in  that  caKe  may 
vary  from  the  declaration  in  the  day  laid,  and  no  advantage  can  be  ta- 
kenof  the  variance  ;as,  where  the  defendant  justifies  a  trespass  by  reason 
of  a  warrantor  process,  and  the  day  is  not  laid  in  the  declaration  ac- 
cording to  the  fact,  it  is  material  to  the  defence  that  the  real  time  when 
the  act  complained  of  was  committed  should  be  shewn,  in  order  that  it 
may  appear  to  have  been  done  at  a  time  when  it  was  authorized  by  the 
warrant  or  process.r  So,  where  the  defendant  justifies  by  reason  of 
a  temporary  office,  such  as  that  of  sheriff,  mayor,  &c.  it  may  be  mate* 
rial  for  the  defendant  to  shew  the  time  at  which  the  fact  complained  of 
actually  took  place,  in  order  that  it  may  appear  to  have  occurred  whilst 
he  was  in  office.    There  are  two  modes  of  doing  this  in  pleading. : 
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namely,  by  justifying  on  the  day  on  which  the  fact  complained  of  actu- 
aiiy  occurred,  and  concluding  with  a  special  traverse  of  the  day  laid  in 
the  declaration,  and  of  all  days  before  or  since;  see  Com.  Dig.  Pleader, 
6.  2,  16.  Bac  Abr.  Pleas,  H.  5.  and  see  1  H.  7,  9.  L.  5.  E.  4,  12. 
12  E.  4,  6.  21  H.  6,  40.  22  H.  6,  49  b.  50  a.  19  H.  6,  47.  Doct. 
PI.  357.  367,  308,  369. ;  in  which  case  the  plaintiff  has  his  option,  in 
his  replication,  either  to  join  in  the  defendant's  traverse  of  the  day,  or 
to  traverse  the  justification.  See  ante,  p.  193.  Or  instead  of  concluding 
Uius  with  a  special  traverse,  he  may  conclude  with  an  averment  that 
the  matter  of  the  justification  is  the  same  trespass  which  the  plaintiff  com. 
plains  of,  (see  ante,  p.  202,)  which  is  equivalent  to  a  traverse  that  the 
trespass  was  committed  at  any  other  *time  than  what  is  stated  in  the 
plea.  1  Saund.  298.  (n.  2.)  and  see  Com.  Dig.  Pleader,  E.  31.  2 
Saund.  5.  (n.  3.)  1  Bulst.  138.  Cro.  Car.  228.  T.  Jon.  146.  The 
former  is  according  to  the  ancient  mode  of  pleading ;  the  latter,  that 
which  is  uniformly  adopted  in  modern  practice.  But  the  defendant 
cannot  conclude  with  a  qtuB  esteadem^tkni  a  traverse  also  ;  the  addition 
of  a  traverse  in  such  a  case  will  make  the  plea  bad  on  special  demur- 
rer.  2  Saund.  5.  (n.  3.)  2  Lutw.  1457.     1  Str.  694.     Fortesc.  379. 389. 

Also,  where  the  time  is  material,  according  to  the  rule  laid  down  ante, 
p.  1 13.  102. 213,  as  wheje  the  defendant  pleads  a  deed  or  other  written 
instrument,  or  a  record :  the  dates  of  the  written  instruments,  and  the 
dates  of  the  records  or  other  time  to  which  they  relate,  must  be  correct- 
ly stated  in  the  plea,  in  the  same  manner  as  in  a  declaration.  Thus,  if 
the  defendant  plead  a  release  he  must  shew  the  day  of  the  making  of  iu 
Plowd.  31  a.  So  if  he  plead  a  lease  and  release,  he  must  shew  the  day 
of  the  making  of  the  lease.  32  H.  6,  8,  as  well  as  of  the  release.  And 
the  same  of  a  deed  of  defeasance,  Dy.  26  b.  27  a.  And  see  2  Mod.  33, 
and  the  like. 

It  mtut  agree  with  the  Declaration^  in  Place.']  Formerly  where  the 
matter  of  justification  was  not  local  but  transitory,  the  defendant  in  his 
plea  was  obliged  to  lay  it  at  the  place  mentioned  in  the  declaration ; 
but  as  by  Reg.  PI.  H.  4  W.  4, 1,  s.  8.  ^  no  venue  shall  be  stated  in  the 
body  of  the  declaration  or  in  any  subsequent  pleading,**  no  place  is  in 
snch  cases  laid  in  the  plea. 

Where  in  trespass  for  an  assault  in  the  county  of  A.,  the  defendant 
JQstified  in  defence  of  his  dwelling-house  in  the  county  of  B.,  concluding 
his  plea  with  a  quce  est  eadem^  and  also  a  special  traverse  of  the  place 
laid  in  the  declaration:  the  court  held  this  bad,  on  special  demurrer. 
Hunbrow  v.  Bailey,  3  Tyr.  152. 

But  where  the  matter  of  justification  is  local,  as  if  in  an  action  for  a 
txespassy  &c.  in  Middlesex,  the  defendant  justify  as  constable  of  the  vill 
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of  B.  in  another  county,  or  in  another  place  in  the  same  county,  arreat- 
ing  the  plaintiff  for  a  breach  of  the  peace  :  or  justify  as  justice  of  the 
peace  in  another  county ;  or  justify  because  the  plaintiff  offered  to  en- 
ter  into  his  house  in  another  county,  or  in  another  place  in  the  same 
county ;  the  defendant  must  traverse  not  only  the  county  of  Middlesex, 
but  also  every  other  county  or  place  except  that  to  which  his  justifica- 
tion is  confined.  2  Saund  5.  (n.  3.)  and  see  1  Wiis.  61.  219.  14  EL 
6,  21.  27  H.  6,  1  a.  Co.  Lit.  *^62  b.  Lutw.  1437.  Cro.  El.  667. 
So,  iti  trespass  for  taking  goods,  if  the  defendant  justify  damage  feasant 
in  such  a  close  or  house,  he  must  traverse  all  other  places.  Co.  Lit. 
282  b.  Lutw.  1437.  R.  Cro.  El.  705.  So,  if  a  man  justify  at  anoth- 
er place  as  sheriff,  he  must  traverse  all  places  except  his  ovrn  county. 
Cro.  Jac.  372.  R.  Cro.  El.  604.  860.  868.  So  if  he  justify  as  other 
officer,  he  must  traverse  all  places  but  those  within  his  authority. 
Sav.  25.  27.  Or  if  he  justify  by  process  out  of  an  inferior  courtt  he 
must  traverse  all  places  out  of  its  jurisdiction.  Semb.  1  Rol.  Rep.  264» 
265.  Lutw.  1563.  Or  if  he  justify  by  moliUr  manus  imposuit  for  en- 
tering his  house  at  A.,  he  must  traverse  all  other  places.  R.  Cro.  EL 
705.  1  Rol.  Rep.  19.  R.  Lutw.  1437.  So,  if  he  justify  as  for  a  dis- 
tress for  rent,  he  must  traverse  all  places  not  demised ;  R.  1  Sid.  203» 
294 ;  as,  where  in  trespass  for  taking  goods,  the  defendant  pleaded  that 
he  let  a  house  in  St,  Paul,  Covent  Garden,  to  the  plaintiff,  and  distrained 
the  goods  for  rent,  and  traversed  that  he  was  guilty  in  London  or  out  of 
St.  Paul,  Covent  ^Garden ;  upon  demurrer  the  traverse  was  holden  ill, 
because  the  defendant  might  be  guilty  in  another  house  within  Covent 
Garden.  Id.  The  traverse  in  the  latter  case  should  have  been  thus  : 
'*  Without  this  that  he  the  said  J.  S.  is  guilty  of  the  said  trespass  in 
London  aforesaid,  or  elsehere,  except  in  the  said  dwelling^iouse  in  St. 
Paul,  Covent  Garden,  aforesaid.''  When  a  plea  is  thus  pleaded  with  a 
special  traverse  of  the  place,  the  plaintiff  in  his  replication  may  either 
join  in  the  defendant's  traverse,  or  traverse  his  justification,  at  his  op- 
tion.   Ante,  P.  193. 

It  is  perhaps  doubtful  if  a  conclusion  of  qua  est  eadem  would  not  be 
deemed  equivalent  to  a  traverse  in  these  cases,  in  the  same  manner  as 
where  the  plea  varies  from  the  declaration  in  time,  as  before  mentioned. 
See  Latch.  201.  1  Bulst.  138.  9  H.  6,  30  a.  Cro.  El.  667.  and  Com. 
Dig.  Pleader,  E.  31.  But  until  some  modern  decision  occur  upon  the 
subjecti  it  is  safer  to  adhere  to  the  ancient  precedents,  and  add  a  tra« 
verse.    See  2  Saund.  5.  (n.  3.) 

At  common  law,  when  issue  was  joined  upon  a  local  justification,  the 
jury  must  have  come  from  the  place  mentioned  in  the  plea,  and  not 
from  thai  mentioned  in  the  declaration :  otherwise  it  waa  error.    8  £• 

[•215] 


MUST  AGREE  WITH  THE  DECLARATION.      2U 

3.S.  20.  22  E.  3»  16.  58.  Cro.  £1.  870.  2  Ko.  Abr.  59&  pi.  8,  4. 
Hob.  5.  76.  YelT.  49.  Cowp.  165.  1  Saund.  247.  (d.  1.)  and  see 
Com.  Dig.  Action,  N.  12.  But  the  law  has  been  altered  in  this  respect 
by  the  stat.  16  &  17  Car.  2.  c.  8,  and  4  Ann.  c.  16.  s.  6 ;  and  it  is  now 
the  practice  to  try  the  caose  in  the  county  laid  as  venue  in  the  declara* 
tion.     2  Saund.  5.  (n.  8.)     1  Saund.  247.  (n.  1, 2,  8.) 

It  must  agree  with  the  Declartxtion  in  other  respects."]    The  plea  must 
also  correspond  with  the  declaration  in  other  respects.     Thus,  nil  debet 
is  no  answer  to  an  action  of  assumpsit ;  4  Taunt.  164.  Barnes,  257  ; 
nor  non  assumpsit^  to  an  action  of  debt ;  6  East,  549 ;  and  in*  these 
cases  the  plaintiff  may  either  demur,  or  he  may  treat  the  plea  as  a  nul- 
lity,  and  sign  judgment  as  for  want  of  a  plea.    See  1  Arch.  Pr.  C.  P. 
{80.]  111.     It  is  aided  however  after  verdict.    Cro.  El.  470.    Alieyn, 
76,  77.    2  Salk.  784,  785.    2  Str.  1022.    So,  where  the  plaintiff  de- 
clared against  an  abbot  on  his  own* deed,  and  the  defendant  pleaded  as 
to  a  deed  by  him  and  his  convent:  the  court  held  it  to  be  no  answer  to 
the  declaration.    21  H.  6.  9.    21  H.  6.  8  b.    So,  in  an  action  bv  the 
assignee  of  a  bankrupt  or  insolvent  debtor,  upon  i^romises  to  himself  as 
assignee,  it  is  no  answer  to  say  that  six  years  had  elapsed  since  the 
cause  of  action  accrued  to  the  insolvent  or  bankrupt ;  for  the  declara- 
tion is  not  on  a  promise  to  the  bankrupt,  d&e.,  hot  on  a  promise  to  the 
assignee.    2  H.  Bl.  561.    2  Str.  919.    So,  to  an  action  for  waste  in 
six  acres  of  wood»  if  the  defendant  justify  in  one  acre  of  land*  the  plea 
is  bad,  for  it  is  no  answer  to  the  declaration.    Dy.  75  a.  Doct.  Pi.  56. 
See  1  Biog.  18.    Where  the  defendant  however  is  obliged  in  his  plea 
to  vary  from  the  declaration  in  the  name  or  description  of  things  or 
persons,  it  may  be  good  by  an  averment  that  they  are  the  same  persons 
or  things  mentioned  in  the  declaration :  [Dy.  857  b.]    As  in  an  infor- 
mation for  intrusion  into  lands  in  N.  Dale,  if  the  defendant  plead  a  grant 
of  lands  in  S.  Dale,  he  must  aver  that  N.  Dale  and  *S.  Dale  are  the 
same.    Sav.  48.    So,  in  process  for  a  fine  for  alienation  of  a  messuage 
and  20  acres  of  land  without  license,  where  the  defendant  pleaded  a  li- 
cence of  alienation  for  a  rectory  and  20  acres  of  land,  the  court  held 
that  he  should  have  averred  that  the  messuage  was  parcel  of  the  rec- 
tory.   Sav.  14.    So,  in  assumpsit  for  50JL  for  oaks  sold,  the  defendant 
pleaded  a  contract  ibr  oaks  by  indenture,  and  the  court  held  that  he 
should  have  averred  them  to  be  the  same  oaks.    Sav.  17.    So,  in  an 
action  against  the  executor  of  H.  de  B.,  if  he  plead  a  judgment  against 
him  as  the  executor  of  H.  de  C,  he  must  aver  that  H.  de  B.  and  H.  de 
C.  are  the  same  pervons.    R.  Sav.  92.    On  a  quo  toarranio  for  having 
a  park  within  the  metes  and  regard  of  a  forest,  if  the  defendant  pre* 
icribe  for  a  park  it^a  mOas,  this  is  not  sufficient,  without  also  averrisi^ 
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it  to  be  infra  regard  of  the  forest  also.  Bridg.  25*  And  if  the  thing 
to  be  averred,  be  repugnant  in  words,  but  not  in  truth,  it  ought  to  be 
explained  before  the  averment 48  made;  as,  if  a  grant  be  of  land  in  A«, 
to  an  information  for  land  in  B.,  it  oannot  be  averred  to  be  the  same 
land,  unless  it  be  explained  that  A.  is  a  vill  in  the  parish  of  B«  or  is 
known  by  the  name  of  B.  as  well  as  A.,  and  then  it  may  be  averred  to 
be  the  same  land.  Sav.  38.  Com.  Dig.  Pleader,  C.  76.  But  where 
the  plaintiff  declared  for  a  breaking  of  his  close  by  the  defendant,  and 
the  defendant  justified  a  breaking  by  his  cattle,  it  was  holden  sufficient 
without  such  averment ;  for  the  act  of  the  cattle  is  deemed  the  act  of 
the  master.     21  H.  6,  5. 

It  must  be  certain.'\     The  matter  of  a  plea  must  be  stated  with  cer- 
tainty.     And  therefore  if  the  defendant  plead  that  he  has  Expended 
810/.  for  repairs  et  alia  onera  necessaria,  it  is  bad  for  uncertainty ;  for 
he  should  shew  for  what  charges  he  has  expended  the  money,  in  order 
that  the  court  may  judge  whether  they  were  necessary  or  not.    R.  i 
Saund.  40.    So,  in  debt  on  bond  conditioned  to  make  assurance  of  land, 
if  the  defendant  plead  that  he  executed  a  release,  it  is  bad,  unless  be 
«hew  that  it  concerns  the  same  land.    2  Co.  4  a.     [So  if  the  condition 
of  a  bond  be  to  surrender  a  copyhold,  the  defendant  cannot  plead  gen- 
erally  that   he   surrendered  it,   but  must   shew   especially  at    what 
court,  and  when  holden,  &c.     Winch.  IL    Or  if  the  condition  were 
to  ratify  and  confirm   9uch  a  demise,  it  is  not  sufficient  to  say  that 
he  ratified  and  confirmed,  but  he  must  shew  how,  and  plead  the  con- 
firmation by  deed.     Dy.  229  b.]     If  the  defendant  plead  that  he  paid 
so  much  money  as  the  plaintiff  merited,  without  saying  what  sum  he 
paid,  it  is  bad.    R.  March,  pi.  120.     So,  if  a  roan  be  bound  to  give  all 
the  money  in  his   pocket,  if  he  say    that  he  gave  all,  it  is  bad ;  for 
he  should  shew  what  sum  he  gave.    Latch.  16.    So,  if  he  be  bound 
to  convey  all  his  land,  and  he  plead  that  he  has  conveyed  all,  it  is 
bad,  for  the  same  reason.    Id.  [and  see  Dy.  28.  a.    So,  in  an  action 
upon  an  agreement  to  deliver  to  the  plaintiff  all  the  deeds  and  eviden- 
ces concerning  certain  lands,  it  is  no  plea  to  say  generally  that  he  had 
delivered  all  the  deeds  and  evidences,  without  shewing  what  deeds 
&c.  in  certain.    9  E.  4. 19  a.]    So,  if  a  man  be  bound  to  pay  all  char- 
ges to  A.'s  attorney,  expended  in  such  a  suit ;  if  he  plead  that  he  paid  all 
the  charges  in  that  suit,  it  is  bad  ;  for  he  should  have  shewn  that  the 
^charges  amounted  to  so  much,  and  that  he  paid  them.    R.  Lutw.  421, 
422.    So,  if  the  defendant  plead  that  A.  has  paid  all  debts  to  the  plain- 
tiff, he  should  shew  what  debts,  &c.    R.  3  Leon.  3.    Moor.  12.     [So, 
in  debt  on  bond  conditioned  to  render  an  account  of  all  rents  of  a  manor 
received  by  him,  before  such  a  day :  if  the  defendant  plead  that  be  haa 
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aeeonnted  for  all  the  sums  bfeore  such  a  day,  it  is  bad  ;  for  he  should 
shew  the  particular  sums.    Cro.  El.  749.  cii.    So,  if  the  conditioa  be, 
that  the  defeudaut  shall  deliver  briefs*  to  all  churches  within  such  a 
time,  and  shall  collect  the  money  given  upon  them,  and  deliver  it  over 
to  the  plaintiff:  the  defendant  cannot  plead  generally  that  he  delivered 
the  briefs,  collected  the  money,  and  paid  it  to  the  plaintiff,  but  he  must 
shew  what  briefs  were  delivered,  what  sums  collected,  and  what  paid 
over  to  the  plaintiff;  because  each  of  these  facts  lies  within  his  knowL 
edge.     1  Sid.  215.  and  see  1  T.  R.  753.  per  Buller.    So,  if  a  man  be 
bound  to  discharge  another  of  a  bond  dse.  he  cannot  plead  generally 
that  he  discharged  him,  but  must  shew  how,  as  by  release  dtc.    35  H.. 
6.  10  b,  11.    22  E-  4.  40.     In/ waste,  if  the  defendant  plead  that  he  sold 
the  trees  to  him,  he  must  say  for  what  sum«    Dy.  00  b.    So,  where  in 
debt  for  rent,  the  defendant  pleaded  nil  habuit  in  tenementis  tempore  di- 
miBsionUt  and  the   plaintiff  replied  quod  kabtdt  in  tenementis^  without 
shewing  what  estate ;  this  was  holden  bad  on  demurrer;  for  he  might 
have  an  interest  in  the  tenements,  and  yet  not  such  as  he  could  dcmisov 
Cro.  Car.  312.    See  also  22  H.  6.  24.     39  H.  6,  6.]    So,  if  he  say  he 
made  an  estate  by  the  advice  of  B.,  without  saying  what  estate,  it  is 
bad.     Hob.  295.    If  he  plead  that  he  levied  part  of  the  money,  without 
saying  how  much,  it  is  bad.    R.  3  Leon.  223.    So,  if  he  justify  a  faking 
for  a  contempt  tarn  verbis  quam  factiSf  without  shewing  what  the  words 
or  facts  were,  it  is  bad.     R.  2  Leon.  34.    [So,  in  an  action  for  libel,  a 
justification  generally  in  the  words  of  the  libel  is  not  sufficient :  1  T.  R. 
748 :  as  in  an  action  for  charging  the  plaintiff  with   being    a  swind- 
ler, the  plea  must  state  the  particular  instances  of  fraud  by  which  the 
defendant  means  to  support  his  justification.  Id.     So,  in  an  action  for 
a  libel  charging  an  attorney  with  misconduct,  &c.,  the  justification  must 
set  forth  the  particular  instances  of  misconduct,  &c.     1  Taunt.  543. 
If  an  award  be  to  do  one  of  several  acts  in  the  disjunctive,  the  defend- 
ant cannot  plead  performance  generally,  but  he  must  shew  particularly 
what  part  of  the  award  he  performed.    27  H.  6.  h    So  where  a  bond 
is  conditioned  for  the  performance  of  several  particular  things,  the  de- 
fendant cannot  plead  a  general  performance,  but  must  set  forth  partic- 
ularly in  his   plea  how  he  has  performed  each  particular  thing,  and 
lay  a  time  and  place  of  performance.     1  Sid.  215.     1  Lev.  303.    Cro, 
Jac.  359.     1  BuUt.  48.     1  Show.  1.    But  where  the  condition  is  for 
the  performance  of  all  the  covenants  in  an  indenture,  the  defendant 
may  plead  performance  generally,  and  it  shall  then  be  for  the  adversary 
to  shew  the  contrary  in  some  particular ;  Co.  Lit.  303  b.    Cro.  El* 
749.     1   Lev.  303.     1   Sid.  215.    2  Saund.  411;  unless  some  of  the 
covenants  be  in  the  negati ve»  for  to  these  he  must  give  a  special  answer 
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in  the  negative  ;  Co.  Lit  B0».  Moor,  856.  Cro.  £l.  601.  Sty.  iMi 
or  in  the  disjunctive,  for  then  he  must  shew  which  of  them  he  has  per- 
formed. Co.  Lit.  808  b.  1  Lutw.581.  ♦!  Saund.  117.  (n.  1.)  Bac. 
Abr.  Pleas,  I.  3.]  If  he  plead  an  excuse  of  his  performance,  be  sboald 
shew  that  all  was  done  by  him  that  he  could  do«  R.  1  Show.  885.  if 
he  plead  the  taking  of  a  ship  as  a  prize,  he  should  shew  a  cause  of  for- 
feiture. R.  Garth.  82«  If  the  condition  of  a  bond  be  to  deliver  at  such 
a  day,  it  is  not  sufficient  to  tay  he  delivered  iecundum  formam  cendilionit 
without  shewing  what  and  at  what  time  in  certain.  Semb.  1  Lev. 
145.  .  8o,  if  it  bo  to  enjoy  an  office  according  to  letters-patent,  he 
ought  to  shew  the  effect  of  the  patent,  and  that  the  phiintiff  enjoyed 
accordingly.  Hob.  295.  If  the  defendant  plead  a  feoffment  to  a  use,  he 
must  shew  a  seisin  at  the  time  of  the  feoflment,  otherwise  the  plea  is  bad. 
Kit.  228  b.  So,  if  he  plead  a  lease  and  release,  he  must  ehew  a  posses- 
sion in  the  lessee  at  the  time  of  the  release.  7  H.  7.  8.  [So,  in  plead- 
ing  a  will  of  lands  by  tenant  in  fee,  it  nvust  be  stated  to  be  in  writing 
and  must  appear  to  have  been  executed  in  the  manner  required  by  the 
statute  of  frauds.  1  Saund.  276  a.  (2.)  So,  in  pleading  an  assignment^ 
of  a  term  for  years,  or  a  demise  for  more  than  three  years,  or  a  promise 
to  be  answerable  for  the  debt  of  another,  it  must  be  stated  to  be  in 
writing;  Id.  T.  Raym.  450;  although  we  have  seen  that  this  is  not 
requisite  in  a  declaration*  Ante.  p.  95.]  If  the  defendant  plead  an 
entry  by  the  command  of  cestui  que  iiss,  he  must  shew  that  he  was 
seised  to  the  use.  Kit.  228  b.  If  he  plead  a  re-entry  for  non-payment 
of  rent,  he  must  allege  a  certain  demand.  R.  Alley n,  19.  R.  Hob. 
S8L  [See  2  Arch.  Pr.  C  P.  50.]  If  he  plead  a  descent  to  him  as  beirr 
be  must  say  how  he  is  heir.  1  Lev.  100.  [In  trespass,  if  a  woman 
justify  as  tenant  in  dower,  it  is  not  sufficient  to  say  generally  that  she 
is  so,  but  she  must  state  it  specially,  nantely,  that  such  b  person  being 
seised  took  her  to  wife,  that  they  had  issue,  that  her  husband  died, 
and  that  the  issue  entered  and  endowed  her.  Per  Cur.  87  H,  6.  88. 
Doct.  PI.  68.]  If  the  defendant  in  trespass  quare  clauswn  fregU  plisad 
Uberum  tenementum^  he  must  say  at  the  time  of  the  trespass,  otherwise 
the  plea  is  bad.  Pdlexf.  182.  [So,  where  in  trespass  the  defendant 
pleaded  that  A.  was  seised  of  the  manor,  of  which  the  lotus  in  quo  was 
parcel  Sec. ;  the  court  held  that  he  should  have  stated  it  to  have  been 
parcel  at  the  time  of  the  trespass.  82  H.  6.  24.  So,  where  a  defend* 
ant  justifies  for  tithes  as  parson,  he  must  say  that  he  was  parson  at  the 
time  of  the  severance  of  the  tithes  from  the  nine  parts,  as  well  as  at 
the  time  of  taking  the  tithes.  85  H.  6.  48,  49.  So,  where  a  sheriff^ 
justifies  by  virtue  of  a  ecqnas  directed  to  him,  it  must  appear  that  he 
was  sheriff  at  the  time  of  the  arrest,  as  well  as  aft  the  time  of  his  receipt 
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^  the  vrit.  85  H.  0.  48,  49.  So,  if  a  roan  plead  that  he  has  another 
addition,  he  must  say  that  he  had  it  at  the  time  of  the  writ  purchased. 
11  H.  6.  11  a.  In  trespass  for  impounding  a  mare*  if  the  defendant 
justify  because  the  mare  was  mangy,  the  plea  must  state  that  she  was 
»o  when  put  upon  the  common,  or  that  the  plaintifi*  had  notice  of  it 
before  the  distress,  otherwise  it  is  bad.  Semb.  2  VlTils.  96.  In  debt 
on  bond  conditioned  to  pay  A.,  B.  and  C.  30/.  each,  tam  cilo  as  they 
should  come  of  age ;  if  the  defendant  plead  that  he  paid  those  sums  to 
A.,  B.  and  C.  tarn  cUo  as  they  came  of  age,  it  is  insufficient ;  for  he  should 
have  stated  the  time,  place,  and  manner  of  payment.  Cro.  Jac.  359,  2 
Bulst.  *267.  If  three  several  years  be  mentioned  in  the  declaration,  and 
the  defendant  in  his  plea  state  a  fact  ast  having  occurred  on  such  a  day 
of  December  ^nno  r^ni  regis  nunc  in  narratione  specificate*  not  stating 
what  year  in  certain,  it  is  bad  for  uncertainty,  Dy.  66  a.]  If  in 
trespass  the  defendant  plead  that  three  justices  did  not  &c.,  he  must 
say  nee  eomm  aliquit,  2  Mod.  284*  Com.  Dig.  Pleader,  B.  5.  So,  if 
tho  defendant  plead  to  a  general  demand  or  charge,  he  ought  to  answer 
to  every  part :  as  in  waste  for  cutting  down  twenty  oaks,  he  should  say 
that  he  did  not  out  down  the  said  twenty  oaks  or  any  of  them.  Cro« 
EL  84  f  and  see  8  Taunt  190.  So,  in  debt  for  20/.,  that  he  doth  not 
owe  the  said  20/.,  *'  or  any  part  thereof;^  or  in  case,  for  stopping  up 
three  lights,  that  he  did  not  stop  the  said  three  lights,  **  or  any  one  of 
them  f*  and  the  like.    See  atftc,  p.  192. 

But  certainty  to  a  common  intent  is  sufficient ;  Co.  Lit.  303  a.  [31 
H.  6.  9.  5  Co.  121  a.  Per  Buller,  1  Doug.  153 ;  by  which  words  (*'  com- 
mon intent'*)  is  to  be  understoodi  that  when  words  are  used  which  will 
bear  a  natural  sense,  and  also  an  artificial  one  or  one  to  be  made  out 
by  argument  or  inference,  the  natural  sense  shall  prevail.  It  is  simply 
a  rule  of  construction,  however,  and  not  of  addition ;  common  intent 
cannot  add  to  a  sentence,  words  which  are  omitted.  Per  Buller,  2  H. 
Bl.  530.]  Therefore  in  assise,  if  the  tenant  pleaded  that  his  father 
was  seised,  and  died  seised,  and  that  he  entered  as  son  and  heir,  it  was 
good  ;  though  it  might  be  that  the  father  of  the  demandant  abated  after 
the  tenant's  ancestor  died  and  before  his  entry,  but  it  should  not  he  in- 
tended  ;  for  when  he  said  that  his  father  died  seised  and  he  entered,  the 
common  intendment  was  that  he  entered  immediately.  Plowd.  26.  28. 
33.  So,  if  a  plea  be,  that  the  defendant  surrendered  and  released  a 
copyhoU  in  full  court,  and  the  plaintiff  accepted  it^it  is  sufficient,  though 
it  be  not  said  that  the  surrender  was  to  the  plaintiff's  use,  for  that  shall 
be  intended.  R.  Cro.  Car.  0.  So,  to  debt  on  bond  conditioned  for  (he 
quiet  enjoyment  of  land,  a  plea  that  post  eonfectionem  usque  addiembilks 
the  plaintiff  enjoyed,  is  good,  tboi^h  it  be  not  said  smnper  post ;  for 
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that  shall  be  intended.  R.  Cro.  Car.  195.  So  in  trespass,  if  the  de* 
fendant  justify  as  servant,  without  saying  by  command  of  his  master,  it 
is  sufficient,  for  that  shall  be  intended.  So,  if  the  defendant  say  that 
the  master  of  a  college  and  his  fellows  were  seised  in  fee,  it  shall  be 
intended  in  right  of  the  college.  Plowd.  102.  If  several  writs  be 
mentioned  as  having  issued  to  the  sheriffs  of  several  counties,  (one  of 
which  writs  was  an  extent,)  and  it  be  said  quad  prcB^ict  sheriff  returned 
&c.  the  extent,  it  shall  be  intended  the  same  sheriff  to  whom  the  extent 
was  directed.  Plowd.  65  b.  Com.  Dig.  Pleader,  E.  7.  Where  in  debt 
against  an  executor  on  the  bond  of  his  testator,  the  defendant  pleaded 
non  est  factum  suum^  it  was  holden  that  $uum  should  be  intended  of  the 
testator.    Latch.  125. 

But  where  any  thing  is  omitted,  which  is  necessary  to  give  certainty^ 
to  the  statement,  it  shall  be  taken  most  strongly  against  the  defendant*' 
Co.  Lit.  303  b.  Plowd.  29  a.  3  H.  7.  2.  Doct.  PI.  276.]  Therefore 
in  trespass,  if  the  defendant  plead  a  release,  without  saying  at  what 
time  it  was  made,  it  shall  be  intended  to  have  been  made  before  the 
trespass ;  for  this  is  most  strong  against  the  ^defendant.  Plowd.  46  a 
[and  see  Doct.  PI.  29,  and  the  authorities  there  cited.]  So  in  waste,  if 
the  lessee  plead  that  it  was  for  mines,  without  saying  when  the  mines 
were  opened,  it  shall  be  intended  that  they  were  opened  after  the  lease  *r 
for  that  is  most  strong  against  the  defendant.  Per.  Hob.  234.  If  the 
defendant  plead  that  A.  seised  of  a  manor  untfe  hcva  in  quo  &c.  was 
parcel,  demised  his  manor  except  B.  &c. ;  it  shall  be  intended  that  the 
locus  in  quo  was  parcel  of  B.,  if  the  contrary  do  not  appear.  R.  Plowd.- 
104  a.  So,  if  to  debt  on  bond  the  defendant  plead  payment,  it  shall  be 
intended  after  the  day,  if  he  do  not  say  otherwise.  Plowd.  104  a.  Iw 
dumfuit  infra  (Btatem,  if  the  defendant  pleaded  a  release  by  the  demao*> 
dant,  without  saying  when,  it  should  be  intended  within  age.  Plowdir 
104  a.  If  a  man  plead  quod  A.  arrestaf  et  capC  fuxt  in  ImwP^  without 
saying  by  what  authority,  it  shall  be  taken  to  be  an  arrest  by  wrong, 
Dy.  120  a.  [So,  in  trespass  for  taking  corn,  if  the  defendiyit  justify  for 
the  toll  of  grain  brought  to  market  to  be  sold,  and  sold,  the  place  of  salb- 
must  be  alleged ;  for  it  shall  not  be  intended  to  have  been  sold  in  the* 
market,  unless  it  be  so  stated.  R.  Lutw.  1501.  So,  where  a  plea  !& 
bar  to  a  cognizance  in  replevin  stated  that  before  the  time  the  rent  dis- 
trained for  had  become  due,  the  plaintiff  from  time  to  time  had  been' 
compelled  to  pay  divers  sums  for  land-tax,  aniounting  in  the  whole  ta 
52/.  lAs.  3J.,  which  the  defendant  as  landlord  was  liable  to  bear;  and 
as  to  the  residue  of  the  rent,  a  tender:  the  plea  was  holden  bad  on  gen- 
eral demurrer,  for  not  stating  the  specific  periods  for  which  the  several 
sums  had  been  Assessed  or  paid,  and  for  not  stating  that  the  payment 
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vras  made  after  the  rent  distrained  for  bad  accrued  or  was  accruing.  3 
Barn.  &  Aid.  516.]  But  it  shall  not  be  intended  against  the  defendant, 
where  siich  intendment  is  inconsistent  with  another  part  of  the  pica ; 
as,  a  lease  by  a  bishop  shall  not  be  intended  to  be  made  by  one  then 
alive,  if  the  plea,  afterwards  say  per  A  nuper  episcopum^  R.  10  Co.  50 
b.     Com.  Dig.  Pleader,  E.  6. 

Necessary  circumstances,  however,  shall  be  intended  ;  [that  is,  all 
circumstances  necessarily  implied  from  the  matter  stated,  and  without 
which  such  matter  could  not  be  as  it  is  stated  in  the  plea,  shall  be  in- 
tended, and  an  omission  of  them  shall  not  render  the  plea  bad.^  As  if 
a  man  plead  a  feoffment,  livery  need  not  be  alleged,  for  it  shall  be  in- 
tended. Co.  Lit.  303  b.  [Cro.  El.  401.]  So,  if  the  defendant  plead 
ao  assignment  of  dower,  it  shall  be  intended  to  have  been  by  metes  and 
bounds;  D.  Cro.  Car.  162.  [Bro.  Plead.  145;  for  otherwise  it  wotild 
not  be  a  legal  assignment]  So,  if  he  plead  a  request  by  an  inferior 
judge  to  a  superior,  to  assume  the  jurisdiction  of  a  cause  out  of  the  in- 
ferior ecclesiastical  court,  it  sha'l  be  intended  that  the  request  was  un- 
der seal.  R.  Cro.  Car.  162.  So,  W  he  plead  that  the  sheriff  made  a 
"Warrant,  he  need  not  say  sub  sigillo.  R.  Cro.  El.  53.  Palm.  357. 
So,  if  he  plead  that  he  is  heir  to  A.,  he  need  not  say  that  A.  is  dead,  or 
had  no  son.  Dalis,  67.  [So,  if  he  plead  a  surrender  of  a  term  for 
years,  and  that  it  was  agreed  to  by  the  lessor,  it  is  not  necessary  to  say 
that  tne  lessor  entered,  for  it  shall  be  intended.  Cro.  Car.  lOI.  So,  if 
a  man  plead  a  lease  at  will,  by  force  of  which  B.  entered  and  still  is 
possessed,  this  implies  that  the  lessor  is  alive.  10  Co.  50.  Dy.  *304. 
aee  anie^  p.  110.  J23.]  So  where  the  plea  refers  to  a  thing,  which 
shews  the  certainty,  it  need  not  be  particularly  alleged  :  as  in  debt  on 
bond,  if  the  defendant  plead  a  recovery  and  execution  against  another 
obligor,  he  peed  not  say  by  what  process  or  in  what  county  ;  for  this 
appears  by  the  record.  R.  Dalis,  33.  So,  where  the  certainty  of  the 
lands  appears,  there  is  no  necessity  to  state  them  with  9k  per  nomen^  as 
they  are  described  in  the  deed.  Lutw.  1006.  [See  1  Saund.  233.  (n.  2.) 
2  Saund.  305  a.  (n.  13.)  ante,  p.  132.]  Com.  Dig.  Pleader,  E.  0.  So, 
where  a  defendant  in  traversing  a  fact  is  prevented  from  also  travers- 
ing  the  time,  place  and  other  circumstances  attending  it,  lest  the  tra- 
verse should  be  too  large  ;  see  ante,  p.  103 ;  he  may  traverse  that  he 
<]id  so  and  so"  in  manner  and  form  as  the  plaintiff  in  his  said  declara" 
tion  has  complained  against  him  ;"  or  that  it  is  so  and  so  "  in  manner  and 
form  as  in  the  said  declaration  is  stated  and  alleged,*^  See  Co.  Lit.  281 
b.     10  E.  4.  7.     18  E.  4.  21.    21  E.  4.  3.     Doct.  PI.  344.    2  Leon.  5. 

So  where  no  certainty  is  at  present  known,  it  is  sufficient  to  shew  the 
certaiaty  ia  evidence,  and  allege  generally  in  the  pleading :  as  if  a  man 
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assume  to  give  a  bond  with  sufficient  sureties  to  save  harmless,  it  is 
enough  to  say  that  he  gave  a  bond  with  sufficient  sureties,  without 
saying  in  what  penalty,  iLc. ;  for  until  the  suit  is  determined,  It  is  not 
known  how  much  is  sufficient.    R  1  Lev.   267.    Com.  Dig.  Pleader, 
£.  8.    It  is  also  laid  down  in  many  books  as  a  rule  of  pleading,  that 
where  a  subject  comprehends  multiplicity  of  matter,  there,  in  order  to 
prevent  prolixity,  the  law  allows  of  general  pleading.    Per  Buller,  1  T. 
R.  753.     1  Lutw.  421.    2  Saund.  411.  (n.  4.)     I  Saund.  116.  (n.  1.) 
7his  rule,  however,  besides  being  extremely  indefinite,  seems  to  me  to 
be  too  large,  and  not  universally  true  ;  for  the  Reader  will  find  several 
cases  stated  ante,  p.  216,  which  would  come  within  this  rule,  and  yet  id 
which  general  pleading  would  not  be  iallowed.    But  if  it  be  restricted 
to  cases  where  the  certainty  is  wirhin  the  knowledge,  not  of  the  party 
pleading,  but  of  his  adversary  ;  or  where  the  charge  against  the  party 
pleading,  and  which  he  is  required  to  answer,  has  not  yet  been  redu- 
ced to   certainty    by  his    adversary :  I   think  with  these  restrictions 
the  rule  will  be   found   correct.     Thus,   in  debt  on  bond,  if  the  de* 
fendant  set  out  the  condition  on  oyer,  which  is  for  the  performance  of 
covenants  in  an  indenture,  he  may  plead  performance  generally ;  ante» 
p.  217;  because   the  plaintiff  did  not  in  his  declaration  charge  him  di- 
rectly with  the   breach  of  any  particular  covenant.     In  debt  on  bond, 
the  defendant  prayed  oyer  of  the  condition,  which  was  that  the  defend* 
ant,  who  was  appointed  agent  of  a  regiment,  should  well  and  duly  pay 
all  monies  he  should  receive  for  the  use  of  the  regiment,  and  faithfully 
account,  and  indemnify  the  plaintiff;  plea,  a  general  performance,  and 
that  the   plaintiff  was  not  damnified ;  replication,  that  the  defendant 
received  from  the  paymaster-general,  for  and  on  account  of  the  said 
regiment,  several  sums  of  money,  amounting  in  the  whole  to  1400/.,  but 
the  defendant  had  not  paid  them ;  on  demurrer  to  the  replication,  the 
court  held  the   breach  therein  to  be  sufficiently  alleged  ;  2  Bur.  772; 
because  the  certainty  as  to  the  sums  received,  must  be  deemed  to  be 
within  the  knowledge  of  the  defendant,  rather  *than  of  the  plaintiff.    See 
1  B.  &  P.  640.     8  T.  K.  459.  S.  P.    If,  on  the  contrary,  a  bond  be 
conditioned  for  the  performance  of  several   things  therein  particularly 
specified,  the  defendant  cannot  plead  performance  generally,  for  he  is 
apprised  with  sufficient  certainty  of  the  charge  which  he  is  called  upon 
to  answer  ;  but  he  must  set  forth  particularly  in  his  plea  how  he  has 
performed  each  particular  thing,  and  lay  a  time  of  performance.     1  Sid. 
215.  1  Lev.  308.  Cro.Jac.d59.  lBulst.43.  1  Show.  1.  Ante,  p.  216,217. 
Also,  it  is  not  requisite  to  have  so  much  certainty  in  pleading  a 
matter,  which  is  only  conveyance  or  inducement.    Co.  Lit.  308  a. 
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As  ID  trespass,  if  the  defendant  justify,  that  he  being  possessed  for 
years,  the  plaintifT  would  have  ousted  him,  and  he  in  defence  of  his 
possession  molliter  manus  impesuii ;  he  need  not  shew  by  whom,  or 
when,  or  for  how  many  years  he  was  possessed.  K.  Cro.  Car.  i:]8. 
Id  annuity,  if  the  defendant  plead  that  it  was  granted  for  holding  his 
courts,  and  being  seised  of  the  manor  of  D.  he  requested  the  plaintiff 
to  hold  a  court  there,  who  refused ;  he  need  not  say  of  what  estate 
he  was  seised.  Cro.  El.  419.  In  trespass,  if  the  defendant  justify  by 
a  devise,  and  the  plaintiff  reply  that  the  devisor  died  seised,  and  the 
estate  descended  to  him  as  cousin  and  heir,  he  need  not  shew  how 
cousin.  R.  2  Cro.  86.  If  a  man  make  title  to  an  ofBce,  he  should 
prescribe  for  it;  but  if  he  allege  the  office  as  inducement  only ;  it  is 
sufficient  to  say  qnod  est  antiquum  officium.  R.  10  Co,  59  b.  In  an 
avowry,  if  he  allege  a  partition  between  A.  and  &,  whereby  the  locu$ 
in-quo^  ipc.  inter  alia  fuit  aUof  to  A.,  and  so  justify  damage  fcasani,  it 
is  sufficient,  without  saying  what  lands  in  ceiiain  were  allotted  to  A., 
and  what  to  B.  R.  Plowd.  431  a.  Com.  Dig.  Pleader,  E.  10.  and  see 
ante,  p.  110,  111. 

So,  much  certainty  is  not  requisite  in  stating  negative  matter,  D. 
Plowd.  33  b.  As  in  debt  on  bond  conditioned  to  indemnify,  it  is  suffi- 
cient to  say  non  damnificatus,  without  shewing  how  he  was  indemnified. 
fS  Mod.  252.  Cro.  Jac.  363,  634.  2  Co.  4  a.  1  Lev.  194.  2  Wils. 
126.  5  T.  R.  309,  310.]  In  debt  on  bond  conditioned  that  he  will  per- 
mit ingress  and  regress,  &c.,  it  is  sufficient  to  say  quod  permisil ;  for 
it  is  tantamount  to  that  be  did  not  disturb.  R.  1  Leon.  136.  Com.  Dig. 
Pleader,  £.  11. 

What  we  have  hitherto  said  as  to  certainty  in  pleas,  must  be  under- 
stood as  having  reference  to  pleas  which  either  deny,  or  confess  and 
avoid,  the  cause  of  action.  But  where  the  defence  is  matter  of  estop- 
pel, ihe  rule  is  very  different ;  the  certainty  required  in  such  a  case 
being  certainty  to  a  certain  intent  in  every  particular ;  Doct.  PI.  in  Pre. 
face.  Co.  Lit  352  b ;  that  is,  such  a  degree  of  certainty,  as  to  exclude 
every  conclusion  or  intendment  against  the  party  pleading. 

Want  of  sufficient  certainty  in  a  plea,  may  be  taken  advantage  of  by 
special  demurrer  ;  but  is  cured  by  pleading  over  or  demurring  gener- 
aHy.  1  Saund.  116.  (n.J.)  Cro.  El.  916.  Cro.  Jac.  165.  363.  634. 
Cro.  Car.  312.  2  Co.  1  b.  4  a.  Style,  16.  3  Mod.  252.  1  Lutvv. 
426,  428.  1  f  tr.  681.  jS  d.  Uaym.  1416,  1449.  I  Lev.  194.  _§ 
Bing.  m. 

A  must  be  positive.]  A  plea  should  be  direct  and  positive,  and  not 
^by  way  of  rehearsal  or  argument.  Ca  Lit.  303  a.  March,  207.  [See 
21  H.  6,  12»    Doct*  PL  40—^].    As  in  trover  for  an  indeoturei 
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whereby  A;  granted  a  manor  rendering  rent :  it  is  no  plea  to  say  that 
A.  did  not  grant  the  manor ,  for  it  is  no  answer  to  the  declaration,  ex- 
cept by  argument.  R.  Yelv.  223,  224.  In  ejectment  on  a  lease  for  ten 
years,  it  is  no  plea  that  by  custom  there  cannot  be  a  lease  for  more  than 
six  years.  R.  Dy.  357  b.  [If  a  man  be  bound  by  bond  to  warrant 
lands,  in  an  action  on  this  bond  he  cannot  plead  padfice  gamsiu  est, 
because  it  is  argumentative  merely  ;  he  should  plead  that  he  did  war- 
rant the  lands,  et  non  damnijicatu*.  Dy.  42  b.  43  a.  2  Co.  3.  So,  if 
h  scu  fa,  be  brought  against  a  parson  for  the  arrears  of  an  aonuity 
recovered  against  him,  and  the  defendant  plead  that  before  the  writ 
brought  he  had  resigned  into  the  hands  of  the  ordinary,  who  accepted 
thereof;  this  is  bad  ;  he  should  have  pleaded  thai  he  was  not  parson  the 
'day  of  the  writ  brought.  7  E.  4,  16.  2  And.  179,  180.  So,  in  all 
cases  where  the  plea  amounts  to  tlie  general  issue,  as  already  meniion- 
ed  (ante,  p.  177),  it  is  bad,  because  it  is  merely  argumentative.  See 
Dy.  42  b,  53  a.  22  H.  G,  37.  10  H.  6,  16.  40  E.  3,  15.  So,  where 
the  plea  states  an  affirmative  in  answer  to  an  affirmative  in  the  declara* 
tion,  it  is  bad,  as  being  merely  argumentative :  18  H.  6,  6,  9.  10.  Co. 
Lit.  126;  therefore,  if  a  defendant  omit  a  special  traverse,  when  neoes- 
sary,  his  plea  is  bad  ;  the  inducement  alone  being  merely  argumenta- 
tive. See  35  H.  0, 33,  34.  34  H.  6,  43.  2  And.  179.]  So  if  a  man 
plead  a  grant  by  the  king,  he  should  plead  directly  and  positively  that 
the  king  concessit,  and  not  by  a  testatum  existit  quod  concessit ;  1  Sauod. 
274.  [and  see  1  Sid.  375.  Cro.  Car.  188.  Cro.  Jac.  383.  1  Lutw. 
537.  2  Lev.  75.  Tlowd.  143  a.  1  Saund.  274  (n.  1.)  2  Saund.  319. 
(n.  5);  because  this  is  alleging,  not  that  it  is  so,  but  merely  that  the 
deed  says  that  it  is  so.]  So  if  the  defendant  avow  and  say  thai  A. 
was  possessed,  et  sic  possessionatus,  per  indenturam  te.taf  existit^  that 
he  assigned,  it  is  not  good.  R.  2  Saund.  319.  2  Lev.  12*  So,  if  the 
defendant  plead  a  lease  by  a  testatum  exislU,  it  is  bad.  Cro.  El.  195. 
2  Cro.  537.  [Dy.  118  a.  So  if  the  defendant  plead  quia  obstruxit 
dsc.  it  is  bad  ;  he  should  have  said  quod  obstruxiL  Cro.  El-  441.  S09 
if  he  plead  pro  eo  quod  non  monstravit^  &c.,  it  is  bad.  R.  Cro.  £1.  242. 
Semb.  1  Saund.  117.  Dy.  257  b.  But  pleading  that  he  enter- 
ed as  son  and  heir,  or  justifying  as  bailiff  or  servant,  is  suffici- 
ently positive.  5  H.  7,  2.  Dy.  132].  ^The  only  mode  of  ta* 
kin^  advantage  of  an  argumentative  plea,  is  by  special  demurrer; 
jbr  JMs  aided  by  verdict,  or  on  a  generaJ  demurrer.  Alleyn,  48. 
iJom.  Dig.  Pleader,  £.  3.  There  seems  to  be  one  exception,  how- 
ever, to  this»  namely,  where  a  plea  is  argumentative  by  reason  of  a 
special  traverse  being  omitted  ;  in  which  case  we  have  seen  (ante»  p* 
log,)  the  objection  iain  some  (^sen  aviujaj>le  upoqa  geoecal  4eii>|irier» 
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fn  debt  on  bail-bond,  a  plea  that  no  proper  affidavit  of  debt  was  filed 
before  the  isuing  of  the  writi  was  holden  to  be  argumentative,  and 
therefore  bad  oo  special  demurrer.     Hume  v.  Leversidge,  3  Tyr.  257. 
It  seemst  however,  that  all  objection  upon  this  account  may  be  obvi- 
ated by  a  special  conclusion*'  ei  sic/*  6lc.    As  in  scire  facias  for  the 
arrears  of  an  annuity  against  a  parson,  if  the  defendant  plead  that  he- 
has  resigned,  it  is  bad,  unless  he  add  et  sic  not  parson.    Kit.  214  b. 
S20  b.     So,  in  debt  for  rent  upon  a  contract,  if  the  defendant  plead  pay« 
ment  in  the  same  county,  it  is  bad,  unless  he  conclude  et  sic  nil  debet* 
Kit.  220.    So  in  debt  on  bond,  if  the  ^defendant  formerly  pleaded  spe- 
cial matter  which  proved  the  bond  to  be  void  he  should  conclude  et  sic 
non  esifa^um.    Kit.  220.     But  if  the  special  matter  of  the  plea  be  a 
sufficient  bar,  it  is  not  necessary  to  say  et  sic :  as,  in  debt  for  rent,  pay* 
ment  or  levy  by  distress  in  another  county  is  sufficient,  without  conclu- 
ding et  sic  nil  debet.    Kit.  220.    So,  if  the  defendant  acknowledge  the 
deed,  and  plead  in  avoidance  of  it,  be  cannot  conclude  et  sic  non  estfac* 
turn :  as,  if  he  plead   duress  or  infancy,  &c.  he  cannot  conclude  et  sic 
nan  est  factum.    Kit.  220  a,  b.     And  generally,  where  the  conclusion 
{et  sic)  goes  to  the  point  of  the  writ  or  action,  Co.  Lit  303  b.,  pr  if  the 
plea  conclude  et  sic  in  the  negative.     Id.  Plowd.  15  a.  it  is  a  waiver  of 
the  special  matter  of  tlie  plea.    But  if  the  plea  conclude  et  sic^  &c.  id 
the  affirmative,  it  is  otherwise :  Co.  Lit.  303  b. :  as,  if  the  defendant 
plead  specially,  that  A.  was  born  between  B.  and  his  wife  before  their 
marriage,  etsic  ^,  bastard  ;  PloWd.  14  b. ;  or,  in  formedon^  if  the  tenant 
pleaded  ne  donna  pas^  and  the  plaintiff  replied  a  recovery  in  value  by 
reason  of  a  warranty,  et  issint  dona.    Id.  15  a.     So,  if  a  defendant  plea<f 
special  matter,  and  conclude  with  e<  nc  on  the  general  issue,  it  does  not- 
waive  (he  special  matter:  as,  if  be  plead  unlearned,  and  read  in  other 
form,  &c.,  et  sic  non  est  factum^  this  conclusion  is  no  waiver  of  the  spe- 
cial  matter  of  the  plea.    Plowd.  15  a.    Com.  Dig.  Pleader.  E.  30.    See 
Yclv.  170.     It  is  very  questionable,  however,  whether,  since  the  late 
rules  on  pleading,  the  conclusion,  et  sic^  4^.,  is  now  good  in  any  case. 

//  must  moi  be  rqn^nant.']  A  plea,  in  like  manner  as  a  declaration,  if  it 
be  repugnant  or  insensible,  is  bad.  See  ante,  p.  112.  Thus  where  rn 
trespass  quare  clausum  fregit  et  solum  foditf  the  defendant  justified  that 
he  and  his  ancestors,  dec.  had  used  to  have  common  of  turbary  to  dig 
and  sell,  &c.  as  appurtenant  to  a  house :  the  plea  was  holden  bad  for 
repugnancy ;  for  a  common  appertaimng  to  a  house,  should  be  spent  in 
the  house,  and  not  sold.  Noy,  145.  So,  where  a  defendant  pleaded  a 
grant  of  a  rent  out  of  a  term  for  years,  and  concluded,  by  virtue  of 
which  he  was  seised  in  his  demesne  as  of  freehold  for  the  term  of  bis 
Ufe:  the  plea  was  holder  bad  for  repugnancy.    7  Co.  25«  and  see  II 
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Co.  96  a.  So,  if  the  matter  of  a  plea  shew  that  a  bond  or  otlM  d<od 
mentioned  in  the  declaration  is  void,  or  was  delivered  naerelv  as  an  e9* 
crow,  care  should  be  taken  not  to  call  it  a  deed  or  writing  obligatoryt 
lest  the  plea  should  be  deemed  bad  for  the  repiignaocy  i  "but  it  ahould  be 
named  a  writing  merely,  or  a «' pretended  writing  obligatory/'  or  the 
like.     See  ante,  p.  193. 

//  must  be  true."]  '  And  first,  as  to  the  time  at  Which  materinl  facts 
are  stated  to  have  happened,  the  rule  is  the  same  at  that  mentioned 
ante,  p.  118,  with  respect  to  declarations ;  namely,  that  ihedatea  of  writ* 
ten  instruments  and  the  dates  or  other  time  to  which  records  relate,  most 
be  stated  truly.  Ante,  p.  1024  In  all  other  cases  the  defendant  is  not 
tied  down  to  the  time  stated  in  his  plea,  if  it  be  stated  after  a  videlicUi 
but  he  may  prove  his  justification  on  any  other  day.    2  Saund.  5.  (b<  9.) 

Where  the  matter  of  the  plea  is  local,  and  issue  is  joined  upoQ  it,  the 
defendant  will  be  confined  in  his  proof  to  the  county  staled*  and  *to  the 
parish  or  place  if  material,  in  the  same  manner  as  a  plaintiff  is  in  beal 
actions.  See  ante.  p.  114.  214.  But  if  th^  matter  of  the  plea  be  tran- 
sitory, and  the  plea  have  followed  the  place  in  the  declaration,  the  de« 
fendant  will  bo  allowed  to  prove  the  matter  of  his  defence  at  any  oiher 
place.     See  ante,  p.  214. 

Deeds  and  other  contracts  must  be  stated  truly  in  a  plea ;  for  if  they 
be  put  in  issue,  the  slightest  variance  in  substance  between  the  deed  or 
contract  given  in  evidencoi  and  that  laid,  will  be  fatal.  The  rule  is  the 
same  as  stated  ante,  p.  114,  as  to  declarations.  Where  a  plea  alleged 
that  **  A.  by  his  writing  sold  the  aftermath  of  land  to  B.,**  it  was  holden 
not  to  be  pioved  by  evidence  that  B.  was  the  purchaser  of  the  after- 
math,  at  an  aix^tion  held  for  the  purpose  of  selling  it,  oiider  a  statute 
enabling  A.  to  sell  by  writing ;  that  B.  gave  a  promissory  note  for  the 
sum,  and  that  A.'s  agent  wrote  the  name  of  B.  in  the  printed  catalogue 
as  the  purchaser.  8  T.  K.  151.  In  replevin  the  defendant  avowed 
upon  a  contract  for  110/.  rent,  and  at  the  trial  proved  a  demise  at  15s. 
per  acre,  amounting  to  111/.;  and  the  variance  was  holden  fatal.  4 
Taunt.  320.  See  6  Bitig*  104.  So  customs  and  prescriptions  muat  be 
pleaded  truly  :  as  where  the  defendant  pleaded  the  custom  of  a  nraoor 
to  be,  that  the  wife  of  a  copyholder  shocrid  have  an  estate  for  life  in  the 
copyhold  lands  after  the  death  of  her  husband ;  and  the  custom  given 
in  evidence  was,  that  she  should  have  the  estate  durante  mduiiate :  it 
was  holden  a  fatal  variance.  Dy«.  102.  4  Co*  30  a.  Doct.  pi.  200« 
See  3  B.  &  Ad.  43.  So,  evidence  that  the  homage  have  been  aecus- 
tomed  to  assess  a  certain  sum  of  money  as  a  beriot  i^pon  alienation, 
and  that  such  assessment  has  always  been  made  with  reference  to  the 
best  chattel  of  the  tenant,  will  not  support  aa  avowry  for  a  heriot  in 
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kimt  fBupom  alienation.  1  R  &  P.  893.  A  party  in  pleading,  however, 
rinay  prescribe  for  less  than  he  is  entitled  to  claim  ;  and  the  variance  in 
that  respect  between  the  plea  and  the  evidence  will  not  be  material  1 
Tauotw  143. 

The  greatest  care  also  must  be  taken  in  the  description  of  records ; 
for  the  slightest  variance  in  substance,  between  the  record  set  out  and 
that  pft^duced  in  evidence,  will  be  fatal  in  the  case  of  a  plea  as  well  as 
of  a  declaratioii*  See  ante,  p«  117»  As  to  the  eflect  of  a  teUieei  or 
videUceif  see  ante,  p.  121.  So,  in  fact,  in  all  other  cases,  the  mailer  of 
defence  should  be.  stated  truly  i  for  if  it  be  put  in  issue,  it  must  be  prov- 
ed  in  substance  as  laid. 

Iq  what  cases  a  variance  may  now  be  remedied  at  the  trial»  see  ante, 

JS^taU,  how  pbaded,}  Estate  is  pleaded  in  the  same  manner  as  di« 
seeled  ante,  p»  131-^126,  whether  it  be  a  tenancy  in  fee,  fee  tail,  for 
Hfe,  by  the  courtesy,  in  dower,  for  term  of  years  or  from  year  to  year, 
or  at  will.  If  the  defendant  plead  a  particular  estate,  as  for  instance  if 
he  plead  an  estate  for  life,  the  commencement  of  it  should  be  specially 
shewn«  Co.  liu  303  b.  So,  if  he  plead  that  A.  was  seised  for  life, 
remainder  to  B»  in  tail,  remainder  to  B»  in  fee,  and  that  A.  and  B.  de- 
mised to  hmi,  it  is  insufficient,  without  shewiiig  the  commencement  of 
the  estate  for  life ;  Dub.  1  Leoo»  177.  Cro.  £1.  153,  154 ;  and  the  same, 
where  he  pleads  that  husband  and  *wife,  seised  to  them  and  the  heirs  of 
the  husband,  demised  dec.  Semb.  Cro.  El.  112»  So,  if  he  plead  a  con- 
firmation by  patron  and  ordinary,  though  in  such  a  case  he  need  not 
shew  what  estate  the  patron  had,  yet  if  he  plead  that  he  liad  for  life,  he 
must  shew  how  the  estate  commenced.  R.  Cra  El.  18.  So,  generally, 
the  commencement  of  an  estate  tail  should  be  shewn  in  a  bar,  Co.  Lit. 
808  b»,  though  it  is  unnecessary  to  do  so  in  a  count.  Semb.  Cro.  Car. 
67L  W.  Jon.  458.  [See  4  Mod.  419.  Cro.  El.  407.J  So,  if  a  man 
plead  a  term  for  years,  he  ought  to  shew  the  commencement  of  the 
term :  as,  in  an  action  for  land,  or  for  a  trespass  to  land,  in  which  the 
title  of  the  land  may  come  in  question,  if  the  defendant  justify  under 
a  term  for  years,  it  is  not  sufficient  to  say  quod  pogte$sumaiu$  fuU 
of  the  term,  without  shewing  the  commencement  of  it,  Agr.  2  Mod. 
70.  R.  Carth.  444,  [even  although  the  original  lease  be  in  the  hands 
of  the  plaintiff.  2  Wila*  65.]  So  in  trespass  for  taking  a  horse  dec, 
if  the  defendant  justify  under  a  term,  he  should  shew  the  commencement 
of  his  estate.  K.  ace  Lutw.  1492.  D.  Lutw.  J 165,  for  the  title  may 
come  in  question.  Per  Pollezf.  3  Mod.  132.  R.  cent,  for  it  is  alleged 
only  as  inducement  to  his  plea,  Cro.  Car.  138.  2  Mod.  70.  8  Mod.  ISf. 
[and  see  ante,  p.  200.]    So,  if  a  man  plead  a  tenancy  at  will,  he  should 
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shew  how  he  has  il,  whether  by  demise,  as  a  copyholder,  or  as  tenfint  si 
sufferance.     Bro.  Plead.  86.     So,  the  commencement  of  a  copyhold 
estate  should  be  shewn ;  even  though  It  be  a  copyJwid  in  fee,  K.  2  Cro. 
103.  Oo.  Car.  190.  R.  4  Mod.  346,  or  though  it  be  in  justification  for 
taking  damage  feasant ;  R.  4  Mod.  346.  [but  see  ante,  p.  201  ;]  bul  it  is 
sufficient  to  shew  the  copy  of  the  last  admission;  R.  2  Cro.  103  ;  and 
the  omission  is  only  form,  and  aided  on  a  general  demurrer*     It.  Cro. 
Car.  190.  Cont.  2  Cro.  103.     But  the  Cominencerfieht  of  the  estate  need 
not  be  shewn,  where  it  is  alleged  merely  as -inducement :  as,  in  Ires- 
pass  qua7*e  clausum  fregit,  if  the  defendant  plead  that  he  was  posses* 
sed  for   years  of  the    adjoining  close,  and    that   his   cattle   escaped 
through  defect  of  the  fences  which  the  plaintiff  was  bound  to  repair^ 
it  is  good,  without  shewing  the  commencement  of  the  estate;  for  the 
interest  in  the  land  cannot  come  in 'question.     R.  Yelv.  74.  Co.  Litr 
303.     [Ante,  p.   201,  and  see  Cro.  FA.  112.]     So  if  a  man  shew  a 
grant,  by  copy,  of  a  reversion   after   the   death  of  A.,  he  need   not 
shew    the   grant  to  A.,   for  it  is  only   conveyance.      R,  2  Cro.  53. 
Com.  Dig.  Pleader,  E.  19.     So,  the  commencement  of  estates  in  fee 
need  not  be  shewn.      Co.  Lit.  303  b.     Cro.    Car.  571.     So  a  niaa 
may  plead  seisin  of  a  reversion  in  fee  after  an  estate  for  life,  with- 
out shewing  the  commencement  of  the  estate.     1  Saund.  250.   200^ 
So  the  king,  seised  in  jure  coronce,   need  not  sh^w   how  the  estate 
came  to  him,  if  he  shew  that  his  ancestor  ^as  seised  in  fee ;  for  it 
shall  be  intended  to  have  continuance*     R.  Bridgm.  8.  and  see  Cartb. 
115.     Com.  Dig.  Pleader,  E.  20.     As  to  the  continuance  of  partieuiar 
estates,  in  what  cases  it  is  necessary  to  be  shewn,  see  ante,  p.  123,  124v 
So,  if  the  defendant  allege  that  he  was  seised,  he  must  say  of  what 
estate.     R.  Lutw.   1816.  1232.  Carth.  9.  Semb.  5  Mod*  72,  150.    So, 
if  persons  who  constitute  a  body  politic,  be  Aatndd  by  their  proper 
nfiimes,  it  is  not  sufficient    to  say  they  are  seised,  •without  saying 
in  right  of  the  corporation.     Plowd.  103  a.     So,*  persons  seised  to  the 
use  of  a  hospital,  ought  to  plead  seisin  injure  hospital*.    But  persons 
incorporated  to  the  use  of  a  hospital,  should  plead  seisin ^itrs  incorpo/ 
sues  ;  for  jure  hospital*  Would  be  bad.     R.  10  Co.  34  a.     So,  a  sole  cor* 
poration  should  always  plead  seisin  in  his  corporate  right;  R.  2  "Ler^ 
68.     Plowd.  103  a. ;  and  the  omission  will  be  bad  on  a  general  demur- 
rer.    Per  Powel,  Lutw.  1332.     But  an  abbot  or  prior  and  convent,  neecF 
not  say  in  what  right  they  are  seised :  for  being  persons  dead  in  law, 
Ibey  can  be  seised  only  in  right  of  their  house.     Plowd.  102  b.     iJub. 
1  Show.  63.     So,  a  corporation  named  by  their  corporate  name,  need 
not  say  quo  jure  they  are  seised  ;  for  it  cannot  be  otherwise  intended, 
as  if  a  mayor  and  commonalty  plead  seisin,  it -is  sufficient,  without  say^ 
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ing  jure  corporaf.  1  Leon*  1,53.  If  a  master  of. a  college  and  his 
fellows  plead  seisin,  it  is  sufficieot,  without  saying  jure  coUegii.  R 
Plowd.  102  b.  R.  Cro.  £1.  232.  So,  if  by  the  whole  plea  the  mat- 
ter  of  the  seisin  appear,  it  is  sufFicient:  and  therefore  if  it  be  alleged 
that  a  woman  had  a  term  for  years  and  took  husband,  by  reason  whereof 
the  husband  and  wife  were  possessed,  it  is  sufficient,  without  saying  in 
jure  uxaris,  R.  Plowd*  191  a. .  Com.  Dig.  Pleader,  E.  22.  See  ante, 
p.  125.  In  stating  the  seisin  of  the  king,  it  is  necessary  to  say  in  what 
right  he  is  seised,  whether  in  right  of  his  crown  of  Engfand,  or  of  his 
duchy  of  Lancaster,  &c.  It  must  also  be  shewn  of  what  estate  he  is 
seised  dtc. ;  for  he  may  have  a  less  estate  than  a  fee-simple.  1  Saund. 
187.  (n,  1.)     Latch.  14«  121.    Ante,  p.  125.  ^ 

Estates  in  remainder  and  reversion,  are  pleaded  in  the  same  manner 
as  in  a  declaration ;  see  ante,  p.  125 ;  so  ace  estates  in  joint-tenancy, 
copareenary,  and  in  common.  See  ante,  p.  125.  22  H.  6,  12.  3  H. 
6,  56.  Doct.  PI.  63,  250.  Also,  if  the  defendant  allege  a  title  in  the 
plaintiff,  it  is  sufficient  to  state  it  in  general  ^terms,  in  the  same  man« 
aer  aa  a  plaintiff  states  adefendani's  title  in  a  declaration.  See  anle, 
p.  125. 

TUk  how  pleaded,]  It  has  been  already  observed,  that  if  the  matter 
of  defenoe  arise  from  ti lie  in  the  defendant,  whether  it  be  title  by  de* 
scent»  or  by  alienation  by  deed  or  matter  of  record  &c„  the  title  must 
be  Ailly  set  forth  in  the  plea ;  the  defendant  cannot  in  such  a  case  rely 
merely  upon  his  possession,  as  a  plaintiff  may  in  some  cases  in  his  dec- 
laratioiK  Ante,  p.  200.  2  Cro.  52.  Yelv.  74.  1  Ro.  Rep.  18.  So 
formerly,  where  the  matter  of  defence  arose  from  a  title  by  prescription 
or*custoin,  tha  title  must  have  been  fully  aet  oi>t  in  the  plea.  As  in  tres- 
pass quare  clausumf regit,  where  the  defendant  justified  the  trespass  by 
reasoQ  of  some  title  or  easement,  which  gave  him  a  legal  right  to  do  the 
act  which  was  the  subject  of  the  action,  he  must  have  set  forth  his  title, 
or  right  to  enjoy  the  easement,  ipecially,  in  order  that  the  plaintiff 
might  have  an  opportunity  of  traversing  it ;  and  the  same  rule  prevailed 
in  replevin.  2  Saund.  402.(  d.  1.)  So  in  a  plea  justifying  under  a 
right  of  common,  tlie  defendant  must  have  set  out  his  title  to  the  com- 
mon specially,  by  shewing  .a  seisin,  in  fee  either  in  himself  or  some  other 
under  whom  he  derived  title,  and  then  prescribing  in  a  que  estate  far 
the  right  of  common.  4  T.  R.  718^  710.  Cro.  Car.  *540.  So  in  case, 
for  not  repairing  a  private  road  leading  through  the  defendant's  close, 
it  was  and  still  is  suffibiefit  for  the  plaintiff  to  allege  generally  that  the 
defendant,  Us  occupier  of  the  clo:$e,  is  bound  to  repair ;  but  where  a  de- 
fendant prescribed  for  a  right  of  way  or  other  casement  in  right  of  bis 
<ym  Q9tate»  he  must  have  aet  forth  speoiaUy  the  estate,  in  eight  of  whiofa 
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he  claimed  the  privilege.  3  T.  R  776.  But  noWt  hjr  stat.  2  &  8  W. 
4,  c.  71,  8.  5,  **  In  all  pleadings  to  actions  of  trespass,  and  in  all  other 
pleadings,  wherein  before  the  passing  of  this  act  it  would  have  been 
necessary  to  allege  the  right  to  have  existed  from  time  immemorial,  it 
shall  be  sufficient  to  allege  the  enjoyment  thereof,  as  of  right,  by  the 
occupiers  of  the  tenement  in  respect  whereof  the  same  is  claimed,  for 
and  during  such  of  the  periods  mentioned  in  this  act,"  (see  ante,  p.  25)» 
**  as  may  be  applicable  to  the  case,  and  without  claiming  in  the  name 
or  right  of  the  owner  of  the  fee,  as  is  now  usually  done ;  and  if  the  oth« 
er  party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity,  dis- 
ability, contract,  agreement  or  other  matter  hereinbefore  mentioned,  or 
on  any  cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the  sim- 
ple fact  of  enjoyment,  the  same  shall  be  specially  alleged  and  set  forth 
in  answer  to  the  allegation  of  the  party  claiming,  and  shall  not  be  re. 
sei ved  in  evidence  on  any  general  traverse  or  denial  of  such  allegation.'' 
See  ante,  25,  26. 

Where  the  defendant's  title  or  right,  however,  is  matter  of  induce, 
ment  or  conveyance  merely,  it  is,  and  was  always,  sufficient  for  him  to 
allege  that  he  was  possessed  dec,  and  state  his  title  generally,  as  in  a 
declaration:  as,  where  the  justification  is,  an  escape  of  cattle  from  a 
common  to  a  close  in  which  dec,  through  the  defect  of  a  fence  which 
the  plaintiff  was  bound  to  repair,  or  an  escape  from  the  defendant's  owa 
close ;  here  the  defendant's  title,  being  mere  inducement  to  the  matter 
of  defence,  may  be  stated  generally  as  in  a  declaration.  Yelv.  75.  1 
Saund.  346.  (n.  2.)  So,  in  trespass  for  an  assault,  if  the  defendant 
say  that  he  was  possessed  of  a  house  for  years,  and  the  plaintiff  dis- 
turbed him,  for  which  reason  moUUer  tnanuM  impotnii  4^. ;  it  is  suffi- 
cient, without  shewing  by  what  title  he  was  possessed;  R.  Cro.  Car. 
138.  4  jfod.  420.  Though  if  the  defendant  in  such  a  case  will  set 
forth  his  estate  specially,  he  thereby  gives  the  plaintiff  an  opportunity 
of  traversing  it.    Dy.  365.    F.  N.  B.  296.  (n.  2.) 

So,  in  trespass  for  taking  cattle  or  goods,  if  the .  defendant  justify 
damage  feasant,  he  need  not  set  forth  his  title  specially ;  but  it  is  suffi. 
ciont  for  him  to  say  that  he  was  possessed  of  a  close,  and  so  justify.  2 
Saund.  346  d.  2  Salk.  643.  3  Mod.  132.  2  Mod.  70,  and  see  Com. 
Dig.  Pleader,  C.  41.  E.  19,  and  ante,  p.  201. 

Title  by  descent  is  pleaded  in  the  manner  mentioned  ante,  p.  126* 

Title  by  prescription  is  pleaded  also  in  the  manner,  and  under  the  same 
circumstances,  as  mentioned  ante,*  p.  126.  See  also  supra.  So  a  title 
by  common  is  pleaded  as  directed,  ante,  p.  129.  See  3  B.  &  Ad.  43. 
See  also  supra.  One  prescription  or  custom  may  be  pleaded  in  answer 
to  another,  without  a  traveraOi  where  the  latter  is  not  inconsistent 
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bat  is  merely  a  qualification  of  the  fonner ;  2  Wils.  101.  cit.  Godb.  183, 
3  Mod.  104 ;  and  even  although  the  latter  be  inconsistent  with  the  for- 
mer, yet  it  may  be  pleaded,  but  with  a  traverse.  See  Uac.  Abn  Cus- 
toms, H.  But  if  a  man  *prescribe  for  a  way,  over  the  land  of  B.,  to  his 
freehold,  B.  cannot  prescribe  to  stop  it.    0  Co.  59. 

Title  by  alietuUion  is  also  pleaded  as  directed  ante,  p.  181.  As  to 
pleading  a  deed,  generally,  see  ante,  p.  132,  133;  and  as  to  profcrt  of 
deeds,  (which  is  as  necessary  in  a  plea  and  other  pleadings  as  rn  a  decla- 
ration), see  ante,  p*  133 — 137.  But  if  a  man  plead  a  deed  by  way  of 
discharge,  and  not  in  order  to  make  a  title,  he  need  not  plead  it  with  a 
profert :  as,  in  bar  to  an  avowry  made  by  a  corporation  for  rent  and 
services,  if  the  plaintiff  plead  a  lease  of  the  manor  made  to  A.,  who 
demised  to  him,  he  need  not  shew  the  deed ;  for  it  is  pleaded  by  way 
of  discharge  merely,  and  not  for  the  purpose  of  claiming  title  by  it. 
R.  Moor,  870.  So,  if  there  be  a  grant  to  the  lord  of  a  manor  that  the 
tenants  of  a  manor  shall  be  discharged  of  toll,  and  a  tenant  plead  such 
discharge,  he  need  not  shew  the  grant.  20  U.  7, 6  b.  cont.  per  Brudnel, 
20  H.  7, 7  a.    Com.  Dig.  Pleader,  O.  16. 

As  to  the  manner  of  pleading  a  feoffment,  see  ante,  p.   138; — of 
pleading  a  lease,  ante,  p.  188 ;— of  pleading  a  surrender,  ante,  p.  130 ; — 
of  pleading  an  assignment,  ante,  p.  130  ;— of  pleading  a  covenant  to 
stand  seised  to  uses,  ante,  p.  140  ;— of  pleading  a  bargain  and  sale,  ante, 
p.  140  •— K>f  pleading  a  lease  and  release,  ante,  p.  140 ;— of  pleading 
letters-patent  or  grants  for  the  crown,  ante,  p.  141  ;— of  pleading  a  fine, 
ante,  p.  142 ;— of  pleading  a  common  recovery,  ante,  p.  143 ;— of  plead- 
ing a  surrender  of  and  admission  to  copyhold  lands,  ante,  p.  143 ;-- of 
pleading  a  devise  of  will,  ante,  p.  144 ; — of  pleading  an  act  done  in  pur- 
suance of  a  power,  ante,  p.  144  ;— -of  stating  the  efiectof  a  conveyance, 
ante,  p.  144. 

Statutes  and  other  Records^  how  pkadedJ]  As  to  pleading  public  stat- 
utes, and  the  manner  of  stating  the  matter  of  a  defence  so  as  to  bring 
it  within  a  public  statute,  see  ante,  p.  144 ; — and  as  to  the  manner  of 
pleading  private  statutes,  see  antCt  p.  146.  As  to  the  manner  of  plead- 
ing judgments,  see  ante,  p.  148 ;  of  pleading  recognizances,  &c.,  ante, 
p.  148;  of  pleading  writs,  ante,  p.  140.  If  the  defendant  justify  by 
process  out  of  an  inferior  court,  he  must  shew  in  what  action  &c.,  in 
order  that  it  may  appear  that  the  inferior  court  had  jurisdiction.  Per 
2  J.,  March,  118.  see  5  Taunt  69.  So  in  debt  upon  a  lease  of  a  vicar- 
age, if  the  defendant  plead  a  sequestration,  he  should  shew  before  whom, 
for  what  cause,  and  legal  process.  Hob.  296.  So,  if  the  defendant 
were  authorized  by  a  warrant  or  other  authority  to  do  what  he  is  char, 
ged  with  in  ibe  deciaratioo,  be  should  regularly  shew  the  warrant  &c. 
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specially.  Co.  Lit.  283  a«  As,  in  trespass,  if  tti6  defendant  justify  as 
bailiff*  to  the  sheriff,  it  is  not  sufficient  to  say  generally  that  he  acted  by 
virtue  of  a  certain  warrant  directed  to  him,  but  he  must  set  it  forth  spe- 
cially. R.  3  Mod.  138.  1  Salk.  107,  108.  4  Mod.  878,  So,  ia 
trespass,  it  is  not  sufficient  to  say  that  he  took  &c.  tanqvam  baUimts 
manerii  per  mandaf  domini  ;  but  he  should  shew  a  precept  directed  to 
Iiim.  B.  4  Mod.  378.  He  should  also  shew  the  substance  and  effect 
of  his  authority  to  have  been  specially  pursued.  Co.  Lit.  303  b.  Cooi. 
Dig.  Pleader,  £.17.     1  Saund.  298.  (n.  1.) 

*  Averments.']  As  to  averments,  how  made,  and  in  whaf  cases  neces* 
sary,  see  ante,  p.  140. 

Protestation  to  part,]  We  have  seen  (ante,  p.  203.)  that  a  man,  by 
not  denying  a  matter  alleged  upon  record,  may  afterwards  be  estopped 
from  controverting  the  fact  as  there  alleged.  There  are  some  cases, 
however,  in  which  he  cannot,  according  to  the  rules  of  pleading,  tra* 
verse  such  fact.  And  formerly,  in  such  cases,  makii^  protestation  as 
to  the  facts  not  answered  by  his  plea,  was,  as  fat  as  regards  theestop- 
pel,  equivalent  to  a  traverse ;  the  defendant  thereby  avoided  the  estoppel, 
and  he  might  afterwards  in  a  subsequent  action  traverse  those  facts 
he  had  protested,  if  it  became  necessary  for  him  to  do  so.  But  oow« 
by  Keg.  PI.  H.  4  W.  4,  L,  s.  Y2,  **  no  protestation  shall  hereafter  be 
made  in  any  pleading ;  but  either  party  shall  be  entitled  to  tbe  same 
advantage  in  that  or  other  actions,  as  if  a  protestation  had  been  made." 

Sbct.  III. 
Conclusion  of  the  Plea. 

The  conclusion  of  a  plea  in  bar,  is  either  to  the  country,  or  with 
a  verification.  The  form  of  a  conclusion  to  the  country  is  thus ; 
''  and  of  this  he  the  said  defendant  puts  himself  upon  the  country,  dec." 
The  form  of  a  conclusion  with  a  verificationi  is  thus:  ^  and  this  he  the 
said  J.  S.  is  ready  to  verify."  Formerly,  this  conclusion  with  a  verifi- 
cation included  also  a  prayer  of  judgment  if  the  plaintiff  should  have  or 
maintain  his  action ;  but  now,  by  Reg.  PI.  H.  4  W.  4, 1,  a.  9^  this  ia  no 
longer  necessary  in  pleas  which  are  pleaded  in  bar  of  the  whole  ac- 
tion generally. 

We  shall  now  proceed  to  consider,  under  the  following  heads,  in 
what  cases  the  conclusion  to  the  country  is  reqcrisite,  in  what  ca^es  the 
conclusion  with  a  verification. 

General  Traverse,]  The  general  issue  in  bM  cases  concludea  to  the 
country.  So,  a  general  traverse  of  part  of  a  coont,  must  conclude  to 
the  country.    So,  generally,  in  lall  cases  where  there  ia  an  affirmative 
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oa  die  one  tide  aad  8   negative  on  \he  other,  or  vice  versa^  the  conclu* 
8100  mutt  be   to  the  country.     1  Saund.  103.   (n.  I.)     T.  Rayip.  98. 
Carth.  87.     2  Saund.   189.    2  Bur.  1022.     Therefore,  in  assumpsit,  if 
the  plaintiff  declare  upon  a  submission  to  an  award,  that  such  an  award 
was  made,  and  that  the  defendant  bad  not  performed  it ;  if  the  defend, 
ant  plead  no  Buch  awards  he  should  conclude  to  the   country.     K.  2 
Saund,   837.    So,  if  the  plaintiff  allege   that  tlie  award  was  tendered 
to  the  parties,  &C.,  and   the  defendant  answer  that  it  was  not  tendered 
modoet  format  be  should  conclude  to  the  country.     K.  2  Saund.  190. 
Lutw.  528.     So,  if  the  plaintiff  in  an  audita  querela  allege   tender  at 
the  day,  and  no  one  ready  to  receive,  and  the  defendant  plead  that  he 
was  ready,  he  should  conclude  to  the  oouutry.    R.  2  Cro.  14.    So  in 
trover  for  selling  a  gold  chain,  and  converting  the  money  to  his  own 
tose ;  if  the  defendant  plead  non  vendivU^  he  should  conclude  *to  the 
country.     R.  1  A.nd.  20.    And  the  same  in  assumpsit  for  not  paying 
money  on  a  certain  day,  if  the  defendant  plead  solvit  ad  diem  ;  R.  2 
Satk.  516 ;  or  in  covenant,  if  the  plaintiff  assign  for  breach  quod  non 
tabrit  4^.  and  the  defendant  plead  quod  solvit    R.  Garth.  88.     So,  in  all 
cases  where  the  defendant  pleads  a  fact  merely  in  the  negative,  he^ 
should  conclude  to  the  country,  for  a  negative  cannot  be  averred.     [Co- 
Lit.    503  a.    Doet.  PI.  50.]    So  in  such  a  case  he  should  conclude  to 
the  country, although  matter  of  record  be  mentioned  in  the  plea:  as  if 
it  be  alleged  that  the  defendant  procured  letters- patent,  and  he  say  that 
he  did  not  procure  them,  be  should  conclude  to  the  country ;  for  the^ 
procurement  ia  the  principal  matter.     R.  3  Mod.  79.    So,  if  a  defend- 
ant plead  a  special   negative  to  the  affirmative  in  the  declaration,  he^ 
should  conclude  to  the  country :  as  in  debt  on  bond,  if  he  plead  a  spe- 
cial iftMi  est  factum^  such  as  a  delivery  as  an  escow,  he  should  con- 
clude to  the  country.    K.  1  Salk.  274.    Com.  Dig.  Pleader,.  £.  32^ 
If,  however,  the  plea,  in  any  of  these  cases,  conclude  with  a  verifi- 
catioQ,  &c.,  instead  of  concluding  to  the  country*  it  is  merely  a  de- 
fect in  form,  and  can  be   taken  advantage  of  by  special    demurrer 
only.     4  And,  g«  16.    2  Saund.  190.  (n.  5.) 

Special  Tranierse^  Formerly  a  plea  containing  o  sjpecial  traverse 
must  have  concluded'  with  a  verification.  Co.  Lit.  126  a.  2  Saund. 
169.  2  Str.  671.  1  Salk.  4.  R.  3  Mod.  203.  Fitzg.  130.  But  now 
by  Reg.  PI.  H.  4  W.  4, 1.,  s.  18t ''  all  special  traverses^  or  traverses 
with  an  inducement  of  affirmative  matter,  shall  conclude  to  the  country  u 
Provided  that  this  regulation  shall  not  preclude  the  opposite  party  from 
pleading  over  to  the  inducement,  when  the  traverse  is  immaterial."^ 
See  ante,  p.  193.  Formerly,  the  opposite  party  might  traverse  the  in- 
daeemeot,  act  only  in  eases  wJbere  tlie  travafse  was  immaterial,  but 
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also  where  the  traverse  Was  of  the  time  or  place  ft^ted  id  thd  d^diM' 
tion,  &c.  Cro.  Car.  105.  Co.  Lit.  182  b.  Hob.  104.  Moor,  428,  S90s 
1  L.  Raym.  121,  and  see  Com.  Dig.  Pleaderi  6.  18.  But  as  the  above 
proviso  allows  a  party  to  plead  to  the  inducement  only  in  cases  where 
the  traverse  is  immaterial,  the  opposite  party  cannot  now  do  so  in  cases 
where  the  traversb  is  of  the  time  or  place  in  the  preceding  pleading) 
for  as  the  special  travei*se  now  always  concludes  to  the  country^  in  all 
cases  not  wiihin  the  above  proviso,  he  must  join  issue  upon  it,  by  ad- 
ding  tbe  similiter;  he  is  precluded  by  the  conclusion  to  the  ooontry 
from  doing  otherwise. 

Tilk  and  Colourj]  Where  the  defendant  pleads  hfi  title  and  gives 
colour  to  the  plaintiff,  (see  ante^  p.  195,)  he  lAust  condude  with  a  veri- 
fication. If  he  conclude  to  the  country,  howevefi  the  plaintiff  can  take 
advantage  of  the  mistake  by  special  demurrer  only.  4  Anni  c.  lA.  3 
Saund.  100.  (n.  5.) 

Confession  and  Avoidanee."]  If  the  plea  confess  and  avoid  the  mat* 
ter  of  the  declaration,  (see  ante»  p.  109,)  it  must  conclude  with  a  verifi- 
cation; it  being  an  established  rule  in  pleas,  replications,  &c.,  that 
whenever  new  matter  is  introduced,  the  pleading  must  *conclude  with 
a  verification,  in  order  to  give  the  other  party  an  opportunity  of  an- 
swering it.  1  Saund.  108.  (n.  1.)  Garth.  337^  1  Lutw<  lOL  2  Wils. 
66.  2  T.  R,  570.  Doug.  00,  and  the  authorities  there  cited.  DocU  PI. 
50.  284.  8  H.  6.  28.  As  if  in  assumpsit  the  defendant  plead  infancy, 
he  must  conclude  with  a  verification.  Fortesc.  334.  So,  if  the  plains 
tiff  say  that  the  defendant  received  20/.  for  which  he  did  not  accouot ; 
and  the  defendant  plead  that  he  was  robbed  of  it,  and  gave  noiioe 
thereof  to  the  plaintiff;  the  plea  must  conclude  with  a  verification. 
R.  2  Lev.  5.  So  the  special  plea  of  bankruptcy  must  conclude  witk 
a  verification ;  but  the  general  plea  of  bankruptcyi  which  is  usually 
pleaded  where  the  certificate  has  been  obtained  before  the  commence- 
ment of  the  action,  should  conclude  to  the  country.  Fortesc.  334b 
Barnes,  330.  An  avowry,  also,  does  not  conclude  with  a  verifica- 
tion, for  it  is  in  the  nature  of  a  count.  Co*  Lit.  303  a.  K«  E^wd. 
342  a.  163  a.  If  a  plea  of  confession  and  avoidance  do  sot  con- 
clude with  a  verification,  the  omission  or  defect  C4in  be  Uken  ad- 
vantage of  by  special  demurrer  only.  4  Ann*  c.  16.  See  Lutw.  2L 
16.     1  Vent.  240.    Skin.  340.    Com.  Dig.  Pleader,  B.  S3. 

Matter  of  Record.']  When  matter  of  record  is  pleaded,  the  plea 
should  conclude  with  a  verification  by  the  record,  thus:  **mnd  this  he 
the  said  /.  6\  is  ready  to  verify  btf  the  said  record.**  As  to  ifae  prewi 
patetper  recordum^  and  in  what  cases  necessary,  see  ante,  p.  187*  149« 
In  pleading  a  writ,  however,  it  is  not  necesaary  to  conclode  with  a. 
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fieftlioA  by  the  record,  Fortetc.  334,  even  ia  tbie  (6aM  of  a  writ  with 
Continuances.  So,  if  the  plea  contain  matter  of  fact  as  well  as  matter 
of  record,  it  should  not  conclude  with  a  verification  bv  the  record^  but 
with  a  verification,  6r  to  the  Country,  as  in  ordinary  cases :  as  if  it  b^ 
alleged  that  the  plaintiff  procured  letters- patent,  and  the  dther  party 
say  that  he  did  not  procure  them,  hi9  sbbukl  conclude  to  the  country ; 
for  the  procurement,  which  is  a  matter  of  htu  is  the  principal  matter. 
R.  3  MX}d.  79.  The  plea  of  ntil  iiel  rBcard^  also,  nkust  not  conclude 
IvMi  a  verification  by  the  record,  but  with  a  verifitatit)n  merely ;  see 
Fortesc.  839 ;  nnl  tie!  record  to  debt  on  an  Irish  judgment,  concludes  to 
the  country.    5  East,  473. 

No  advantage  shall  be  taken  for  want  of  '*hocpantUus  eat  xfmjican 
per  reeardum  ;"  or  ^  orprotUpatetperrecordum"  unless  specially  shewn 
for  cause  of  demurrer.  4  Ann,  c.  16,  s.  1,  and  see  5  Mod;  8,  9.  Per 
Holt. 

Matter  of  EHappeL]  As  to  the  conclusion  of  a  plea  of  matter  of 
estoppel,  see  ante,  p.  212. 

•Sbct.  IVi 

Sham  Pleas. 

Sham  pleas  are  frequently  pleaded  by  attomies,  in  ord^r  tb  delay  the 
plaintiff,  and  gain  time  for  the  defendant. 

This  is  no  doubt  an  abuse  of  pleading,  and  the  court  accordingly  look 
tipon  it  with  great  jealousy.  Where  a  sham  plea  was  pleaded  of  judg» 
tnents  recovered  in  the  court  of  Pie  Poudre  in  Bartholomew  fair,  in 
terms  palpably  fictitious  and  out  of  the  regular  course,  the  court  repro- 
bated the  practice,  and  suffered  the  plaintiff  to  sign  judgement  as  for 
want  of  a  plea,  and  made  the  defendant's  attorney  pay  all  the  costs  oc- 
casioned by  the  plea,  together  with  the  costs  of  the  role  &c.  10  East, 
237.  So  where  the  defendant  pleaded  a  sham  plea  of  judgment  recov- 
ered to  one  of  the  counts  in  the  declaration,  and  a  sham  plea  of  payment 
to  the  other  counts^  the  court  upon  application  allowed  the  plaintiff  to 
sign  jadgment  as  for  want  of  a  plea,  and  ordered  the  defendant  or  his 
attorney  to  pay  the  costs  of  the  plea  and  of  the  applicatiooi  on  an  af- 
fidavit that  both  pleas  were  false;  because  these  pleas  would  have 
raised  issues  requiring  different  modes  of  trial,  and  thereby  imposed  an 
improper  difliculty  upon  the  plaintiff.  2  Barn.  &  Aid.  197.  777.  So 
where  a  sham  plea  stated  that  the  defendant  gave  the  plaintiff  a  bill  of 
exchange  for  part  of  the  debt,  and  assigned  to  him  an  Irish  judgment  for 
tlie  residue ;  the  plea  being  ingeniously  drawn,  and  such  as  would  pat 
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the  plaintiff  to  the  necessity  of  consolting  counsel,  and  thereby  occasToiP 
delay  and  expense,  the  court  upon  application  allowed  the  plaintiff  to 
sign  judgment  for  want  of  a  plc^,  and  ordered  the  defendant's  attorney 
to  pay  the  costs  of  the  application.     3  Barn,  ic  Ald«  199«    And  see  I 
Taunt. '225.    So,  when  the  defendant,  after  obtaining  an  order  to  stay 
proceedings  upon  paynient  of  debt  and  costs,  and  having  abandoned  that 
order,  filed  a  sham  plea  of  judgment  recovered,  which  the  plaintiff  treat- 
ed as  a  nulity  and  signed  judgment :  the  court  refused  to  set  aside  the 
judgmental  as  the  plea    appeared  evidently  to  be  false,  from  the  cir^ 
eumsiance  of  the  defendant's  having  obtained  the  order  above  mention- 
ed.    MS.  H.  1820.    So,  where  to  debt  on  jiudgmenl  the  defendant 
pleaded  a  release,  which  he  alleged  had  been  destroyed  by  accident,  the 
Court  of  CoflMnon  Pleas,  upon  an  affidavit  that  the  pteawas  wholly  falser 
allowed  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea.    8  Bing. 
435.     And  the  Court  of  Exchequer  have,  upon  application,  set  aside  a 
plea,  under  simitar  circumstances.     1  Dowl.  648.    But  it  is  not  by  any 
means  a  matter  of  course,  for  the  courts  to  interfere  thus  summarily  inf 
such  cases,  upon  a  mere  affidavit  of  the  fahehood  of  the  plea,  which 
would  in  effect  be  trying  the  issue  t)etween  the  parties  upon  affidavit  ^ 
see  2  B.  &.  C.  81.     1  Bing.  S80.    4  Id.  512.     2  Cromp.  J^  J.  85 ;  it  19 
only  where  the  plea  appears  to  be  palpably  fictitious,  or  out  of  the  asu* 
al  course,  that  they  will  do  so.    See  1  Arch.  Pr.  C.  B.  HI.    Formerly, 
the  plea  of  a  judgment  recovered  in  another  court  for  the  same  caase  o^ 
action,  was  the  common  and  ordinary  sham  plea.  *adopted  in  most  ca- 
ses.    But  this  is  now  virtually  abolished  by  Rcig.  PI.  H.  4  W.  4^  1.,-s; 
8,  by  which  it  is  ordered,  that  ^  where  a  defendant  shall  plead  a  plea 
of  judgment  recovered  in  another  court*  bo  shall  in  the  margin  of  socb 
plea  state  the  date  of  such  judgment,  and  if  such  judgment  shall  be  in  a- 
court  of  record,  the  number  of  the  roll  on  which  such  proceedings  are 
entered,  if  any ;  and  in  default  of  his  so  doing,  the  plaintiff  shall  be  at 
liberty  to  sign  judgment  as  for  want  of  a<  plea ;  and  in  case  the  same  be 
falsely  stated  by  the  defendant,  the  plaintiff,  on  producing  a  certificate 
from  the  proper  officer  or  person  having  the  custody  of  the  records  or 
proceedings  of  the  court  where  such  judgment  is  alleged  to  have  beei> 
recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  as  there- 
in stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  h^ 
kave  of  (he  court  or  a  jqdge* 
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Sect.  V. 

Several  Pkas. 

At  Common  Law*'}  The  defendanU  at  common  law,  may  plead  sev* 
«ral  pleas,  provided  each  goes  to  a  difiereot  and  distinct  part  of  the  dec* 
laratioD.  Co,  Lit.  304  a.  [33  H.  6,  51,  52.  Doct.  PI.  142.  146.}  As 
in  dower,  the  tenant  may  plead  joint*tenancy  to  part,  and  detinue  of 
charters  as  to  the  residue  ;  Kit.  223  b  :  or,  in  assise,  a  fine  as  to  a  moi- 
ety, and  a  release  of  the  father  with  warranty  as  to  the  other  moiety. 
Id.  In  trespass  for  an  assault,  battery  and  wounding,  tlie  defendant 
may  plead  not  guilty  to  the  wounding,  and  justify  the  assault  and  bat* 
tery.  Mar.  pi.  106.  So,  in  trespass  for  breaking  his  house,  &c.,  the 
defendant  may  plead  as  to  all  the  trespass  prceUr  three  posts,  not  guilty ; 
and  as  to  the  breaking  the  three  posts,  he  may  justify.  R.  Cro.  El.  37. 
Com.  Dig.  Pleader,  E.  2.  see  37  H.  6. 38.  18  E.  4.  1 1  b.  So,  if  a  man 
^ive  me  all  \  his  trees,  and  he  cut  them  down,  and  I  carry  them 
away  ;  to  trespass  for  cutting  down  and  carrying  them  away,  I  may 
ptead  not  guilty  as  to  catting  them  down,  and  justify  as  to  taking  them 
away.    Dy.  305  a.    33  H.  6.  12  b,  per  Prisot. 

A  defendant,  however,  will  not  be  allowed  to  plead  in  abatement  and 
in  bar  to  different  parts  of  the  same  declaration.  11  Co.  52  a.  D.  1 
Sid.  176.  Nor  can  he  plead  a  tender  to  one  count,  and  alien  enemy  to 
another ;  10  East,  326 ;  for  the  latter,  if  true,  is  a  sufficient  answer  to 
the  whole  declaration.  So  in  a  praecipe  quod  reddai,  if  the  defendant 
pleaded  bastardy  as  to  one  acre,  and  joint-tenancy  as  to  the  other,  it 
was  bad ;  for  the  bastardy  was  an  answer  to  the  whole.  32  H.  6,  33 
b.  7  H.  6,  14.  Nor  can  a  defendant  plead  nil  debet  to  part,  and  nU 
habet  in  tenementis  to  another  part ;  for  nil  debet  admits  the  demise.  R« 
4  Mod.  254.    R.  1  Salk.  218. 

Nor  could  he  at  common  lawSplead  several  pleas  to  the  same  part  of  the 
declaration.  Therefore  he  could  not  plead  not  guilty  to  part,  and  justify 
for  the  same  part.  R.  1  Uol.  49.  and  see  Co.  Lit.  303  a.  304  a.  Hob. 
295.  So,  to  debt  on  several  bonds,  he  could  not  plead  a  release  of  all 
actions,  and  that  one  of  the  bonds  was  obtained  by  duress  of  imprison* 
ment.  Per  cur.  21  H.  6,  18.  and  see  3  H.  6,  16,  *19.  The  plea  in 
these  cases  is  bad  for  duplicity  ;  and  advantage  may  be  taken  of  it  by 
special  demurrer.    Ante,  p.  174,  176.   - 

By  Statute^  4^.]  We  have  seen  that  at  common  law  a  defendant 
could  not  plead  two  or  more  pleas  to  the  same  part  of  the  declaration 
But  by  Stat.  4  Ann.  c.  16,  any  defendant  Or  tenant  in  any  action  or  suit, 
or  any  plaintiff  in  replevin,  in  any  court  <^  record,  may,  with  leave  of 
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the  tame  court,  plead  as  many  several  matters  thereto,  as  be  shall  think 
necessary  for  his  defence.  The  pleas  must  be  pleaded  at  one  and  the 
same  time  ;  Fortesc.  336.  Barnes,  338 ;  and  the  defendant  is  not  res- 
tricted in  the  number  of  them.  Fortesc.  337.  He  cannot,  however, 
plead  and  demur  to  the  same  part  of  the  declaration  ;  8  Mod.  281. 
827;  nor  plead  in  bar  and  in  abatement;  Hardw.  135;  nor  does  the 
statute  extend  to  allow  of  two  or  more  rejoinders  to  the  same  part  of 
the  replication,  or  the  like^  2  Str.  908.  Bac.  Abr.  Pleas,  R.  3.. 
Barnes,  364. 

Where  a  defendant  is  allowed  by  a  statute  to  give  special  matter  in 
evidence  under  the  general  issue,  he  cannot  plead  the  general  issue  and 
also  a  special  plea  of  justification.    Neal  v.  Mackenzie,  4  Tyr.  670. 

First,  as  to  several  pleas  embodying  the  same  answer  or  defence : 
By  Reg.  PL  H.  4  W.  4, 1,  s.  5,  several  pleas  or  avowries,  or  cognizan- 
ces shall  not  be  allowed,  **  unless  a  distinct  ground  of  answer  or  de- 
fence is  intended  to  be  established  in  respect  of  each."  As  for  exam- 
ple, «'  Pleas,  avowries  and  cognizances,  founded  on  one  and  the  same 
principal  matter,  but  varied  in  statement,  description,  or  circumstances 
only,  (and  pleas  in  bar  in  replevin  are  within  the  rule),  are  not  to  be 
allowed.  Pleas  of  eoloit  ad  diem  and  solmt  post  diem,  are  both  pleas 
of  payment,  varied  in  the  circumstances  of  time  only,  and  are  not  to  be 
allowed.  But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of 
a  release,  are  distinct,  and  are  to  be  allowed.  Pleas  of  an  agreement 
to  accept  the  security  of  A.  B.  in  discharge  of  the  plaintiff's  demand, 
and  of  an  agreement  to  accept  the  security  of  C.  D.  for  the  like  pur- 
pose, are  also  distinct,  and  to  be  allowed.  But  pleas  of  an  agreement 
to  accept  the  security  of  a  third  person  in  discharge  of  the  plaintiff's 
demand,  and  of  the  same  agreement,  describing  it  to  be  an  agreement  to 
forbear  for  a  time  in  consideration  of  the  same  security,  are  not  distinct* 
for  they  are  only  variations  in  the  statement  of  one  and  the  same  agree- 
ment, whether  more  or  less  extensive,  in  consideration  of  the  same 
security,  and  not  to  be  allowed.  In  trespass  quare  clausum  fregU, 
pleas  of  soil  and  freehold  of  the  defendant  in  the  locus  in  f  uo,  and  of 
the  defendant's  right  to  an  easement  there,  pleas  of  right  of  way,  of 
common  of  pasture,  of  common  of  turbary,  and  of  common  of  estovers, 
are  distinct,  and  are  to  be  allowed.  But  pleas  of  right  of  common  at 
all  times  of  the  year,  and  of  such  right  at  particular  times,  or  in  a 
qualified  manner,  are  not  to  be  allowed.  So  pleas  of  a  right  of  way 
over  the  locus  in  quo,  varying  the  termini  or  the  purposes,  are  not  to  be 
allowed.  Avowries  for  distress  for  rent,  and  for  distress  for  damage 
feasant,  are  to  be  allowed;  but  avowries  for  distiess  for  rent,  va^ 
rying  the  amount  of  the  rent  reservedi  or  the  times  at  which  the  real 
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is  payable,  are  not  to  be  allowed.  The  examples  in  this  and  other 
places  specified,  are  given  as  some  instances  only  of  the  application  of 
the  rules  to  which  they  relate ;  but  the  principles  contained  in  the  rules 
are  not  to  be  considered  as  restricted  by  the  examples  specified."  From 
this  rule  it  follows  of  course,  that  a  defendant  cannot  *plead  specially 
aoy  matter  of  defence  which  can  be  given  in  evidence  under  the  gener- 
al issue,  (see  ante,  p.  178  &c.,)  and  also  plead  the  general  issue. 

By  the  same  rule,  s.  6,  where  more  than  onie  plea,  avowry  or  cogni« 
zance  shall  have  been  used,  in  apparent  violation  of  the  preceding  rule, 
the  opposite  party  shall  be  at  liberty  to  apply  to  a  judge,  suggesting 
that  two  or  more  of  the  pleas,  avowries  or  recognizances,  are  founded 
on  the 'Same  ground  of  answer  or  defence,  for  an  order  that  all  the 
pleas,  avowries  or  cognizances  introduced  in  violation  of  the  rule,  be 
struck  out  at  ihe  cost  of  the  party  pleading ;  whereupon  the  judge 
shall  order  accordingly,  unless  he  shall  be  satisfied  upon  cause  shewn, 
that  some  distinct  ground  of  answer  or  defence  is  intended  to  be  estab- 
lished in  respect  of  each  of  such  pleas,  avowries  or  cognizances,  in 
which  case  he  shall  indorse  upon  the  summons,  or  state  in  his  order, 
as  the  case  may  be,  that  he  is  so  satisfied,  and  shall  also  specify  the 
pleas,  avowries  or  cognizances  mentioned  in  such  application,  which 
shall  be  allowed. 

And  by  the  same  rule,  s.  7,  where  there  is  more  than  one  plea,  avow- 
ry or  cognizance  upon  the  record,  and  the  party  pleading  fails  to  estab- 
lish a  distinct  ground  of  answer  or  defence  in  respect  of  such  plea^ 
avowry  or  cognizance,  a  verdict  and  judgment  shall  pass  against  him 
upon  each  plea,  avowry  or  cognizance,  which  he  shall  have  so  failed 
to  establish,  and  -he  shall  be  liable  to  the  other  party  for  all  the  costs 
occasioned  by  such  plea,  avowry  or  cognizance,  including  those  of  the 
evidence  as  well  as  those  of  the  pleadings ;  and  further,  in  all  cases  in 
which  an  application  to  a  judge  has  been  made  under  the  preceding  rule, 
and  any  plea,  avowry  or  recognizance  allowed  as  aforesaid,  upon  the 
ground  that  some  distinct  ground  of  answer  or  defence  was  bona  Jide 
intended  to  be  established  in  respect  of  such  plea,  avowry  or  recogni- 
zance so  allowed,  if  the  court  or  judge,  before  whom  the  trial  is  had, 
shall  be  of  opinion  that  no  such  distinct  ground  of  answer  or  defence 
was  bona  fide  intended  to  be  established  in  respect  of  such  plea,  avow- 
ry or  cognizance  so  allowed,  and  shall  so  certify  before  final  judgment, 
such  party  so  pleading  shall  not  recover  any  costs  upon  the  issue  or 
issues  upon  which  he  succeeds,  arising  out  of  any  plea,  avowiy  or 
cognizance,  with  respect  to  which  the  judge  shall  so  certify. 

Secondly,  as  to  several'  pleas,  each  stating  a  distinct  ground  of 
answer  or  defence ;  the  defendant»  besides  the  general  issue,  will  in 
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general  be  allowed  to  plead  apecially  such  other  distinct  answers  or 
defences  as  cannot  be  given  in  evidence  under  the  general  issue,     la 
assumpsit,  indeed,  he  will  not  be  allowed  to  plead  non  oMSumpsU  to  the 
whole,  and  a  tender  as  to  part ;  4  T.  R.  194-    8  Wits.  145.  and  see  5 
T.  K.  97.    2  Str.  949 ;  but  he  may  plead  non  assumpsU  and  the  statute 
of  limitations ;  Id.  389.    Str.  678.  889.  and  see  Barnes,  331.     Portesc. 
337  ;  non  assumpsit^  the  statute  of  limitations,  and  set-off :  Barnes* 
280 ;  fion  assumpsit  and  a  set*off ;  Id.  360.  36CL  and  see  Id.  888 ;  mm 
assumpsit^  and  judgment  recovered ;  Fortesc  887;  but  see  2  B.  dc  A. 
777;  non  assumpsit^  and  that    defendant  was  discharged  under  an 
insolvent  act ;  Barnes,  843 ;  non  assumpsit  and  bankruptcy ;  2  Str.  1000. 
See    Fortesc.  386;  non  asiumpsU  and    plena  administranii ;  Barnes, 
348.  368.  and  see  Id.  *832.     Buob.  182 ;  non  assumpsit^  and  ne'  ungues 
executor;  Fortesc. 886 :  non  assumpsithy  testator,  statute  of  limitatioost 
non    assumpsit  by  executort  and  plene  administravit     Hardw.  248. 
In  debt,  also,  the  defendant  cannot  plead  non  est  factum  to  the  whole 
declaration,  and  a  tender  as  to  part.    5  T.  R.  07.    4  Taunt.  450.    The 
Court  of  Common  Pleas  have  also  refuled  to  allow  non  est  factum  and 
soloit  post  diem ;  Barnes,  863.    2  W.  B1.  905 ;  non  est  factum  and  sol* 
vit  ad  diem;  2  W.  Bl.  993,  and  see  13  East,  255 ;  and  non  est  factum^ 
and  other  pleas  which  necessarily  import  the  execution  of  the  deed'   8 
Taunt  385 ;  so,  non  est  factum  and  coverture,  the  latter  being  in  abate- 
ment, the  former  in  bar.    Uardw.  135.    But  the  defendant  may  plead 
non  est  factum  and  usury ;  2  B.  dr  P.  12 ;  non  est  factum  and  bankrupt- 
cy;  2  Sir.  871.  1000;  non  estfactum^  and  that  the  defendant  was  dis- 
charged under  an  insolvent  act ;  Barnes,  348 ;  non  est  factum  and  in- 
fancy ;  Id.  363  ;  non  est  factum  and  duress  ;  Id.  359 ;  non  est  factum 
and  ne  ungues  executor;  Id.  352 ;  non  est  factum^  and  conditions  per- 
formed, Bunb.  96.    So  in  debt  on  articles  of  agreement  relating  to 
South  Sea  Stock,  the  defendant,  had  leave  to  plead  non  estfactwn^  non 
obtulitf  non  dedit  noHtiam  secundum  the  proviso  in  the  deed,  and  that  the 
deed  was  not  registered.    Bac.  Abr.  Pleas,  K.  3.    So,  in  debt  on  bond 
conditioned  to  marry  the  plaintiff  upon  request,  the  defendant  had  leave 
to  plead  non  est  factum^  and  that  she  had  never  been  requested.    2  Sir. 
908.  See  1  New  Rep.  121.  1  B.  &  P.  447.     But  in  an  action  in  the 
King's  Bench,  on  a  bond  given  in  the  East  Indies,  where  the  subscri- 
bing witness  resided,  the  defendant  having  (after  many  delays  already 
caused  by  him)  pleaded  non  est  factum^  solvit  ad  diem  and  solvit  post 
diem^  under  a  rule  to  plead  several  matters ;  as  it  appeared  that  this 
was  done  merely  for  the  purpose  of  delay,  and  that  a  part  payment  of 
the  debt  had  been  made  recently  before  the  commencement  of  the  ac- 
tion>  the  court  upon  application  discharged  the  rule  to  plead  several 
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mttersv  in  order  to  make  the  defeodant  elect  to  stand  either  on  the  plea 
of  noH  €$i  faclum^  or  od  the  other  pleas.     18  East*  2$5. 

To  debt  for  work  and  labour,  aod  for  money  paid  to  the  ase  of  the 
defendant ;  the  court  allowed  the  defendant  to  plead  the  general  issue, 
and  also  that  the  work  was  done,  and  money  paid  by  the  plaintiff  in 
carrying  into  effect  illegal  wagefi  as  to  the  price  of  tallow.  Triebnerr 
r.  Duerr,  1  Bing.  N.  C.  266. 

Iq  trespass,  the  defendant  may  plead. not  guilty,  and  $on  aisauU  de- 
mesne  ;  Bac.  Abr«  Fleas,  K^  3.  Barnes,  35^1,  852  \  not  guilty  and  a  li^ 
cence ;  Barnes,  864,  see  Id.  840.  851 ;  not  guilty,  and  motHier  manut 
ingmeuU ;  Barnes,  852 ;  not  guilty,  ion  ossmU  demesne^  and  molUter  ma- 
nu9  impontU.  Id.  855*^  not  guilty,  and  a  justification  ^  Id.  855,  856.* 
See  Id  830.  Fortesc.  385 ;  not  guiltv,  and  a  sum  paid  in  satisfaction 
of  all  trespasses ;  Id.  340 }  not  guilty,  and  tender  of  amends.  Id.  866r 
see  Id.  850.  But  to  an  action  for  assault  and  false  imprisonafient,  the 
Coort  of  King's  Bench  have  refused  to  allow  the  defendant  to  plead 
alien  enemy^  together  whh  a  special  justification  inconsistent  tfaerewitbr 
and  also  the  general  issue*    12  East,  206. 

In  case  against  the  postmastepgeneral,  he  was  allowed  to  plead  not 
gofhy,  and  the  statute  of  Nmitations.  2  Str.  880.  Pit2g.  180.  Barnard^ 
407.  So,  in  case  for  wordsi  not  guilty  and  a  justification  have  been 
allowed.  Barnes,  856r  In  troter,  the  defendant  has  been  allowed  ta 
plead  not  guilty,  and  a  general  release ;  Id.  847 ;  *but  the  Common 
Pleas  have  refused  to  allow  of  not  guiliy,  and  an  accord  and  satis" 
faction.  Id.  820;  and  not  gnilty  and  the  bankruptcy  of  Uie  plaintiff.* 
Id.  860. 

In  repieTitt,  the  defendant  has  been  allowed  to  plead,  property  in 
anothert  and  a  justification  as  a  distress  for  rent ;  Barnes,  898 ;  distress 
damage  feasant,  and  for  rent  in  arrear ;  Id.  840  \  nan  eepU,  property  in 
another,  and  Ubermm  (enanentum*    id.  864^  865.  and  see  Id.  861. 

In  quare  impedit,  the  patron  has  been  allowed  to  plead  that  he  wa9 
seiaed  in  fee  of  the  advowson,  and  that  he  had  the  next  presentation  f 
Fortesc-  837 ;  but  in  a  case  where  the  king  ifiM  a  party,  the  rule  ta 
plead  double  was  reAised.  Barnes,  853.  Willis,  688.  Ito  $cire  facias 
on  a  judgment,  the  terretenant  was  allowed  to  plead  payment  of  the 
money  recovered,  and  that  the  defendant  in  the  original  action  was  not 
seised.    Hardw.  15S. 

An  executor  will  be  albwed  lo  plead  pbw  admini&iramt  and  a  set-off  f 
Barnes,  847 ;  iolvU  ad  diem  or  payment,  MdpieneaAniniitraoit  ;^  HardWr 
178.  Bunb.  181 ;  ne  unqnee  to^cuCoTi  and  j^Zsms  odminiMtrsmL  BameSf 
840.  9U.  865.  A  bankrupt  will  be  aHowed  to  plead  his  bankruptcy, 
goMniHy  and  specially.    2  Sir.  lOM.    In  debt  for  rekit»  the  defendant 
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has  been  mliowed  lo  f)iead  nU  kabuii  in  ienementis  aod  ten  demisii ;  fia€i 
Abr.  Pieas,  K.  8 ;  sOt  a  tender  and  eTiction ;  Id.  1  Str.  496 ;  so,  noo- 
tenure,  nothing  in  arrear,  and  infancy ;  5  TaunU  M0«  1  Marsh.  74 ;  so, 
in  debt  against  an  heii*,  soivit  ad  ftiem^  and  riens  per  di$ceni.  See  Barnes, 
332.  In  trespass,  the  defendant  has  been  allowed  to  pifead  a  licence, 
and  a  justification  of  cutting  down  some  botighs»  because  they  hung 
over  his  garden ;  Bac.  Abr.  Pleas,  K.  8 ;  so,  that  he  cut  down  a  tree 
for  repairs,  and  because  it  interrupted  his  water-course.  I  Str.  425. 
But  the  defendant  will  not  be  allowed  to  plead  two  justifications  ooder 
distinct  titles ;  Fortesc;  880 ;  and  leave  to  plead  hberwn  ttfiMHientaa, 
and  a  justification  of  pulling  dawn  a  weir  as  a  nuisancei  has  been  re- 
fused ;  Barnes,  820 ;  so,  leave  to  plead  tender*of  amends^  and  a  justifi- 
cation that  the  plaintiff's  fences  were  out  of  repair,  has  been  refused. 
Fortesc.  386. 

The  statute  4  Ann.  c.  16»  above  mentioned^  does  not  extend  to  penal 
actions ;  4  Ann.  c.  16«  Si  5.  4  T^  R.  701.  Hardw.  202i  2  Stn  1044.  2 
WUs.  21.  Barnes,  365 ;  nor  to  suits  where  the  king  is  a  party.-  Willes. 
583,  unless  for  a  debt  immediately  owing  to  him,  or  in  matters  of  reve- 
nue. Barnes,  858.  So  the  statute  does  not  extend  to  allow  two  or 
more  pleas,  which  require  different  trials  3  thus^  in  dower,  the  tenant 
cannot  ptead  ne  unqiies  accauple  and  a  mortgage  9  for  the  first  shouM 
be  tried  by  the  bishop,  the  second  by  a  jury.  Comyn's  R.  148.  So, 
ne  ungues  accoupb^  and  ne  ungues  seisie  que  dower f  cannot  be  pleaded, 
for  the  same  reasoni  2  W.  Bl.  1157.  1207.  See  2  Wils.  118;  nor 
a  judgment  recoveredi  and  accord  and  satisfaction.  Semb.  2  Barn.  A 
Aid.  777. 

Formerly,  the  courts  were  in  the  habit  of  refusing  a  rule  to  plead 
several  matters,  where  the  pleas  were  inconsistent  with  each  other. 
But  this  rule  has  in  nK>dern  practice  been  much  relaxed,  and  the  courts 
will  at  present  in  general  allow  the  defendant  to  shape  his  ^defence  in 
any  manner  he  may  think  most  conducive  to  his  interest,  by  means  of 
several  pleas,  containing  distinct  answers  or  defences,  provided  the 
pleas  be  not  such  as  to  put  the  plaintiff  to  unnecessary  difficulties  in 
proving  issues  foreign  to  the  merits  of  the  nratter  in  question  f  far  al* 
though  the  court  are  bound  to  grant  the  benefit  of  this  statute  to  per- 
sons  applying  for  it,  yet  they  will  take  care  that,  in  doing  so,  the  sta- 
tute is  not  abused,  by  multiplying  fruitless  and  impertinent  issuea.  See 
Bac.  Abr.  Pleas,  K.  8.  4  Bing.  525.  If  the  pleas,  in  deed,  be  inconsis- 
tent, the  Court  of  Common  Pleas  will  require  an  affidavit  of  their  ne- 
cessity, before  they  will  allow  them.    8  Bing.  685. 

Before  you  plead  several  pleas,  Ac.  a  rule  must  first  be  drawn  up,  to 
enable  you  to  do  sa    And  by  Reg.  Gen*  H.  2  W.  4|  $.  84|  ««if  a  party 
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]jtea(i  several  pleas,  aTowriea  or  cognizances,  without  a  rule  for  that 
purpose,  the  opposite  party  shall  be  at  liberty  to  sign  judgment/' 
But  by  Reg«  Gen,  T.  1  W.  4,  s.  13,  **  no  rule  to  shew  cause  or  mo- 
tion shall  be  required,  in  order  to  obtain  a  rule  to  plead  several 
matters,  or  to  make  sereral  aTowries  or  coi^Dizances ;  but  that  such 
rales  shall  be  drawn  op  upon  a  judge's  order,  to  be  made  upon  a 
summons,  accompanied  by  a  sbort  abstract  or  statement  of  the  in- 
tended pleas,^  aTowries  of  cognizances:  provided  that  no  summons 
or  order  shall  be  necessary  in  tbe  foltdwing  cases;  that  is  to  say, 
when  the  plea  of  non  assumpsit^  or  nil  debet  or  fion  detinetf  with  pr 
without  a  plea  of  tender  as  to  part,  a  plea  of  tbe  statute  of  limita- 
tions, setoff,  bankruptcy  of  the  defendant,  discharge  under  an  iosol* 
vent  act,  plena  adminisirtmtt  plene  adminuiravit  prater^  infancy  or 
coTerture,  or  any  two  or  more  of  such  pleas,  shall  be  pleaded  to« 
gether;  but  in  all  such  cases  a  rule  shall  be  drawn  Up  by  the  pro- 
per officer  upon  the  production  of  the  ingrossment  of  the  pleas,  or 
a  draft  or  copy  thereof.**  -^ 

The  form  of  pleading  a  second  plea,  under  this  statute,  is  thus : 
<*  And  for  a  further  plea  in  this  behalf  the  said  defendant  says  that* 
[&c.  stating  the  matter  of  defence.]  Formerly  the  plea  always  stated 
that  it  was  pleaded  with  the  leave  of  the  court ;  and  omitting  to  do 
so,  has  been  holden  bad  upon  spedal  demurrer.  Aodr.  108,  but  see 
1  Wils.  219.  But  now,  by  Reg.  PI.  H.  4  W.  4,  I.  s.  11,  «Mt  shall 
not  be  necessary  to  state  in  a  second,  or  other  plea  or  avowry,  thai 
it  is  pleaded  by  leave  of  tbe  court,  or  according  to  the  form  of  the 

statute,  or  to  that  eflfoct* 

» 

sbct.  vr. 

Pleas  hy  se^ral  Defendants. 

If  there  be  several  defendants,  they  may  either  join  in  their  pleas,  or 
each  may  plead  separately.  2  Salk.  456.  Co.  Lit.  303  a.  If  they 
sever,  the  plaintiff'  may  reply  to  or  join  issue  upon  one  plea,  and  demur 
to  sftiother ;  Cro.  Gar.  243;  or  he  may  in  most  cases  enter  a  nolle  pro* 
sequi  as  to  one  defendant,  and  proceed  against  the  other.  As  to  the 
cases  in  which  be  may  enter  a  nolle  prosequi^  see  2  Arch«  Pr.  C.  P.  [56} 
2G6.  In  actions  where  the  plea  of  one  defendant  enures  to  the  beneBt 
of  all,  as  in  actions  upon  *contracts,  1  Lev.  63.  1  Sid.  76«  Ca.  Pr.  C, 
B.  107.  Pr.  Reg.  102.  3  T.  R.  662,  if  the  plaintiff  fail  of  obtaining  a 
Verdict  against  thoise  who  have  pleaded,  he  cannot  have  damages  as-^ 
sessed  against  the  others  who  let  judgment  go  by  default ;  for  the  coo* 
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4ract  being  entire,  tte  t>UtmiflF  mutt  sucee^J  agalnsi  alt  the  ddiMfckiUf 
or  none*  In  actiona  et  detktd^  cm  ihe  contraiy,  if  the  plaintiff  do  not 
aacceed  agafintt  the  dtsfendants  who  pleads  he  ihay  stilt  haTO  Ma  dama- 
ges*  assessed  against  those  who  allowed  judgment  to:  go  b^  dtktalu  i 
Str.  1109>  ]232,  mlesa  the  plea  of  those  wbo  pleaded^  ptote  thai  tho 
plaintiff  could  have  no  causo  of  actioni  against  mjr  of  theod ;  d  ht 
Raym.  1972.  1  9tr.  610.  8  Mod.  2lt ;  for  theldrt  ia  ae^waUadi  wtit 
aa  joint. 

If  the  defendants  join  in  tlieii*  plemj  and  it  be  in  the  aingalar  nooiber^ 
It  is  bad.  (i.  Lutw.  t58r,  even  on*  a  genwal  denraitreK.  Seolb.  Id. 
Also,  if  is  a  general  rule,  that  if  two  or  more  join  in  a^  defisace^  wWdi 
is  a  sufBcieAt  justificlatioii  for  oae^  but  no  jttstificaltoB  foa  ibei  otknrs^  the 
plea  is  bad  as  to  all)  for  the  court  cannot  ssnrcnr  ft,  and  my  tbat  onel  i» 
guiltf  and  the  other  not,  when  tbey  all  pot  themselves  iipMi  tiiaaoiMf 
terms.  1  Saund.  2B.  (n.  3.)  1  gftr^  M9i  9M.  1 164.  8  T.  R<  976, 9r7# 
Fer  BuHer. 

Sect.  t^ll. 

Defects  in  Pleas,  in  ufhat  Casis  aideit 

By  the  BfipJkaiien,  4<*]  A  bad  pleft  ia  bar  amy  be  abided  bjr  ffae  rek 
plication :  as,  if  the  defendant  in  assise  pleaded  a  feofittcnt  u^a  obth 
dition,  and  entry  for  the  cooditioft  broken,  wtihotit  ahewtng  the  daed^ 
as  he  ought;  if  the  pbimiff  reptied  that  aAer  the  feoffiseM  andfentrjr 
the  defendant  re-enfeoffed  him^  this  confession  in:  the  replicatioQ  aided 
the  defect  in  the  bar  9'  Plowd.  280  b. ;  and  the  same,  if  thNs  plaintiff  bad 
replied  tbat  before  entry  the  defendant  released  to  him.  Id.  Bo,  in 
debt  on  bond  conditioned  to  ntiake  an  estate  to  A^r,  if  the  defendant 
plead  that  he  enfeoded  another  to  the  use  of  Ah  which  is  not  good  with- 
out shewing  that  A.  was  a  party  or  bad  the  deed  &c.,  yet  if  the  pfain- 
ttff  reply  that  be  did  not  enfeoff^  this  aids  the  bar^  H.  Cto.  £L  89ltv 
So,  if  the  defendant  plead  an  aWa#d  dfcdv,  vrithoat  aoflfeient  oertaltMy 
and  the  plaiiHiff  make  a  replicatioii  whidi  importa  the  award  dec*  te 
have  beeii  made,  it  aide  the  oneertainty  of  the  bar  9  aee  Kit^  988  ^  and 
the  Itke,  if  the  defendant  pl^ad  a  judglaent  wtthdot  iii^vo%  ftoui  psM 
fer  reeardUTrt,  and  the  plaintiff  reply  ikat  the  judgmeait  is  fraudulent/ 
R  9  LeTr  811.  ISo,  if  the  piarntiff  by  his  lepUeatbn  abow  that  be  baa 
no  caase  &f  action,  there  shatt  be  jndgnsent  for  the  dbfeadantt  though 
the  bar  be  defefotive }  for  the  eoort  will  form^  their  jodgmem  froon'  the 
whole  reoerd :  aa^  in  escape  at  London,  tiie  defendant  pleads  a  ramking 
upon  freabsuii  at  Stoker  md  the  phrintiffraidiea  that  he  waa  em  ^  hit 
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▼bwbefora  tbe  retaking:  tliit  admits  the  mlaking  on  ireth  suit,  and 
:|iierefone  fbe  phiimiff  ehall  not  maintaia  an  action  for  an  escape ;  ihougb 
a  ve-taking  at  another  ph^  would  be  a  bad*  plea  on  demurrer,  E«  8 
Co.  62  b.  [Qeptieity  in  a  plea«  alao,  is  cured  by  the  plaintiff's  rejdyiog 
instead  of  AMntorring  speeially,  2  H.  6, 14.  4  E*  4»  85,  a.  6  £.  4»  2  a. 
L.  6  E.  4. 1M  a.  Doct.  PL  TO.  270.  So  in  all  cases  of  *inisUkes  in 
ibrm  meroiy,  which  should  bp  taken  advantage  of  by  special  demurrer* 
if  the  plaintiff  demur  genemUy  or  reply,  the  delect  in  the  plea  is  thereby 
cured.  See  Hob.  206.  831.  Latch.  1?9.  Stat.  27  El.  c  5,  s.  I.  4 
Ann.  c.  Id.]  But  defeots  in  point  of  substance,  cannot  be  aided  by  .a 
veplieation :  D.  8  Co.  120  b.  f  10  Co.  04  a.  Go.  Lit.  808  b« :]  os  if  the 
defendant  filead  an  agreement,  and  do  not  ahew  a  ssutis&clioa ;  if  the 
reptieation  deny  the  agreement,  Ihie  jdoes  not  aid  the  bar.  S.it%  287  b^ 
Com.  Dig«  Pleader,  E.  87.  So,  if  tbe  defendant  plead  not  guilty  to  part 
anil  a  justification  to  fbe  residue,  nothing  in  one  plea  ehall  aid  a  defect 
in  the  other ;  for  they  are  distinot  pleadinge.  R.  2  Cro.  §7,  See  Com. 
Dig.  Pleader,  M.  9.    2  Wils.  150. 

By  Vm'didf  4^i]  Pleas  are  aided  at  common  iaw,  after  vefdiet  for 
tbe  party  who  pleaded  fhem,  in  the  same  cases  as  declarations ;  namely, 
where  the  matter  defeefiviely  stated  or  ewitted  (iiot. amounting  toade- 
fectiTe  title  or  the  omissicui  .of  title,)  is  such,  as  must  neoesnarily  have 
been  proi^edat  thetrielfin  order  to  •entitle  ihe  party  pleadiAgto  the 
^rdict  he  has  obtained.  See  2  Arefa.  Pr.  C.  P.  861.  278.  Bel.  N.i>. 
821.  Ante,  p.  163.  ^Out  where  there  is  a  defect,  omission  or  imper* 
fection,  in  some  oi^neteral  parts  of  the  jrieading  that  were,  not  in  issue 
between  the  parties,  so  that  there  can  be  no  room  to  presume. that  the 
defect  or  omission  has  been  supplied  by  proof,  a  verdict  will  not  cure  it 
at  common  law,  1  Saund.  228  a.,  although  in  some  cases  it  would  under 
the  statute  of  jeofails.  Thus  where  a  pleading,  justifying  under  a  right 
of  common,  should  have  averred  that  the  cattle  were  levant  and  cou- 
chant  on  the  party's  land,  and  issue  was  taken  on  the  prescription  only, 
a  verdict  in  favour  of  the  prescription  was  holden  not  to  aid  the  omis* 
sion  of  this  averment  at  common  law ;  Cro.  Jac.  44.  Cro.  £l.*458;  al- 
though it  would  now  be  aided  by  the  statutes  of  joefails.  As  to  the  ca* 
ses  in  which  a  plea  is  aided  by  the  statutes  of  jeofails,  see  2  Arch.  Pr. 
C.  P.  281 ;  and  as  to  the  cases  in  which  it  may  be  amended,  either  at 
common  law  or  by  the  statutes  of  amendments,  see  Id.  280. 

We  have  now  considered  tlie  cases  in  which  a  plea  is  aided  by  a  ver- 
dict for  the  defendant.  On  the  other  hand,  if  the  plaintiff  have  a  verdict 
and  the  plea  be  insufficient,  the  defendant  shall  not  be  allowed  to  take 
advanuge  of  his  insufficient  pleading.    R.  5  Mod.  987.    Com.  Dig. 

Pleader,  £.  88.  and  see  2  Uv.  884. 
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Bad  in  part,  bad  for  the  tDkoleJ]    A  plea  cannot,  like  a  declaration,  be 
bad  in  part,  and  good  for  the  residue ;  but  if  an  entire  plea  be  bad  in 
part,  it  is  bad  for  the  whole.     Thus,  in  trespass  for  breaking  and  enter- 
ing the  plalDtiflf's  close,  and  with  cattle  eating  up  his  grass,  if  the  de- 
fendant plead  a  justification.  Which  is  good  as  to  the  breaking  and  enter- 
ing the  close,  but  bad  as  to  the  trespass  with  the  cattle,  the  plea  is  bad 
for  the  whole.      R.  1  Saund.  27.    [And  upon  the  same  principle,  if  two 
or  more  join  in  a  defence,  which  is  a  sufficieot  justification  for  one  but  no 
justification  for  the  others,  the  plea  is  bad  as  to  all.     1  Str.  509.  904. 
1184.  3  T.  K.  876,  377.  per  Buller,  J.     1  Saund.  28.  (n;  2.)]     So  in  as- 
sumpsit on  several  promises,  if  the  defendant  plead  the  statute  of  lim- 
itations, which  is  a  bad  plea  as  to  *one  count  but  not  as  to  the  others, 
the  plea  is  bad  for  the  whole.    R.  1  Lev.  48.    In  debt  against  an  exec^ 
utor  or  administrator,  where  the  defendant  pleads  'several  judgments, 
and  no  assets  ultra ;  if  the  plea  be  bad  as  to  one  of  the  judgments  it  is 
bad  for  the  whole :  as,  for  instance,  if  one  of  the  judgments  were  against 
the  testator  and  B.,and  he  do  not  shew  that  the  testator  survived ;  for 
otherwise  he  should  not  be  charged  with  it.    .R.  2  Saund.  50.     [See 
upon  this  subject  1   Saund.  337.  (n.  I.)]     In  covenant,  and  several 
breaches ;  if  the  defendant  plead  outlawry  in  bar,  which  is  a  bar  as  to 
one  breach,  but  not  as  to  the  others  ;  the  plea  will  be  bad  for  the  whole. 
R.  Lutw.  515.    Com.  Dig.  Pleader,  E.  36.    A  plea  of  set  oil^  however, 
is  not  considered  to  be  within  this  rnle,  for  it  is  more  in  the  nature  of  a 
declaration.    2  VV.  Bl.  010.    Nor  does  the  rule  apply,  where  the  objec- 
tionable pari  of  the  plea  may  be  rejected  as  surplusage.    See  3  T. 
R.  374. 

[*242] 


<M») 


•CHAPTER  III. 

THE   RSPUCATION. 


Sect.  1.  The  Matter  and  Form  of  a  Replication. 
2*  Its  Requisites* 
3.  Defects  in  it^  in  what  Cases  aided. 


Sect.  I. — The  Matter  and  Form  cf  a  sReplication. 

As  to  the  matters  of  which  the  courts  will  take  official  notice,  with* 
out  being  pleaded,  darnely,  general  statutes,  the  rules  of  the  common 
law,  general  customs,  &c. ;  and  as  to  the  matters  of  which  the  court 
will  not  take  official  notice,  and  which  consequently  must  be  stated  in 
the  pleadings  : — what  has  been  already  said  ante,  p.  171,95,  as  to  pleas 
and  declarations,  is  equally  applicable  to  replif'atioos.  Also,  as  a  plea 
is  either  a  denial,  or  a  confession  and  avoidance,  of  the  complaint 
stated  in  the  declaration ;  so  a  replication  is  either  a  denial,  or  a  con- 
fession and  avoidance,  of  the  defence  stated  in  the  plea.  A  replication 
also,  in  the  same  manner  as  a  plea,  may  consist  of  matter  of  estoppel. 
And  formerly  a  protestation  might  be  taken  in  a  replication,  in  the 
same  manner  and  under  the  same  circumstances  as  in  a  plea ;  2  Saund* 
103  a.  (n.  1.)  but  now,  by  Reg.  PL  H.  4  W.  4,  I.  s.  12,  "  no  protestation 
shall  hereafter  be  made  in  any  pleading,  but  either  party  shall  be  entitled 
to  the  same  advantage  in  that  or  other  actions,  as  if  a  protestation 
bad  been  made.'* 

But  although  the  matter  of  a  replication  bears  a  close  analogy  to 
that  of  a  plea,  yet  they  differ  materially  in  form ;  instead  therefore  of 
adopting  a  similar  arrangement  to  that  observed  in  the  last  chapter,  it 
V9\\\  be  more  convenient  to  treat  of  the  matter  and  form  of  replications 
under  the  following  heads :  namely — 

1.  Where  the  Plea  concludes  to  the  Country. 

2.  Where  the  Plea  concludes  with  a  verification. 

Z.  Where  the  Plea  concludes  with  a  verification  by  the  Record. 
4.  Replication  to  a  PleaofNijl  tiel  JKecord. 
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M4  REIIieATION. 

1.  Where  the  Plea  concludes  to  the  country. 

If  a  plea  .concludes  to  the  country,  the  plaintiff  is  thereby  ^precluded 
from  replying  any  new  matteri  but  must  join  issue  upon  the  plea.    Co. 
Lit.  19Q  a.     This  is  done  by  adding  what  is  termed  the  eimiliter.     If 
here  be  but  one  plea,  the  plaiotiff*  in  making  up  the  issue,  adds  the  sjimt 
iter  after  the  entryfof  the  plea,  thus:  '*  And  the  said  plaintif  doth  tie 
Hke.**    If  there  be  several  pleas,  «II  concluding  to  the  country,  the  li- 
militer  is  added  in  the  issue,  in  a  new  paragraph,  in  this  form :  **And 
the  said  plaintiffs  ^  to  the  said  several  pleas  pf  the  said  J,  &  by  him 
above  pleaded,  and  whereof  he  hath  put  himself  upon  thi  country ^  doth  the 
KkeJ*    But  if  some  of  several  pleas  conclude  to  the  country,,  and  some 
with  a  verification,  the  plaintiff  in  that  case  pleads  the  similiter  to  the 
pleas  concluding  to  the  country,  together  with  replications  to  those 
concluding  with  a  ^erifieation,  anU  delivers  them  to  the  opposite  party 
or  his  attorney,  in  the  ordinary  way.    The  form  is  thus  2 — 

In  Ifttf  King's  Bench,  [^'  Common  PhaSf^'ot  *^  Exchequer 
of  PUae^^  J%e— Ay  of 6M  Wiiliom  4 A, 


N,  \     ''  And  the  said  pUdntiff,  0s  to  tie  plea  of  the  said  J.  S.  Iff 
T.   >  first  above  pleaded,  and  tohcn^of  he  kali  pui  himseff  upon  tie 
'8.  )  country,  doth  the  like. 

^  A^d  the  said  plaintiff,  as  to  the  plea  of  the  said  J.  S,  by  him  secondly 
above  pleaded,  saith  thaC*  [&c.  so  continuing  the  replication.] 

The  want  of  a  similiter  is  aided  after  verdict ;  Cowp.  407.  3  Bun 
1793 ;  although  formerly  deemed  otherwise,  2  Str.  1117.  1  Str.641« 
.8  Mod.  376.  So,  if  the  plaintiff  by  mistake  join  the  similiter  by  the 
defendant's  name,  it  is  aided  after  verdict,  1  Ro.  Abr.  20Q,  pi.  27«  30, 
Cro.  Jac.  587.  Skip.  ftSl.  8  Go,  161  h,  1  Str.  551,  2  Saund. 
810.  (n.  6.) 

2.  RepKcatiant  where  the  Plea  oanoludBS  with  a  Tefification. 

Comm0ncpimnt,;\  The  form  of  the  C(M»|»efiGea(ieiit  of  «  r^Kcatioa, 
wbeifB  llien9  is  .but  one  pleai  i«  tbui  \r^ 

In  the  King's  Bench,  [•*  Common  Pleas!*  or  ^  Exchequer 
of  jP/wu,T  The— day  of 6th  William  4M, 

N.'i     •«  And  the  said  plaintiff  saith  that  t&c,  stating  tbeanfitter  of 
V.   >  the  reply.] 
».  ) 

Where  there  are  two  br'hioiye  pleds/ or  Where  the  relocation  i»  to 
fWl«fia  plea  ooly,  it  nust  specify  to  what  plea,  or  to  mhat  part  of 
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^.  piea«  in  is  {^eafled^  R.  Ljalw<  9ih  in  the  same  msttiieir  is  way  ditiiotr 
M  ant0,  p.  168,  whti  refeiWce  f^  a  plea ;  thus :  **AjaA  the  said  plaiatiffi 
Bff  tp  tbe  aakl  pl»  of  tba  said  defendant  bjr  biia  secondly  above  pledded, 
$aith  t^"  &Q*  I  ot^M  to  so.  viuoh  of  the  said  plea  of  the  said  defend* 
aai  by  bim  secondly  id)ore  pleaded  as  retotea  to  [iht  said  writing  obl.fr> 
f«lory  in  the  said  plea  noemioned]  saiik  tbtti"  d&c.  Where  is  assqmp* 
sit,oo  aeiieral  |>rooiiseSf  tba  defentfaai  pleaded  infancy,  and  tbi^  plaintilf 
rajilie4  tbat  part  of  the  goods  were  for  neeessary  fo<^d|  and  part  for 
clpth^a  ;•  tbe  repb'datien  was  belden  bad^  ^beeaose  it  did  not  ahew  what 
part  wan  for  tbe  onoj  what,  for  thi|  otben    k.  Lutw.  d4L 

Tbe  plaintiff  also  may  i^ply  to  several  pleas,  by  the  one  replication ; 
R.  1  l4eoo^  194.  R.  1  Sid.  30.  R.  Py.  188  ;  and  tbe  fena  in  such  a 
base  will  be  thi«9 ;  «« AndtlU  taHplmnHJf^  tuUfth^  said  kettrmlpbas  o/ 
Me  maid  d^ndaiUt  by  him  fir^t  McfndHjf  uwitlhirdiyi  a&oee  pleaded^  sailk 

Fojmerly  tbe  re^ication  coiaattsaeed  with,  what  WAs  tifrmed,  t  **fr%'» 
dmdi  tmn,^  which  alleged  <«  lAdl  ite  pbthUif,  by  rtti^m,  rfOmf  Udwg  b^ 
tka  mrid  defendant  in  his  saidpka  abcme  aUegedf  0mgH  not  to  be  barred 
frcrm  haxing  ami  ^Miataiaiaf  Ais  aforesaid  motion  against  him  the  said 
d^wda^"^  But  DOW,  by  Itegi  Pb  H.  4  W.  4,  L  s;  9,  it  shall  not  be  ne- 
ceeaary,  in  any  replication  or  sobse<|oeot  pleading  inti^nded  to  be  pleads 
ed  in  oiainteoancie  of  the  wboie  siotion,  to  uae  any  allegation  dipredaii 
wan  0t  to  th0  like  ellect  y  provided  that  nothing  benein  oonlained  shall 
aatend  to  cases  where  an  estoppel  is  pleaded. 

If  tbe  replication  consist  of  matter  of  estoppel,  anA  commenoeroeal  ii 
thus:  ^  And  the  said  J.  N.  saUk  that  the  said  J.  8.  oMghi  nottabeadmk^ 
tedor  reeeivedie  plead  the  iaidpka  by  kirn*  secondly  above  pleaded^  as  to 
fa  much  thereof  to^^in  he  aUeges  that*^  [d(e.  stating  tbe  matter  you  con^ 
ceive  the  defendant  was  estopped  from  aUegiag'  in  his  plea  i]  because  ha 
eaitk  ihaf  &c«    See  ante,  p.  aiSI. 

Where  the  defendaat  in  bis  pleil  pleads  a  deed  with  prbfert,  tbe  plaia* 
tiff  is  entitled  to  oyer,  in  ptecisely  tbd  same  cases  as  a  defendant^ 
when  a  deed  is  pleaded  with  proferi  in  thd  declaratbtt«  See  ante,  p.  188« 
General  Traiierse,']  Where  the  plea  confesses  and  avoids  the  matter 
of  the  count,  the  plaintiff  in  bis  replication  may  either  deny,  or  jconfess 
and  avoid,  tbe  matter  of  avoidanoe ;  see  1  And.  166.  1  Leon.  77 ;  and 
ibe  deoial,  may  be  either  a  general  or  a  special  traverse,  in  the  same 
manner  as  in  tbe  ease  ofpleas«  See  ante,  p.  177,  181.  First  then  as 
to  a  general  traverse.  If  the  defence  stated  in  the  plea«  consist  of  a 
sii^e  fe<st#  Ibe  plaintiff  in  his  replicatioo  may  deny  tbe  fact,  and  oon« 
elude  to  the  country*  So^  if  the  defence  consist  of  several  facts,  each  of 
wbMl#vo  90  (Mientifl  ta  it,  Ibati  if  oatttted,.  the  plea  would  be  defeciiva 
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and  bad,  the  plaiotiff'  in  his  replication  may  deny  any  one  of  sach  facitf,  ffiJ 
conclude  to  the  country.  4  H.  7,  9.  Per  Brian.  Doct.  Pi.  S64.  OTt 
it  seems,  he  may  traverse  them  all  in  tfce  same  replication,  without  reiH 
dering  his  repiicatioa  thereby  bad  for  duplicity :  thus,  in  Robitwrn  v^ 
Baylty^  1  Bur.  316,  the  defendant  having  justified  under  a  right  of  com- 
mon, the  plaintiff  by  his  replication  traversed  '^  that  the  cattle  were  the 
defendant's  own  cattle,  that  they  were  levant  and  couchant  upon  the  prem- 
ises, and  commonable  cattle.''  To  this  there  was  a  special  demurrer, 
assigning  for  cause  ''that  the  replication  was  multifarious,  and  that  sev- 
eral matters  (specifying  them)  were  put  in  issue,  whereas  onfy  one  single 
matter  ought  to  be  so."  But  the  court  held  the  replication  to  be  good ; 
and  Ld.  Mansfield,  C.  J.  said,  ''  It  is  true  you  must  take  issue  upon  ft 
single  point ;  but  it  is  not  necessary  that  this  single  point  shouM  *coii- 
sist  only  of  a  single  fact.  Here  the  point  is  that  the  cattle  are  entitlecF 
to  common ;  this  is  the  single  point  of  the  defence. ,  But  in  fact  they  roust 
be  both  the  defendant*s  own  cattle,  and  also  levant  and  couchant ;  which 
are  two  different  essential  circumstances  of  their  being  entitled  to  com^ 
mon,  and  both  of  them  absolutely  requisite.''  As  to  what  matters  are 
traversable,  see  ante,  p.  106 — 193.     1  And.  166.     1  Leon.  77. 

Where  the  defendant's  plea  extends,  not  only  to  the  matter  in  the 
declaration,  but  also  to  something  else,  the  plaintiff  may  narrow  his  tra. 
verse,  and  confine  it  to  that  part  of  the  ptea  which  is  an  answer  to  the  dec-^ 
laration.  As  if,  in  trespass  in  A.9  the  defendant  plead  a  right  of  com- 
mon pur  cause  de  vicinage  in  A.  and  B  ;  the  plaintiff  may  traverse  the 
right  in  A.  alone,  without  traversing  the  right  in  B.  Per.  Dennison,  1 
VVils.  389.  S.  P.  36  H.  6,  18  b.  Bro.  trav.  sans  ceo,  156.  1  Sauad. 
268.  (n.  1.)  But  where  the  matter  pleaded  is  entire  aud  indivisabie, 
the  plaintiff,  if  he  traverse  it  at  all,  must  traverse  the  whole ;  as,  where 
the  defendant  prescribed  for  liberty  of  digging  for  stolies  in  two  closest 
one  the  close  in  which  &c.,  the  other  called  S;  6.,  and  the  rcplicatioi^ 
traversed  the  prescription  as  to  the  close  in  which  &c.  only :  the  court 
held  the  replication  bad  p  for  the  prescription  being  in  its  nature  eotirer 
it  couM  not  be  denied  in  part,  but  the  whole  should  have  been  traversed. 
4  T.  K.  J67. 

In  an  action  on  a  promise  to  pay  the  debt  of  another,  the  defendaat 
pleaded  that  no  agreement  or  note  in  writing  was-  signed  by  the  defend- 
ant, &c. ;  to  which  the  plaintiff  replied  generally  that  there  was  such* 
an  agreement,  (without  setting  it  out,)  and  concluded  to  the  country ; 
the  court  intimated  a  strong  opinion  that  the  [replication  fwas  therefore 
bad*  but  gave  the  plaintiff  leave  to  amend.  Lou)e  v.  Ektred^  8  Tyr. 
884.  See  Waheman  v.  SuUan^  post.  p.  604  g. 
.  Where  the  maHec  in  the  plea,  intended  to  be  traversed*  is  in  the  affirroa«- 
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IfVl^t  th6  replication  denies  it  in  terms ;  if  in  the  negative,  tb^  rbplica- 
Hon  asserts  the  affirmative  of  it,  in  terms.  But  in  both  ceases  care 
should  be  taken  not  to  malce  the  day,  place  or  other  tircumstances  at- 
tending the  fact  traversed,  parcel  of  the  issue,  lest  the  traverse  should 
be  too  large,  or  be  a  negative  pregnant ;  sec  ante,  p.  198  ;  it  should  be 
traversed  modo  etforma^  as  directed  ante,  p.  221. 

Where  the  replication  is  thus  in  the  affirmative,  it  is  in  some  cases* 
necessary,  in  debt  oil  bond,  that  it  should  also  assigh  with  Certainty  the 
breach  for  which  the  action  is  brought.     Thus,  inhere  the  plaintiff  de- 
claret  in  debt  on  bond,  and  the  defendant  sets  forth  the  condition  on  oyer 
which  is  for  the  performance  of  an  award,  ilnd  pleads  no  award  ;  the 
plaintiff  in  his  replication  most  not  Only  shew  the  avvard,  but  he  must 
also  assign  a  breach.    R.  1  Saund.    102;    Cro.  Bl;  320.     K.  Yelv.  25. 
Cro.  Bl.  899.     Adm.  Yelv.  '/8.     R«  Yelv.  1&2,  1&8.     Hob.  198.  [and 
see  1  Saund.  103.  (n.  1.)]     And  the  same,  if  the  defendant  plead  what 
is  tantamount  to  no  award ;  as  that  two  arbitrators  did  not  make  the 
award,  but  that  it  was  made  by  an  umpire.     Semb^  Lutw.  529.     R.  2 
Cro.  220.    And  the  same  in  all  cases  where  the  defendant's  plea  does 
not  admit  a  breach.    Show.  214.    [See  i   Lev.  83.]    So,  in  debt  on 
bond  where  the  defendant  sets  forth  the  condition  on  oyer,  which  is  to 
pay  the  costs  in  such  a  suit,  and  pleads  payment ;  the  plaintiff  in  his 
re|ilication  must  shew  a   breach,  it  being  a  bond  to  do  a  collateral  act. 
Adm.  Lutw.  422.     Or  if  the  condition  were  to  pay  qtuandiu  he  enjoyed 
such  an  office,  and  the  defendant  say  that  he  enjoyed  it  for  the  life  of  B., 
and  paid  the  whole  time ;  if  the  plaintiff  reply  that  he  did  not  pay  for 
that  time,  or  enjoyed  it  longer,  he  must  assign  a  particular  breach.    R. 
1  Mod.  227.    Or  if  the  condition  were  to  *perform  covenants,  and  the 
defendant  plead  performance ;  the  plaintiff  in  his  replication  must  assign 
a^  breachi    Hob.  14.    So,  the  breach  assigned  must  be  certain,  and  can- 
not be  so  general  as  in  a  declaration  in  covenant ;  and  therefore  that  he 
sold  to  A.  and  others  several  times  between  such  a  day  and  such  a  day, 
it  not  sufficient  in  a  replication.^  Semb.      1  Salk.  140.     [See  2  Wils. 
IL  267.293.     1  Bur.  574.     2  Bur.  772.     1  Str.227.     1  Marsh.  441. 
Ante,  p.  221.]     If  the  plaintiff  do  not  assign  a  breach  when  he  ought,  it 
is  fatal  on  a  general  demurrer ;  D.  Hob.  233. 198 ;  and  the  same,  if  he  as- 
sign a  bad  breach ;  nor  is  it  aided  after  verdict.    R.  2  Saund.  180.     R. 
Yelv.   153.    Com.  Dig.  Pleader,  F.  14.    But  in  all  cases  (excepting 
that  of  a  bond  conditioned  for  the  performance  of  an  award)  if  the  de- 
fendant pleads  a  special  matter  which  admits  and  excuses  a  non-per- 
formance, the  plaintiff  need  only  answer  and  falsify  the  special  matter 
alleged,  without  assigning  a  breach ;  for  he  that  excuses  a  non-  perform* 
aDce»  supposes  it  i  and  the  plaintiff  need  not  shew  that  which  the  do* 
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fendant  has  already  supposed  aod  admitted.  Per.  Holt,  1  Salk.  199^ 
Carth.  116.  1  8tr.  101  ;  aqd  see^Com.  Dig.  Pleader,  F.  15  and  12. 
The  reasoD  why  an  action  on  a  bond  conditioned  for  the  performance 
of  an  award,  is  an  exception  to  this  rule,  is,  that  an  award  may  be  good 
in  part  and  void  for  the  residue,  and  it  is  necessary  therefore  to  shew 
the  court  that  the  action  is  brought  for  a  breach  of  that  part  of  the  award 
which  is  good«    Sec  1  Saund.  103  and  (n.  1.) 

Where  the  plea  concludes  with' a  special  traverse  of  a  particular  fact 
concluding  of  course  to  the  country,  the  plaintiff  can  only  reply  by  ad<I« 
ing  the  similiter.    For  it  is  a  general  rule,  that  if  there  be  a  traverse  of 
a  point  apt  and  material  to  the  plaintiff's  title,  he  cannot  refuse  it  and 
lender  another  traverse  :  as,  if  the  plaintiff  in  quare  impedii  count  that 
the  advowson  was  granted  to  A.  and  B.  for  years,  and  that  B.  survived 
and  granted  to  the  plaintiff,  whereby  &c. ;  and  the  defendant  plead  that 
A.  survived  and  granted  to  him  the  next  avoMance,  afts^e  hoc  that  B«- 
survived :  the  plaintiff  eannot  waive  the  traverse  of  the  ^urvivorahipr 
and  traverse  the  grant  of  the  next  avoidance.    R.  Hob.  105.     S<>,  if  he 
count  of  a  seisin  in  fee  in  Bl,  who  granted  &c. ;  and  the  defendant  shew 
a  seisin  pur  auter  vie,  and  traverse,  the  seisin  in  fee ;  tlie  plaintiff  cannot 
waive  the  traverse,  and  traverse  the  seisin  j»»r  auler  vie,    Semb.  Hub* 
14)4, 105.    Moor,  869.    Nor  can  a  man  take  a  traverse  upoo-a  traverse^ 
in  any  case  where  the  first  traverse  is  material.    D.  Yaugh.  63.    Eveo 
the  king,  in  general,  cannot  take  a  traverse  upon  a  traverse,  if  tlie  first 
traverse  go  to  his  title,  and  the  title  do  not  ap^iear  upon  record.     Vaugh.- 
62.    Com.  Dig.  Pleader,  6^  17.    See  ante.  p.  ltt&.     I  Saund.  22.  (n.  2.> 
Cro.  Car.  105«    2  Lutw.  1680.    JIae.  Abr.  Pleas,  H.  4. 

Formerly,  when  the  plea  concluded  with  a  special  traverse  of  the 
time  or  place  stated  in  the  declaration,  the  plaintiff  bad  his  option- 
either  to  join  in  the  traverse,  as  above   direeted,  or  to  traverse  the 
inducement.    R.  Cro.  Car.  105.    [Ante,  p.  193*  214,  21&.]    Thus,  if  in 
trespass  in  such  a  county^  the  defendant  pleaded  a  concord  for  tres- 
pass  in  every  other   coanty,   and   traversed  the  county,  the  plaintiff^ 
might  join  issue  on  the  county,  or  traverse  the  cooeord.    Cu»  Lit. 
*282  b.    R.  Moor,  428.    So,  if  the  defendant  pleaded  recovery  and 
execution  in  Sandwich,  and   traversed   the   place  in  the  declaraiioo* 
the  plaintiff  might   traverse   the  record  of  the  recovpry.    K.  Moorr 
850.     Poph.  101.     Hob.   104.     Lutw.   1438.    So,  in  trespass  such  a 
day,  if  the  defendant  pleaded  a  licence  on  another  day,  and  traversed 
all  days   before  and   since,  the  plaintiff  might   traverse  the  licence^ 
Hob.  104.     So,  if  he  pleaded  a  feoffment  or  release,  aod  traversed 
all  days  before,  the  plaintiff  might  traverse  the  feoffment  or  release- 
Id.    Com.  Dig.  Pleader,.  GL  i8  ^  and  see  Bac  Abr.  Plea,  H.  4.    But 
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lite  inducement  can  no  longer  be  traversed  in  these  cases ;  as  by  Reg. 
PI.  H.  4  W.  4, 1,  s.  13,  a  special  traverse  now  concludes  to  the  country 
and  that  rule  allows  of  a  traverse  of  the  inducement  only  where  the 
special  traverse  is  immaterial.    See  ante,  p.  231. 

But  when  the  traverse  in  the  plea  is  immaterial,  and  not  to  the  sub- 
stance and  point  of  the  action,  the  piaintiflf  may  either  pass  it  by  and 
traverse  the  inducement,  or  he  may  demur  specially  for  this  cause. 
Ante,  p.  193.    Thus,  where  in  waste  for  cutting  down  and  selling  trees, 
the  defendant  pleads  that  be  used  them  for  repairs,  and  traverses  the 
selling:  the  plaintiff  may  waive  this, and  traverse  the  using  in  repairs; 
for  the  point  first  traversed  was  not  material  to  the  action,  it  was  sur- 
plusage in  the  (declaration,  .md  should  not  have  been  traversed,  and  the 
piaintiflf  might  on  that  account  have  demurred  to  the  traverse.    Hob* 
104.     So,  in  quare  impedit,  if  the  plaintiff  say  that  A.  was  seised  in  fee, 
«nd  presented  B.,  and  granted  the  next  avoidance  to  plaintiff;  and  the 
<lcfcndant  say  that  C.  was  seised  before  A.,  and  granted  to  A.  for  the 
life  of  !>.,  wtio  presented  B.  and  then  granted  the  next  avoidance  &c., 
-iibsque  hoc  quod  A.^  tempore  concessionis^  was  seised  in  fee ;  the  plaintiff 
may  traverse  the  seisin  for  the  life  of  D.    Hob.  101.  Com.  Dig.  Pleader, 
-G.  19;  and  see  1  Snimd.  22.  (n.  2.)    Lutw.  icr82.    1  Saund.  22.     1 
l^v.  192.     1  Str.  117.    Fortesc.  849.    Bac.  Abr.  Pleas,  H.  4.     1  H. 
Bl.  376. 

Special  TraterseJ]  A  special  traverse  is  required  in  a  replication,  in 
precisely  the  same  cases  :n  which  it  is  requisite  in  a  plea.  See  ante,  p. 
181 — 195.  Thus,  where  the  declaration  is  general,  without  stating  a 
title,  and  the  defendant  sets  out  a^  title  in  his  plea ;  if  the  plaintiff  state 
a  title  in  his  replication  inconsistent  with  that  pleaded  by  the  defendant, 
he  must  conclude  with  a  special  traverse  of  the  title  in  the  plea.  Cro. 
£1.  30.  See  1  Str.  5.  W.  Jon.  400.  So,  if  it  be  alleged  by  the  de- 
fendant that  A.  B.  died  seised  in  fee,  and  the  plaintiff  allege  that  he  died 
seised  in  tail,  the  replication  must  traverse  the  dying  seised  in  fee.  5 
H.  7.  11,  12.  Doct.  PI.  849.  Dy.  812  b.  1  Leon.  78.  So  where  in 
debt  on  bond  conditioned  for  appearance  Oct.  Martini,  the  defendant 
pleads  the  stat.  23  H.  6,  and  that  he  was  imprisoned  by  a  writ  returna- 
ble Quinden.  Martini;  if  the  plaintiff  reply  that  he  was  imprisoned  by 
a  writ  returnable  Oct.  Martini^  he  should  traverse  the  imprisonment  by 
a  writ  returnable  Quinden,  Martini.    R.  2  Lev.  175. 

What  has  been  above  said,  as  to  cases  where  the  declaration  is  gen- 
eral, and  the  defendant  makes  title  in  his  plea,  relates  principally  to 
real  actions.  So,  in  trespass  quare  dausumfregit^  case  *for  disturbance 
dec.  (in  which  ^e  have  seen  it  is  not  necessary  to  state  a  title  in  the 
«daclaraaoD,  ante,  p.  92,)  it  die  deiendaot  justify  uadtfttk  tkie»  the  plain* 
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tiff  must  shew  a  title  in  bis  repHcatioD.  Siroud  v.  JBerl,  B.  R.  Trin.  9 
W.  3.  4  Mod.  434.  Com.  Dig.  Plender,  C.  40.  Poph.  2.  sed  vide 
infra*  But  where  a  title  need  not  be  shewn  in  order  to  maintain  the 
action,  there,  though  the  defendant  confess  and  avoid  the  plaintiffs'  tiile» 
it  is  sufficient  for  the  plaintiff  to  traverse  or  deny  the  matter  alleged  by 
the  defendant,  without  shewing  any  title  by  his  replication.  Cm.  £1. 
288.  671.  [Fortesc.  378.]  As  in  trespass,  if  the  defendant  plead  title 
in  A«,  who  was  disseised  by  the  plaintiff  or  his  lessor,  and  afterwards 
reentered;  the  plaintiff  may  traverse  the  disseisin,  without  making  a 
title  at  large  to  himself  or  his  lessor.  R.  Cro.  El.  891.  Su,  if  he 
plead  title  in  A.,  who  demised  to  the  defendant,  and  give  colour  to  the 
plaintiff  by  a  feoffment  to  him  by  A.»  by  which  nothing  passed,  the 
plaintiff  may  traverse  the  demise  without  making  title  ;  for  the  bar,  by 
the  colour  given,  admits  possession  in  the  plaintiff,  if  there  were  not  a 
demise.    R.  Poph.  1.    Com.  Dig.  Pleader,  F*  13. 

In  an  action  for  maliciously  suing  out  a  commission  of  bankrupt,  the 
defendant  pleaded  that  the  plaintiff  being  a  trader,  and  being  indebted 
to  him  in  100/«,  became  bankrupt,  wherefore  defendant  sued  out  ihecom. 
mission;  replicatijn,  de  injuria;  demurrer,  assigning  for  cause,  that 
the  plaintiff  by  the  replication  attempted  to  put  in  issue  three  distinct 
facts,  the  act  of  bankruptcy,  the  trading  and  the  petitioning  creditor's 
debt :  but  the  court  held,  that  these  three  facts  connected  together^ 
Qpnstituted  but  one  entire  proposition,  and  that  the  replication  was  tliere- 
fore  good.     (TBrien  v.  Saxon,  2  U.  &  C.  908  ;  4  D.  &  R.  579. 

De  injuria  sua  propria.'\  If  the  defendant  plead  merely  in  excuse  of 
9n  inji^ry  to  the  person  or  reputation  of  another  de  son  tort  demesne 
^ans  tiel  cause  is  9^  proper  replication.  8  Co.  67  a.  Cnigate's  case. 
See  2  Ei  &  C^  908.  Thus,  in  an  action  for  assault  and  battery,  if  the 
defend9E\t  plead  son  assault  demesne ;  8  Co.  67  a.  [5  H.  7,  6 ;]  or  that 
the  plaintiff  entered  upon  his  possesion,  and  that  he  moUiler  manus 
imposuit  to  put  him  out,  and  if  he  had  received  damage  it  was  on  his 
own  assault ;  Vi^  Liatch.  128.  221 ;  or,,  that  he  being  rector,  and  tlie 
tithes  served,  the  plaintiff  would  have  carried  them  away,  and  in  de- 
fence of  his  tithes  mflUiter  manus  ivyposmi  &c..;  9*  2.CrfK  224;  Yelv. 
157  ;  [or  that  he,  being  master  of  a  ship,  oirderod  the  defendant  (who 
was  a  sailor  on  board)  to  do  a  certain  duty,  which  the  latter  refused  to 
do,  and  that  he  thereupon  mofktate  cast'gavil  the  plaintiff;  1  Vent.  70. 
1  Sid.  444;]  or,  in  trespass  for  false  imprisonment,  if  the  defendant 
plead  that  the  plaintiff  broke  the  peace,  and  he  being  a  constable  and 
present,  took  him  to  carry  him  to  a  justice  of  the  peace  ;  Bro  de  so^ 
tort,  18:  or  that  he,  being  a  constable,  took  the  plaintiff  as  a  vagrant, 
]i.  20.  or  on  hue  and  cry  for  robbery^  Id.  90^  or  tlii^t  hg  resti^alu^^  ^ 
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plaiotiff,  who  was  a  lunatic ;  Id.  44.  51 ;  or  in  an  action  on  the  case 
for  defamation,  if  the  defendant  excuse  himself  by  reason  of  a  hue  and 
cry ;  8  Co.  67' a :  in  all  these  cases,  the  ^neral  replication  of  De  inju* 
ria  sua  propria  absque  talicausat  is  the  proper  replication.  Com.  Dig. 
Pleader,  F.  18.  1  Saund.  !^4  a.  (n.  7.)  So,  in  replevin,  if  the  defend- 
ant SLVow  the  taking  under  a  warrant  of  distress  for  poor-rates,  stating  the 
rate  dec,  the  plaintiff's  refusal  to  pay,  the  warrant  and  seFzure  under  it 
&c. :  the  plaintiff  may  plead  in  de  injuria.  Selby  v.  Bardons^  3  B.  & 
Ad.  2,  per  J.  Parke  &  Patterson,  JJ.  Lord  Tenterden,  0.  J.  diss, 
confirmed  in  the  Ex.  Chamber.    0  Bing.  756. 

The  general  replication,  de  injuria,  though  usually  adopted  in  tres- 
pass and  case  only,  may  be  pleaded  in  assumpsit,  where  the  plea  admits 
a  breach,  and  contains  only  matter  of  excuse  for  having  committed  it : 
and  therefore,  where  in  an  action  by  the  indorsee  against  the  maker  of 
a  promissory  note,  tlie  plea  stated  several  facts  showing  that  the  note 
had  been  obtained  from  the  defendant  by  fraud,  of  which  the  plaintiff 
had  notice,  it  was  holden  that  tlie  replication  de  injuria  was  a  good  re- 
plicatitH).    Isaac  v.  Farrar,  1  Tyr.  &  6r.  281. 

So,  in  replevin,  where  the  defendant,  as  the  collector  of  poor's  rate, 
and  his  servants,  avowed  and  made  cognizance  as  for  a  distress  for 
poor  rates,  stating  the  rate,  the  summons  before  the  justices  at  petty 
sessions,  their  warrant  to  distrain  dec. ;  and  the  plaintiff  pleaded  in  bar 
d»  injuria  :  it  was  holden  by  the  Court  of  Exchequer  Chamber,  in  er- 
ror from  the  Court  of  King's  Bencl\,  that  de  injuria  may  be  pleaded  in 
bar  in  replevin,  in  the  same  manner  and  under  the  like  circumstancesi 
as  it  may  be  replied  in  trespass  ;  and  that  although  the  avowry  &c., 
prayed  a  return  of  ttie  goods,  yet  the  defendants  did  not  claim  any 
property  in  them  before  the  time  of  the  distress,  and  therefore  de  inju- 
ria was  a  good  plea  in  bar.  Bardons  v.  iklby^  5  Tyr.  430 ;  and  see 
S.  C.  3  B.  &  Adolpii.  2. 

Also,  if  the  defendant  justify,  and  his  justification  consist  wholly  of 
matter  of  fact,  de  son  tort  demesne^  generally,  is  a  good  replication :  as, 
in  false  imprisonment,  if  the  defendant  justify  by  process  out  of  the  ad- 
miralty court,  hundred  court,  county  court,  or  other  *court  not  of 
record;  8  Co.  67  a;  [or  justify  as  constable,  for  an  assault  committed 
upon  him  by  the  plaintiff;  5  H.  7,  6 ;]  or,  in  an  action  for  words,  if  the 
defendant  justify  by  reason  of  a  robbery  by  the  plaintiff;  2  Leon.  103. 
1  Saund.  243 ;  or,  in. an  action  fur  a  conspiracy,  if  the  defendant  justify 
tor  suspicion  of  felony,  on  which  the  defendant  was  bound  by  a  justice 
of  peace  to  prosecute  ;  Winch.  Ent.  108.  Vid.  Ent.  147  ;  or,  in  tres- 
pass, if  the  defendant  justify  the  taking  for  a  heriot,  Bro  de  son  tori,  5. 
10»  or  fvr  estovers  $  ort  in  repieviu,  if  the  defendant  avow  for  the 
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penalty  of  a  bye-law  made. within  the  manor,  according  io  the  custom, 
R.  3  Lev.  48.  Lev.  Ent.  156,  or  for  a  distress  for  the  poor's  rate  ;  43 
EL  c.  2.  [and  see  3  B.  &  Ad.  2  ante,  p.  240 :]  in  the<e  cases  de  son 
tort  demesne  is  a  good  replication.     Com.  Dfg«  Pleader,  F*  10. 

In  trespass  for  breaking  and  entering  a  house  and  taking  goods, 
where  the  defendant  jastilies  as  landlord  under  a  distress  for  rent,  the 
replication  de  injuria  is  bad  on  general  demurrer.  Hooker  v.  Nye,  4 
Tyr.  777. 

But  if  matter  of  record  form  the  gist  of  ti)e  defence,  de  son  tort  de- 
mesne generally  is  no  replication.  So,  if  the  plea  consist  of  mailer  of 
record  and  also  matter  of  fact,  de  son  ^r^  generally  is  not  a  good  repli- 
cation ;  for  sans  ttel  cause  goes  to  the  whole  plea,  and  then  matter  of 
record  would  be  put'in  issue  by  this  general  replication:  but  tlie  plain- 
tiff should  say  de  son  tort  ikc,  and  traverse  the  matter  of  fact:  as,  in 
false  imprisonment,  if  the  defendant  justify  by  a  capias  to  the  sheriff 
and  a  warrant  to  the  defendant,  the  plaintiff  cannot  reply  de  son  tart 
&c.,  without  traversing  tlie  warrant.  8  Co.  67  a.  II.  3  I^v.  65.  [19 
H.  6,  7  a.]  So,  in  an  action  for  words,  if  the  defendant  justify  by 
reason  of  perjury  in  a  court  of  record,  €k  son  tort  &c.  is  not  a  good 
replication  without  a  traverse.  Semb.  2  Leon.  81.  102.  And  the  same 
in  trespass,  if  the  defendant  justify  tiy  process  out  of  an  inferior  court 
of  record.  Semb.  Hardr.  6.  [and  see  21  H.  6,  5  a.  3  H.  6,  34«  35. 
Doct.  PL  113.]  So,  if  the  defendant  justify  by  the  custom  of  a  manor, 
de  son  <cir<  &c.  generally  isnotagpod  replication,  without  traversing 
the  custom.  K.  Hob.  76.  Coat,  per  3  J.  Lev.  acc„  3  Lev.  49.  Yet, 
where  the  defendant  justifies  by  custom  of  foldage,  de  son  tort  dec  is  a 
good  replication.  Kit.  223  a.  And  if  the  matter  of  record  be  only 
inducement  to  tlie  plea,  de  son  tort  &c.  may  be  replied  generally :  as  iq 
trespass,  if  the  defendant  plead  a  presentment  in  a  Swainmote  court, 
and  that  he  as  forester  requested  him  to  answer,  and*  because  the  plain* 
tiff  refused,  he  took  him  :  de  son  toit  &.  is  a  good  replication  ;  for  the 
presentmeet  is  only  inducement.  D.  2  Leon.  81.  Com.  Dig.  Pleader, 
F.  20.    See  3  B.  &  Ad.  2. 

So,  if  the  defendant,  by  his  plea,  claim  io  his  own  right  any  interest 
in  the  land,  de  son  tori  &c.  generally  is  not  a  good  replication.  8  Co. 
67  a.  R.  2  Sound.  205*  1  Lev.  307.  And  the  same,  if  he  claim  any 
interest  out  of  tho  land :  as  common,  R.  8  Co.  67  a,  or  rent,  8  Co.  67  a, 
or  a  way  or  passage  over  the  land,  8  Co.  67  a.  R.  2  Cro.  599.  [K.  4 
Leon.  16.]  or  trees  cut  down  on  the  land.  R.  Cro.  El.  530.  So,  if 
the  defendant  claim,  as  servant  to  another,  any  interest  in  or  issuing  out 
of  the  land,  d^c.  de  son  tort  dec  is  not  a  good  replication,  without  tm- 
versing  the  command,  where  that  appears  to  be  material ;  8  Co*  V7  a* 
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[t  B.   &.  P*  ^6f]  and  so  it  seems  to   be    intended,   Cro^  CI.   Mr 
540.    And  therefore  in  replevin*  if  tlie  defendant  as  bailiff  make  con- 
usance  for  damage  feasant^    and  the    plaintiff    plead    that  A.  was 
seised   of  two   parts,  by   whose  licence  be  *put  his    cattFe    there ; 
de  son  tort  generally   is  not  a  good  replication.     R.  on  denriurrert 
Cro.  EL  812.     So,  if  the  plaintiff  make  title  in  his  declaration,  and  the 
defendant  plead  a  title  in  avoidance  of  the  cause  of  action,  or  in  de- 
struction of  the  plaintiff's  title,  de  ton  tort  &c.  is  not  good  withotit  a 
traverse:  as,  iu  trespass  for  taking  his  servant,  if  the  defendant  plead 
that  the  father  of  the  servant  held  of  him  in  chivalry,  4&c*,  and  he  took 
the  servant  as  his  ward ;  de  son  tort  Ac,  is  not  good,  witiiout  a  traverse 
of  the  seigniory.     D.  Yelv.  158*  1  Brownl.2I5.     So.  where  the  defend* 
ant  iu  trespass  makes  title  by  devise,  de  son  tort  &c.  is  not  a  good  repli- 
cation.   R.  1  Lev.  307.    Yet,  if  the  title  alleged  be  onty  inducement, 
de  son  tort  ^.  mny  be  replied  generally ;    as  in  battery,  if  the  defend, 
ant  plead  that  he  was  seised  in  fee  of  a  close,  and  had  cut  his  corn,  that 
the  plaintiff  would  have  taken  away  the  corn,  and  that  he  in  defence  &e. 
de  son  tort  4*c.  was  hdden  to  be  a  good  replication.    R.  Yelv.  157.     K. 
Latch.  221.     1  Brownl.  215.     [Cro.   Jac.  224.]    Com.  Dig.  Fleaderr 
F.  21,  and  see  Doct*  PI.  114.    See  3  B.  &  Ad.  2 
^  Where  in  trespass  for  assaolt  and  battery,  tie  defendant  justified  as 
the  servant  of  A.  &  B.,  in  turning  the  plaintiff  out  of  their  premises,  by 
their  command  ;  and  the  plaintiff  replied  de  injuria  which  was  demur- 
red to :  the  court  intimated  a  strong  opinion  that  the  replication  was 
good  for  it  i«  only  where  the  defendant  justifies  by  command  of  the 
plaintiff,  and  net  of  a  third  person,  that  de  injuria  is  not  allowed.    Pig- 

oU  V.  Kefi^ff  3  7Vr.   128. 

So,  if  the  defendant  justify  by  authority  derived  mediately  or  immedi- 

Btely  from  the  plaintiff,  though  he  claim  no  interest,  yet  de  son  tort  4^.. 
generally  is  not  a  good  replication :  8  Co.  67  a  :  as  if  the  defendant  jus- 
tify by  the  licence  or  command  of  the  plaintiff.  Kit.  221  b.  Com.  Digr 
Pleader,  F.  22.  So,  if  the  defendant  justify  by  authority  of  law,  as  to 
view  waste  i  8  Co.  67  b ;  or  if  he  justify  by  statute,  as  where  the  de. 
fendant  justified  the  cutting  of  leather  as  a  searcher,  by  st»t.  1  J.  1,  Cr 
22  :  Semb.  2  Rol.  694,  L  10.  but  see  Brown.  Vad.  435:  in  these  cases 
the  plaintiff  cannot  reply  generally  ak  son  tort  demesne  4<*  Cora.  Digr 
Pleader,  F.  28*  and  see  Doct.  Pi.  115. 

The  form  bf  this  replication  is  thus:  ^  And  the  said  plaintiff,  as  to 
the  plea  of  the  said  defendant  by  him  first  above  pleaded,  saith  that  the 
said  defendant  at  the  said  time  when  &c  of  his  own  wrong,  andwithout 
the  cause  by  him  in  his  said  first  plea  alleged,*^  [assaulted,  beat,  dee. ; 
hero,  state,  generally,  tl)e  substance  of  that  part  of  the  declaration  an- 
Bwex9ibj  the  plea:}  "in  naamier  and  form  as  the  said  plaintiff  hatb 
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above  in  hii  declaration*'  [or  **  in  the  iaid  first  Coudt  df  hii  laid  ddcii« 
ration"]  complained  against  hicn  the  said  defendant ;  and  thii  he  the 
said  plaintiff  prays  may  bo  inqaired  of  by  the  country,  Sic/*  if  tbo 
a6«f tt6 to/i  cauia  be  omitted,  the  replication  will  be  bad;  Semb.2Cro« 
59U.  R.  1  Itol.  47 ;  but  this  shall  be  aided  after  verdict.  D.  1  Vent^ 
70.  Scmb.  cont.  1  Sid  341.  Hardr.  40.  [R.  cont.  Styl.  150.  196. 
210.  ir,  on  the  contrary,  the  plaintiff  not  only  insert  \he  absque  iak 
causa,  but  also  add  a  special  traverse  of  part  of  the  plea^  the  replicaiioa 
will  be  bad  on  a  special  demurrer,  for  duplicity ;  for  it  first  traverses  the 
whole  of  tlie  plea,  and  then  traverses  a  part.  Fortesc.  870.}  But  ds 
injwria  sua  absque  taU  warrarUo^  where  the  defendant  justifies  by  war. 
rant,  it  seems,  is  good,  without  saying  expressly  absque  hoc  that  there 
was  such  a  warrant.  Lutw.  1460.  And  de  son  tort  to  several  pleas 
is  good ;  for  absque  ttdicasua  refers  to  them  all.  R.  1  Leon.  194^  If 
the  plaintiff  reply  s(xscially,  instead  of  de  son  tort  4^..  it  is  aided  after 
verdict  by  stat.  32  H.  6,  c.  30.  R.  1  Sid.  445,  1  Vent.  70.  8o,  if  he 
*reply  de  son  tort  gOLorally,  where  he  ought  not,  it  is  aided  after  verdict 
by.the  Stat,  of  Jeofails;  R.  Hob.  76.  R.  T.  Raym.  50.  R.  1  Browol. 
200 ;  but  bad  on  a  general  demurrer.  3  Lev.  65«  Com.  Dig^  Pleader, 
F.  24. 

Confession  and  Avoidance.]  If  the  matter  of  the  defence  be  trde,  so 
that  the  plaintiff  cannot  safely  traverse  it,  he  may  admit  it  by  bis  repli- 
cation, and  avoid  it  by  a  statement  of  new  matter,  in  the  same  manner 
as  a  defendant  may  do  by  his  plea#  with  reference  to  the  declaratioa. 
See  ante,  p.  109-^203.  Formerly  the  confession  was  usually  in  ex- 
press terms,  thus:  **True  it  is  that''  &Ck  But  this  is  very  seldom 
adopted  in  modern  pleading ;  an  implied  confession,  namely,  by  the  rep- 
lication not  traversing  the  matter  of  defence,  is  suflicient.  See  Plowd. 
48.  1  Salk.  91.  Care,  however,  must  be  taken  that  the  matter  stated 
in  avoidance,  in  the  implication,  be  not  inconsistent  with  a  confession  of 
the  matter  of  defence  in  the  plea ;  otherwise  the  replication  will  be  bad 
on  special  demurrer. 

Matter  of  EstoppeL]  The  plaintiff  may  state,  in  his  replication,  any 
matter  of  estoppel,  by  which  the  defendant  is  precluded  from  availing 
himself  of  the  defence  set  up  by  his  plea ;  in  the  same  manner  as  the  de- 
fendant may  plead  it,  in  bar  of  the  cause  of  action  stated  in  the  declara* 
tion.  And  the  rules  already  laid  down,  upon  this  subject,  ante,  p.  203 
— ^212,  are  applicable  to  replications,  as  well  as  to  pleas.  See  2  B;  d& 
Ad.  544.  278. 

Conclusion.  The  eonclusion  of  a  repIicalioR  is  either  to  the  eoontryr 
or  with  a  verification.  The  form  of  a  conclusion  to  the  country  ia  thus  i 
**  and  this  he  the  said  plaintiff  prays  may  be  inquired  of  by  the  conntryf 
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Ac'*  The  form  of  a  eooclusion  with  a  verification  is  thus  :  **  and  thitf 
be  the  8&id  plaintiff  ii  ready  to  verify*^  In  real  atiiions,  the  replication 
concludes  with  a  prayer  fur  *' judgment  and  seisin  of  the  tenements 
above  demanded  with  the  appurtenances,  to  be  adjudged  to  him«  &c. ; 
^  in  quareimpediU  for  "judgment  and  hts  damages,  by  reason  of  the 
said  hindrance,  together  with  a  writ  to  the  bishop,  to  be  adjudged  to 
him,  &c.^  In  personal  actions,  also,  formerly,  the  replication  always 
concluded  with  a  prayer  judgment  that  the  debt  or  damages  should  be  ad- 
judged to  ihe  plaintiff*  And  this  prayer  of  debt  and  damages,  &c„  was 
said  to  be  necessary.  K.  Cro.  £L  256.  Adm.  1  Saund.  98.  and  see  T. 
Raym,  182.  Yet  if  the  plaintiff  prayed  judgment  and  his  debt,  it  was 
holden  sufficient,  and  damages  were  given  as  incident.  R.  1  Lev.  222. 
2  Lev.  19.  1  Saund.  98.  Com.  Dig.  Pleader,  F.  5.  But  as  tlie  pray- 
ing damages  &c.  seems  not  to  have  been  an  essential  form  of  pleading, 
the  omission  of  it  would  not  be  deemed  bad  even  on  a  special  demurrer  i 
by  praying  judgment,  every  thing  was  included :  and  when  the  court 
gave  judgment,  it  would  consequently  give  the  appropriate  judgment, 
for  debt  and  damages,  dec,  according  to  the  form  of  the  action.  Sec  2 
Lev.  19.  1  Sir.  623.  1  Saund.  97.  (n.  1.)  But  by  •Reg.  PI.  H.  4  W. 
4,  I.,  s.  9,  it  shall  not  be  necessary,  in  any  replication  or  subsequent 
pleading  intended  to1>e  pleaded  In  maintenance  of  the  whole  action,  to 
use  aiiy  prayer  of  judgment. 

When  the  replication  consists  of  a  general  traverse  of  the  plea  or 
part  of  it,  it  must  conclude  to  the  country.  The  general  rule  in  plead* 
ing  is,  that  where  there  is  an  affirmative  on  one  side  and  a  negative  on 
the  other,  or  vice  verta^  the  conclusion  must  be  to  the  country ;  T.  Raym. 
98.  Garth.  87.  2  Saund.  180.  2  Bur.  1022;  and  the  same,  though 
the  affirmative  and  negative  be  not  in  express  words,  but  be  only  tan- 
tamount thereto.  Co.  Lit«  126  a  Yelv.  137.  1  Saund.  103.  (n.  1.) 
and  see  ante,  p.  230,  231.  To  a  plea  of  accord  and  satisfaction,  the 
replication,  denying  that  the  plaintiff  received  in  satisfaction,  must  con- 
elude  to  the  country.  1  Saund.  103  b.  To  an  avowry  for  rent  in  ar- 
rear,  the  plea  in  bar,  denying  that  any  rent  is  in  arrear,  must  conclude 
to  the  country.  Id.  In  debt  on  bond  conditioned  to  pay  all  expenses, 
if  the  defendant  plead  that  he  paid  all,  and  the  plaintiff  reply  that  he 
has  not  paid,  the  replication  must  conclude  to  the  country.  R.  T.  Kaym. 
08.  So,  in  debt  on  bond  conditioned  to  account  on  demand ;  pleas  first 
no  demand,  and  secondly  that  defendant  accounted  ;  a  replication  that 
a  demand  was  made  on  such  a  day  and  that  defendant  did  not  account, 
should  conclude  to  the  country.  2  Bur.  1022.  but  see  1  Saund.  103« 
(n.  1.)  In  an  action  by  an  executor,  where  the  defendant  pleas  that 
another  executor,  who  has  proved,  administered  and  is  living;  the 
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replication  denying  it, .must  conclude  to  the  country.  2  Sir.  1220.  Set 
to  a  plea  oi phne  administramt,  the  replicaiion  that  the  defendant  had 
assets  at  the  lime  of  suing  out  the  original,  should  conclude  to  the 
country.  Semb.  Lutw.  101.  R.  Yelv.  137.  So  the  replication  to  nff 
unques  executor^  must  conclude  to  the  couo'ry.  So  in  dower,  a  replica- 
tion to  np  unques  accouple,  alleging  a  marriage  in  Scotland,  naust  con- 
clude to  the  country.  2  H.  Bi.  145.  Indeed,  it  may  be  laid  down  as  a 
safe  general  rule,  that  where  the  defendant  in  his  rejoinder  cannot  take 
any  new  or  other  issue  than  the  matter  he  hnd. before  p'eaded,  without 
a  departure  from  his  plea,  or  where  the  issue  on  the  rejoinder  must  be 
the  same  in  sabstance  as  on  the  plea,  the  replication  should  conclude  to 
the  country.  As  for  example,  if  in  trespass  the  defendant  plead  a  li- 
cence, and  the  plaintiff  deny  it,  the  replication  should  conclude  to  the 
country,  there  being  a  direct  negative  and  affirmative;  for  if  it  conclu- 
ded with  a  verification,  the  rejoinder  could  only  repeat  what  had  al-- 
ready  been  alleged  in  the  plea,  namely,  that  the  plaintiflT  did  give  him  a 
licence.  The  same  rule  applies  to  a  variety  of  oiher  instances,  such  as 
defects  of  fences,  prescriptions  for  common,  pr  right  of  way,  and  io 
short  to  every  case  where  formerly  the  replication  usually  induced  the 
traverse  with  a  repetiti.m  of  the  declaration,  as  by  saying  (hat  the  de- 
fendant of  his  own  wrong  committed  the  trespass  or  other  matter  com- 
plained of,  and  then  added  a  formal  traverse.  In  all  these  and  the  like 
cases»  the  belter  and  shorter  method  is  directly  to  deny  the  fact  of  de- 
fect of  fences,  prescription  and  the  like,  without  a  formal  traverse,  and 
conclude  to  the  country.  However,  it  must  be  owned,  the  general 
course  of  precedents  in.  these  and  similar,  cases,  i§  to  traverse  with  aa 
^absque  hocj  and  therefore  it  is  probable  that  the  court  would  hold  either 
way  good. 

If  the  replication  assign  breaches,  (see  ante,  p.  246,)  it  concludes  with 
a  verification.  1  Saund.  102,  and  see  Id.  103.  (n.  1.)  So,  where  to  a 
recognizance  in  replevin  for  the  arrears  of  an  annuity,  the  plaintiflT 
pleaded  that  no  memorial  of  the  deeds  &c.  was  inrolled  ;  and  the  de- 
fendant replied  that  there  was,  and  set  out  the  memorial  at  length,  and 
concluded  with  a  verification  by  the  record  r  the  replication  was  bolden 
to  be  rightly  concluded.     9  Bing.  57, 

Where  a  replication  consists  of  inducement  and  a  special  traverser 
formerly  it  was  iiolden  that  it  should  in  all  cases  conclude  with  a  verifi- 
cation ;  Co.  Lit.  126  a.  2  Saund.  189.  2  Sir.  871  ;  and  almost  all  the- 
precedents  in. the  books  of  entries  are  so.  Afterwards  the  rule  was- 
quaiitied  with  this  distinction^  namely,  that  when  the  whole  of  the  mat- 
ter of  the  plea  was  denied  by  the  replication,  it  should  conclude  to  the^ 
Gountryf.  ootj^ithstanding  it  had  an  introductory  inducement  and  the  fot^ 


CONCLUSION.  255 

nrnl  words  absque  hoc^  &c. ;  but  when  a  particular  f^ct  alleged  in  the 
plea  was  selected  and  denied,  the  replication  should  conclude  with  a 
verification.  1  Salk.  4.  1  Bur.  317.  Dou<r.  01.  412,  413.  (n.  1.)  2 
T.  R.  442.  1  Saund.  103  a.  But  now,  by  Reg.  PI.  H.  4  W.  4,  I.  s.  13, 
'*  all  special  traverses,  or  traverses  with  an  inducement  of  affirnnaiive 
matter,  shall  conclude  to  the  country  ;  provided  that  this  regulation  shall 
not  preclude  the  opposite  party  fronr)  pleading  over  to  the  inducement, 
when  the  traverse  is  immaterial. 

A  replication  of  de  son  tort  demesne  sans  tiel  cause,  must  conclude  to 
the  country. 

Wl^re  a  replication  confesses  and  avoids  the  matter  of  the  plea,  it 
should  conclude  with  a  verification.  See  1  Saund.  103  (n.  1.)  Thus, 
if  the  defendant  plead  the  statute  of  limitations,  and  the  plaintifT  shew 
a  writ  sued  out  within  the  time,  he  must  not  conclude  to  the  country; 
for  he  would  thereby  deprive  the  defendant  of  the  opportunity  of  an- 
swering the  new  matter  stated  in  the  replication.  U.  Lutw.  101.  K.  4 
Mod.  376.  So,  where  to  a  scire  facias  against  bail,  it  was  pleaded  that 
the  principal  died  before  the  return  of  any  ca.  sa. ;  it  was  holden  that  a 
replication  stating  the  particular  ca.  sa,  and  that  the  principal  w|s  alive 
at  the  return  of  it,  should  conclude  with  a  verification.  2  T.  R.  576, 
and  see  Com.  Dig.  Pleader,  E.  32.  4  Mod.  285.  10  Co.  52  a.  9  Bing. 
51»  ante,  p.  232.  It  must  be  owned  that  there  is  some  difficulty  in  this 
subject:  not  as  to  th^  general  principle,  which  is  plain  and  obvious; 
but  in  determining  whether  each  particular  case  comes  within  it.  In 
doing  so,  it  is  necessary  first  to  inquire  whether  the  replication  states 
any  new  matter,  which  the  defendant  should  have  an  opportunity  of 
answering;  or  whether  the  issue  which  may  be  taken  by  the  rejoinder, 
difler  in  substance  from  that  which  might  have  been  taken  on  the  plea : 
and  if  so,  the  replication  should  conclude  with  a  verification. 

If  the  replication  consist  of  matter  of  record,  the  conclusion  is  thus : 
**and  this  he  the  said  plaintiff  is  ready  to  verify  by  the  said  record.'* 

'  The  conclusion  of  a  replication  of  an  estoppel,  is  the  same  as  in  the 
case  of  a  plea  of  matter  of  estoppel,  as  stated  ante,  p.  212. 

♦It  may  be  necessary  to  mention  that  the  want  of  a  verification  was 
aided  after  verdict,  by  stat.  16  &  17  C.  2,  c.  8 ;  and  after  judgment  by 
confession  or  default,  by  4  Ann.  c.  ItJ,  s.  2.  See  2  Arch.  Pr.  C.  P.  281. 
And  now,  a  wrong  conclusion,  either  to  the  country  or  with  a  verifica- 
tion, is  mere  matter  of  form,  and  can  be  taken  advantage  of  by  special 
demurrer  only.     4  Ann.  c.  16,  s.  I. 
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8.  Replication,  where  the  Plea  concludes  toUh  a  verification  hy  the  ReeortL 

When  the  pica  concludes  with  a  verification  by  the  record,  the  repli- 
cation of  nul  tiel record  is  thus:  ^*  And  the  said  plaintiff,  as  to  the  plea 
of  the  said  defendant  by  him  [secondly]  above  pleaded,  saith  that 
there  is  not  any  record  of  the  said  supposed  recovery **  (or  **  recogoi- 
zance**  &c,)  **  in  the  said  plea  mentioned,  remaining  in  the  said  court  of 
our  said  lord  the  king  before  the  king  himself*  (or  other  court,  according 
to  the  plea)  '*  at  Westminster  aforesaid,  in  manner  and  form  as  ihe  said 
defendant  hath  above  in  his  said  plea  alleged ;  and  this  he  the  said 
plaintiff  is  ready  to  verify,  when  where  and  in  such  manner  as  the 
court  here  shall  order  direct  and  appoint/'  See  1  Sarn.  &  Aid.  153. 
If  the  record  pleaded  be  a  record  of  the  same  court,  the  issue  concludes 
with  an  entry  of  a  curia  advisari  vultt  gi^'ing  a  day  for  ihe  inspection  of 
the  record ;  see  the  form.  Arch.  Forms,  315,316,324,  and  which  is 
usually  inserted  by  the  pleader  at  the  end  of  the  replication,  fiut  if  it 
he  a  record  of  a  different  court,  the  entry  in  that  case  states  that  the 
defendant  is  commanded  to  have  the  record  in  court  on  such  a  day,  and 
to  fail  not  therein  at  his  peril.  See  the  form.  Arch.  Forms,  321.  327. 
and  see  Com  Dig.  Pleader,  2  W.  13.  1  Arch.  Pr.  C.  B.  311.  314.  Or, 
when  the  record  of  another  court  is  pleaded,  the  plaintiff  may  conclude 
bis  replication  with  a  prayer  of  judgment  and  damages,  &c.  as  ante,  p. 
280 ;  but  this  is  a  very  dilatory  mode  of  pleading,  as  it  requires  a 
rejoinder  re-asserting  the  record ;  and  it  is  consequently  much  prefer- 
able to  adopt  the  mode  of  pleading  above-mentioned^  See  1  Saund. 
02.  (0,  3.) 

4,  Replication  to  a  Plea  of  Nul  Tiel  Record. 

To  a  plea  of  nul  tiel  record^  the  replication  is  in  this  form :  **  And 
the  said  plaintiff,  as  to  the  plea  of  the  said  defendant  by  him  [secondly] 
above  pleaded,  saith  that  there  is  such  a  record  of  the  said  recovery** 
(or  <*  recognizance")  *<  remaining  iq  the  said  court  of  our  said  Lord  the 
Ring  before  the  King  himself"  (or  other  court,  as  in  the  declaration 
**as  he  the  said  plaintiff  hath  above  in  his  said  declaration  m  that  he- 
half  alleged ;  and  ihjs  he  the  said  plaintiff  is  ready  to  venTy  by  the 
said  record,  when  where  and  in  such  manner  as  the  court  here  shall 
order  direct  and  appoint.  And  he  prays  that  the  said  record  may  be 
seen  and  inspected  by  the  said  court  now  here."  Then,  if  the  record 
pleaded  be  a  record  of  the  same  court,  follows  an  entry  nf  a  curia 
i  wUr  giving  a  day  for  the  inspection  of  the  record  i  see  tbo 
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form*  Arch.  Forms,  316.  325  :  but  if  it  be  a  record  of  a  different  court, 
the  eotry  states  that  the  plaintifl  is  commanded  to  have  the  record  in 
court,  on  such  a  day,  and  to  fail  not  therein  at  his  peril.  *See  thd 
form,  Arch.  Forms,  321.  327.  1  Saund.  02.  (o.  3.)  and  see  2  Arch.  Fr. 
C.  B.  311.314. 

S£CT.  IL 

The  Requisites  of  a  Replication. 

It  must  be  triable.]  The  matter  of  a  leplication  must  consist  of 
ei llier  matter  of  fact,  or  matter  of  record  &c.,  in  the  same  manner  as  has 
been  already  mentioned  with  reference  to  pleas;  see  ante,  p.  171 ;  so 
that  issue  may  be  joined  upon  it,  triable  by  the  country,  or  by  the 
record  &c. 

It  must  not  be  double,']  A  replication  must  not  be  double :  that  is,  it 
must  not  contain  two  or  more  replies  to  the  same  defence.  Therefore 
if  the  plaintiff  reply  de  son  tort  demesne  sans  tiel  cause^  sans  ceo  that 
theie  ix  such  a  record,  it  is  bad.  3  Lev.  243.  Fortesc.  370.  see  ante, 
p.  174—176.  Com.  Dig.  Pleader,  F.  16.  and  see  1  Str.  317.  But 
where  several  facts  constitute  the  single  point  of  defence  upon  which 
it  is  intended  to  take  issue,  the  replication  may  traverse  them  all,  with- 
out being  objectionable  for  duplicity.  1  Bur.  316.  Ante,  p.  245. 
Where  to  a  plea  in  abatement  that  another  action  was  pending  by  B. 
and  C.  for  the  same  cause,  the  phiintiff  replied  that  they  were  both  dead  ; 
tiie  replication  was  holden  not  to  be  double,  for  it  was  necessary  to 
shew  the  death  of  both  B.  and  C,  to  entitle  the  plaintiS  to  bring  his 
action  alone.  2  Lev.  82.  1  Vent.  236.  So,  in  all  cases  where  sever- 
al  facts  constitute  one  entire  answer  to  the  defence,  tlie  replication  may 
of  course  state  them  all,  without  being  liable  to  objection  for  duplicity. 

So,  in  the  cases  already  mentioned  (ante,  p.  246.)  where  the  replica- 
tion assigns  a  breach,  the  replication  is  not  on  that  account  bad  for 
duplicity,  although  it  also  contain  an  implied  traverse  of  the  plea  : 
thus,  if  the  defendant  plead  no  awards  and  the  plaintiff  in  his  replica- 
tion set  out  the  award  and  assign  a  breach,  the  replication  is  good.  1 
Mod.  227.  So,  if  the  defendant  plead  that  he  enjoyed  an  office  for 
the  life  of  B.,  and  paid  during  his  life  ;  and  the  plaintiff  reply  t|iat  he 
enjoyed  diutius^  and  did  not  pay:  the  replication  is  not  bad  for  dupli- 
city. R.  1  Mod.  227.  So,  it  seems,  where  mattei'  is  added,  merely  for 
maintenance  of  the  count,  it  will  not  make  the  replication  bad :  as, 
in  quare  impedO,  if  the  ordinary  plead  that  he  presented  on  a  lapse  ; 
and  the  plaintiff  reply  that  he  presented  before  a  lapse,  and  that  the 
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ordinary  refused  and  afterwards  presented  on  pretence  of  a  lapse: 
the   replication  is   not   bad  for  duplicity ;  for  the  additional   matter 
namalVf   that    the    ordinary   presented    on    pretence   of  a   lapse  is 
alJcged  merely  to  inaintain    the  cause  of  action    mentioned  in  the 
count.     Hob.  198. 

Nor  can  a  plaintiff,  in  general,  plead  different  replications  to  different 
parts  of  the  same  plea.  To  this  howevcr'there  are  a  few  exceptions. 
If  an  executor,  defendant,  plead  several  judgments  &lc.  outstanding,  the 
plaintiff  may  reply  to  any  or  all  of  them,  at  his  option  ;  although  by 
avoiding  any  one  of  the  judgments,  the  plaintiff  will  be  entitled  to 
recover.  Yet  the  better  way  seems  to  be  to  answer  only  such  judg- 
ment &c.  as  the  plaintiff  knows  to  have  been  obtained  by  fraud  &c*  1 
Saund.  336,  337.  (n.  2.)  2  Saund.  40,  50.  *1  Lev.  2dL  1  L.  Raym. 
263.  1  Salk.  298.  Garth.  431.  See  1  Salk.  312.  Hardw.  289.  So. 
when  a  defendant  pleads  a  set-off  of  different  species  of  debts,  as  deb^ 
by  judgment  or  recognizance,  bebt  by  bond,  debt  by  simple  contract 
&c.,  the  plaintiff  may  reply  to  each.  See  1  East.  360.  So,  in  the 
common  case  of  a  plea  of  infancy,  the  plaintiff  may  reply  thai  the 
goods  mentioned  in  such  a  count  were  necessaries,  that  the  money 
mentioned  in  such  a  count  was  laid  out  for  necessaries,  and  he  may  enter 
a  nolle  prosequi  as  to  such  counts  as  be  thinks  he  cannot  sustain. 

A  plaintiff  cannot  have  leave  to  reply  double,  under  thestat.  4  Aon. 
c.  16;  Fortcsc.  333.  Barnes,  363;  unless  he  be  plaintiff  in  replevin,  in 
which  case  that  statute  expressly  allows  him  to  plead  several  pleas  in 
bar,  with  leave  of  the  court  See  ante,  p.  235  &Cr  Where  the  de- 
fendant pleads  several  pleas,  of  course  the  plaintiff  may  reply  to  each  of 
them.  And  even  where  a  plea  is  double,  and  would  therefore  be  bad 
on  a  special  demurrer,  yet  if  the  plaintiff  reply  to  it,  instead  of  demu^ 
ring  for  the  duplicity,  it  is  said  he  must  answer  the  double  matter ;  1 
Vent.  27:2  ;  but  in  a  more  recent  case,  where  the  defendant,  in  an  action 
of  trespass,  justified  under  a  prescriptive  right  to  a  duty,  and  al.<io  a  pre- 
scriptive right  to  distrain  for  it;  and  the  plaintiff  in  his  replication  tra- 
versed the  prescription  for  the  duty,  but  not  the  prescriptive  right  to  dis- 
train ;  yet,  on  demurrer  for  this  cause,  the  replication  was  holden  good. 
1  Wils.  338. 

Where  a  defendant  in  assumpsit  pleads  that  the  contract  declared 
upon  was  a  guarantic  for  the  debt  of  another,  and  that  no  memorandum 
thereof,  stating  the  consideration,  was  or  is  in  writing,  signed  by  the  de- 
fendant  or  any  person  authorized  by  him :  it  was  holdea  that  the  plain- 
tiff might  reply,  that  a  memorandum  of  agreement  in  writing,  stating 
Che  consideration,  was  signed  by  the  defendant,  without  aeitiog  out  such 
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mcrtiorndum  in  ihe   replication.     Wukeman  v.  Sutton.  2  Ad.  &  E.  78, 
See  Lowe  v.  Eldred,  anie,  p.  504  f. 

The  only  mode  of  objecting  to  a  replication  for  duplicity,  is  by  spe- 
cial demurrer.     1  Saund.  330,  337.     See  ante,  p.  176. 

It  must  be  certatnJ]     A  replication  requires  more  certainty  than  a  dec- 
laration.    Semb.  1  Siilk.  140.    [See  ante,  p.  108 — 111.]     But  certain- 
ty to  a  common  intent  is  sufficient :  as,  in  trespass  for  taking  three  ldad» 
of  oats,  if  the  defendant  justify  for  damage  feasant,  and  the  plaintiff  re- 
ply that  tempore  quo  et  diu  antea  he  was  parson,  and  took  for  tithes  f 
though  he  do  not  say  that  he  was  parson  at  the  time  of  the  severanccr 
yet  it  shall  be  intended.    R.  Cro.  Car.  63,  and  see  4  Bing.  202.     So,  if 
the  defendant  justify   under  a  devise  from  B.,  and  the  plaintiff  say  that 
the  land  descended  to  him  as  cousin  and  heir  to  B.,  and  traverse  the  de» 
vise  ;  it  is  sufficient,  without  saying  how  cousin.    R.  2  (^ro.  86.     Com^ 
Dig.  Pleader,  F.  17.     So,  in  debt  on  bond  conditioned  to  prosecute  a 
writ  of  error  in  the  court  of  Hustings  with  effect,  a  replication  stating^ 
that  the  writ  of  error  was  non-prossed  in  the  Hustings,  was  holden 
good,  although  it  did  not  state  before  whom  the  court  of. Hustings  was 
holden,  or  that  the  writ  of  error  was  returnable,    1  Wils.  123.    So, 
much  certainty  is  not  required,  where  the  certainty  lies  within  the 
knowledge  of  the  defendant,  and  probably  cot  of  the  plaintiff:  thus,  io 
debt  on  bond,  the  defendant  having  prayed  oyer  of  the  condition,  (whicb 
was,  that  the  defendant,  who  was  appointed  agent  of  a  regiment,  should 
well  and  duly  pay  all  monies  he  should  receive  for  the  use  of  the  rcgt. 
ment,  and  faithfully  account,  and  indemnify  the  plaintiff,)  pleaded  a  gen** 
eral  performance,  and  that  the  plaintiff  was  not  damnified  ;  to  which  the 
plaintiff  replied  that  the  defendant  received  from  the  paymaster-generaf,. 
for  and  on  account  of  the  said   regiment,  '*  several    sums  of  money, 
amounting  in  the  whole  to  1  iOO/.''  but  *that  the  defendant  had  not  paid 
them  :  on  demurrer  to  the  replication,  the  court  held  the  breach  thereiD 
to  be  alleged  with  sufficient  certainty ;  2  Bur.  772  \  because  the  certbiaty 
as  to  the  sums  received,  and  when,  where  and  from  whom,  must  be 
deemed  to  be  within  the  knowledge  of  the  defendant,  rather  than  of  the 
plaintiff.    See  1  B.  &  P.  640.     8  T.  R.  450.  S.  P.     But  where  in  debt 
on  bond  conditioned  to  perform  articles  of  agreement,  (by  which  the  de- 
fendant agreed  to  take  all  his  malt  liquors  from  the  plaintiff  and  to  pay 
forthe  same,  reserving  to  himself  a  liberty  to  purchase  his  other  liquors 
from  other  persons,)  the  defendieint  having  pleaded  performance  gencr* 
ally,  the  plaintiff  replied  that  there  was  such  a  quantity  of  liquors  un- 
paid for ;  the  court,  upon  demurrer,  held  the  replication  bad  for  uncer- 
tainty, because  it  did  not  state  whether  the  liquors  unpaid  for  were  malt 
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liquors  or  otherwise ;  1  Str.  227  ;  for  that  lay  within  the  knowledge  of 
the  plaintifT.  So,  where,  in  assumpsit  on  several  promises,  the  defend- 
ant pleaded  infai^cy,  and  the  plaintiff  replied  that  part  of  the  goods  were 
for  necessary  food,  and  part  for  clothes,  without  specifying  what  part 
for  the  one,  what  fur  the  other  ;  the  replication  was  holden  bad  for  ua- 
certainty.     R.  Lutw.  211. 

It  must  be  positiDeJ]  A  replication,  like  a  plea,  must  be  direct  and 
positive,  and  not  by  way  of  rehersai  or  argument.  See  ante,  p.  222. 
Thus,  where  the  defendant  justified  under  the  lord,  as  being  seised  in  fee 
of  the  veins  of  coal  lying  under  the  copyhold  tenements,  together  with 
the  liberty  of  boring  for  and  getting  the  coal  &c« :  it  is  not  enoogh  for 
the  plaintiff  to  reply  that  as-well  all  the  veins  of  coal  under  the  said 
closes  in  which  &c.,  as  the  rest  of  the  soil  within  and  under  the  same, 
had  immemorial ly  been  parcel  of  the  manor,  and  demised  and  demist* 
ble  by  copy  &c.,  without  exception  or  reservation  of'  the  coal  &c-,  uo- 
less  he  also  traverse  the  liberty  of  working  the  mines :  because  the  plea 
claims  such  liberty,  not  merely  as  annexed  to  the  seisin  in  fee,  to  be  ex- 
ercised when  in  actual  possession,  but  as  a  present  liberty,  to  be  exer- 
cised  during  the  continuance  of  the  copyholder's  estate ;  and  therefore 
the  replication  is  only  an  argumentative  denial  of  the  liberty,  and  does 
not  confess  and  avoid  it.     10  East,  189, 

It  must  not  he  repugnant.]  A  replication,  Tike  a  declaration  or  plea,  if 
it  be  repugnant  or  insensible,  is  bad.    See  ante.  p.  224.  112. 

It  must  not  depart  from  the  declarationJ]  The  replication  mfuat  be  con- 
formable to  the  count ;  and  therefore,  in  trespass  for  a  wrongful  ta- 
king and  detaining  in  prison,  if  the  defendant  justify 'by  process,  &c  ; 
and  the  plaintiff  reply  that  a  supersedeas  afterwards  issued,  aUter  which 
the  defendant  detained  him ;  it  will  be  bad  ;  for  by  his  replication  be  does 
not  maintain  the  wrongful  taking,  but  the  detention  only,  IL  Cro.  £1. 
404.    Com.  Dig.  Pleader,  F.  6  :  and  see  Lutw.  1402. 

So,  if  the  replication  depart  from  the  declaration,  that  is,  if  it  contain 
subsequent  matter,  which  does  not  maintain  or  fortify  the  matter  in  the 
declaration,  it  is  bad.  Co.  Lit.  303  b.  304  a.  Com.  *Dig.  Pleader,  F. 
7.  Thus,  if  the  plaintiff  make  title  in  his  declaration  to  the  entirety, 
and  in  his  replication  to  a  nK)iety  only,  this  is  a  departiire,  and  the  rep- 
lication is  consequently  bad.  22  H.  6,  51  a.  In  replevin  for  taking  the 
plaintiff's  goods  and  chattels,  to  wit,  one  limekiln,  the  defendant  avowed 
for  rent  in  arrear,  and  the  plaintiff  in  his  plea  in  bar  said  that  the  lime* 
kiln  was  affixed  to  the  freehold  ;  the  court  held  that  the  plea  in  bar  was 
a  departure  from  the  declaration,  and  therefore  bad.  4  T.  R.  504.  So, 
where  in  an  action  on  an  annuity  bond,  the  defendants  pleaded  that  no 
such  memorial  as  the  statute  requires  was  inrolled ;  the  plaintiff 
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plied  thai  therd  W4s  /bl  ittemorlat  iordled,  cpntaini^g  th0  names  of  ih0 
parcie«9  the  coQsi,deration»  &c*  \  and  the  deibadants  rejoined  that  the 
.eooskleriitjoii  was  untruly  alleged  ia  such  memorial  to  ha?e  been  paid 
to  both  obligors,  for  ojse  of  them  did  not  receive  any  part  of  it ;  the  re* 
Ji  nd^r  was  holden  to  be  a  departure  from  the  plea*  4  T*  R.  585»  af- 
firmed in  error,  2  H.  Bl.  280;  So»  where  in  assumpsit  by  aq  executor 
upao  several  prprr^iscs  to  the  testator  in  bis  life  time,  the  defendant  plead- 
ed the  statiMbe  i>f  limitations,  and  the  plaiutiiT  replied  a  subsequent  prom- 
ise to  himself;  the  replication  was  holden  to  be  a  departure  and  bad. 
Willesi  27.  See  Hardr.  41.  3o»  in  debt  on  bond  whereby  the  defend « 
^Qt  OQ  such  a  day  acknowledged)  &c«,  the  defendant  pleaded  a  subso- 
jq^^jent  release )  it  was  h^^den  that  the  plaintiff  could  not  reply  that  the 
bond  was  delivered  after  the  release,  for  that  would  be  a  departure. 
by.  167.  Doct  PI.  121,  see  also  10  Mod.  311.  1  Str.  33.  So  if  the 
plaiiuiff  in  his  declaration  claio)  an  estate  by  the  coqomon  law,  and 
maia^in  M  in  his  replication  by  ap  act  of  parliament,  it  is  a  departure. 
Co.  Lit-  304  a.  Com.  Dig.  Pleader,  F.  8«  In  trespass  for  taking  cattlOi 
Ibe  defendant  justified  damage  feasant,  and  the  plaintiff  replied  that  he 
iiDpaunded  tbem  out  of  the  county :  the  replication  was  adjudged  a  de- 
parture :  for  tbe  iji^)ouading  them  put  of  the  county  was  no  cause  of  ac<> 
tioa  at  common  law.  9  Lev.  48.  So,  if  the  plaintiff  entitle  himself  at 
.common  law,  and  maintain  it  in  hi|  replication  by  a  custom,  it  is  a  de** 
parture^  Cq.  Lit.  804  a*  Unless  indeed  the  custpm  be  alleged  merely 
in  ouunt^nance  of  the  declaration,  in  which  case  it  is  otherwise  i  as,  in 
covenant  agaipst  an  apprepticeii  if  tbe  defendant  plead  within  age,  and 
the  plaintiff  reply  that Jby  tbe  custom  of  London  an  infant  may  bind  him< 
self  an  apprenticci  this  is  no  departure.  Seml^.  Cro.  £1.  653.  Semb. 
4B<H)U  1  Lev,  81.  Co0).  Dig.  Plefuler«  F.  9.  So,  if  the  plaiptiff  entitle 
lumsetf  lo  an  estate  by  feoffinent  or  the  likei  he  cannot  afterwards  main* 
4ain  it. in  his  replication  by  matter  tantamount,  as  by  lease  and  release, 
4^.    Co^  Liu  804  a.    Com.  Dig  Pleader,  F.  10. 

B«|t  matter  which  m^ntains  and  fortifies  the  count,  is  not  a  depar- 
ttyre :  .as  if  tbe  plaintiff  declare  on  a  lease,  generally,  and  the  defend- 
ant  piead  nU  hqb^t  in  te^ementis  f  jif  the  plaintiff  reply  that  the  lease 
WAS  by  indenture,  it  is  no  departure.  1  Leon.  156.  8  Leon.  208.  So, 
if.  the  f(aintiff  in  bis  declaration  shew  a  charter  for  discharge  or  toll, 
and  the  defendant  plead  a  roaiuiiption  of  all  liberties  by  statute ;  the 
plaintiff  may  reply  that  they  ^re  revived  by  a  subsequent  statute,  and 
it  will  be  no  departiiro.  R.  Cro.  Car.  2At.  Yelv.  18.  So,  in  an  action 
Jlbr.  practbing  as  a  phyaician*  contrary  to  ihe  ^charter,  10  H.  8,  con- 
finoifMl  by  atat.  14  H.  9j  if  the  defendanit  plead  the  stat.  34  H.  8.  o.  8, 
it  is  no  deparUiKe  in  the  rejpJiQfttionHQ  state  th^it  tbe  oharter  10  H.8, 
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and  Stat.  14  H.  8,  were  confirmed  by  atat.  1  Mafjr,  e.  9,  afly  other  affr 
lute  to  the  contrary  notwithstanding.  K.  Cro.  Car.  256.  R.  2  Cro.  ISfr 
So,  in  an  action  on  a  statute,  if  the  defendant  plead  that  it  was  repeaK 
ed,  the  plaintiff  may  say  it  was  revired  by  another  statute ;  1  Ler.Sf ; 
or  if  the  defendant  plead  that  it  expired,  the  plaintiff  may  say  that  by 
another  statute  it  was  made  perpetual.  Id.  If  in  trespass  the  defend- 
ant justify  for  a  distress  damage  feasant,  the  plaintiff  may  say  that  he 
afterwards  converted  it  to  his  own  use ;  for  this  ahews  the  taking  to 
have  been  a  trespass  ab  initio.  R.  1  Salk.  231.  So,  in  trespass  for 
taking  a  horse,  and  the  defendant  justifies  as  for  an  astray ;  repltcatioD 
that  he  used  it,  is  no  departure,  for  the  same  reason.  R.  2  Cro.  147. 
[Where  one  of  two  partners  was  an  infant,  and  the  hdder  of  a  bill  ac- 
cepted by  both  partners  declared  on  it  as  accepted  by  the  aduH  only,  in 
the  names  of  both,  to  which  the  adult  pleaded  in  abatement  that  the 
other  partner  (the  infant)  ought  to  have  been  sued  jointly  with  him;  « 
replication  that  the  other  partner  was  an  infant,  was  hoMen  to  be  no 
departure.  4  Taunt.  468.  So,  where  to  debt  on  bond  conditioned  to 
perform  an  award,  the  defendant  pleaded  no  award ;  the  replication  set 
out  an  award  ;  the  defendant  set  out  the  whole  award  (which  recited 
the  submission,  and  from  which  it  appeared  that  the  award  was  not 
warranted  by  the  submission,)  and  then  demurred :  this  was  boldea  te 
be  no  departure  from  the  plea.  11  East,  188.  So  where  bail,  sued  oa 
a  scire  facias  on  their  recognisance,  pleaded  that  no  ea.  so.  was  duly 
sued  out,  returned  and  filed  against  the  principal,  according  to  the  cua» 
torn  and  practice  of  the  court ;  to  which  the  plaintiff  in  reply  shewed  a 
CO.  sa.  issued  into  Middlesex  :  it  was  holden  to  be  no  departure  for  the 
defendants  to  rejoin  that  the  venue  in  the  action  against  the  principal 
was  in  London  ;  for  that  sustained  the  plea.  16  East,  39.  Also,  if  the 
plaintiff,  in  his  replication,  vary  from  his  count  in  any  thing  not  mate- 
rial, it  is  no  departure :  [see  2  B.  &  P.  446 ;]  as  in  assumpsit,  if  the 
plaintiff  allege  a  promise  twenty  years  before,  and  to  a  plea  0f  the  sta- 
tute of  limitations,  replies  assuntpsU  infra  sex  annos:  it  is  no  departure; 
for  the  time  of  the  promise  in  the  declaration  was  not  material.  R.  I 
Lev.  110.  per  3  J.  Cro.  cont.  Cro.  Car.  334.  [I  Str.  21.  2^Str.  806* 
Fortesc.  375,  and  see  Cro.  El.  168.  1  Salli.  222,  223.  1  L.  Raym.  121. 
2  Id.  1015.  2  Saund.  5.  (n.  8).]  So,  in  an  action  for  a  trespass  oo  the 
Ist  May,  if  the  defendant  justify  the  same  day,  the  plaintiff  may  assigB 
trespass  on  another  day,  and  it  will  be  no  departure ;  for  the  day  is  not 
material.  Per  Holt,  1  Salk.  222.  0  Mod.  115. 120.  And  the  same  ia 
any  personal  action,  where  the  time  is  not  material.  R.  I  Salk.  229L 
[But  if  the  day  in  the  declaration  be  material,  as'  in  an  action  opoo  a 
i  bond,  bill  of  exchange,  promissory  note,  or  the  UkSi  the  ^niotiff  ia  his 
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replication  cannot  vary  from  the  day,  without  a  departure.  2  Saund. 
5.  (n.  3.)  10  Mod.  811.  1  Sir.  22.]  If  the  declaration  allege  a  promise 
in  tocb  a  parish  in  the  ward  of  Cheap,  and  the  plaintiff  afterwards  in 
his  replication  say  that  it  was  at  A.  beyond  the  seas,  viz.  in  the  parish 
and  ward  aforesaid,  it  is  no  departure  ;  for  the  place  was  immaterial. 
R.  1  *Leon.  143.  1  Sid.  221,  and  see  1  Salk.  222.  So,  if  in  trespass 
for  an  assault  at  H.,  the  defendant  plead  moUiier  manus  imposuU  in  re- 
moving him  off  his  ground  at  A.,  and  the  plaintiff  reply  a  right  of  way 
in  the  defendant's  ground  at  A.,  it  is  no  departure  ;  for  the  place  is  not 
material.  R.  Lntw.  1437.  Also,  if  defendants  sever  in  their  pleas,  the 
plaintiff  may  vary  from  his  count,  and  it  will  be  no  departure :  as  in  an 
BCtion  against  six,  if  one  plead  not  guilty,  and  the  others  plead  specially 
the  plaintiff  may  reply  to  the  latter  as  supposing  them  only  guilty ; 
R.  2  Leon.  109;  but  otherwise,  if  one  make  default  or  die,  or  do  not 
sever  himself  by  plea.  Id.  So,  a  departure,  when  it  is  of  necessity, 
shall  not  prejudice :  as,  if  a  man  count  of  a  gift  in  tail,  he  may 
maintain  it  by  a  recovery  in  value  in  his  replication ;  for  he  cannot 
have  another  count.    Co.  Lit.  304  a.    Com.  Dig.  Pleader,  F.  11. 

A  departure  may  be  taken  advantage  of,  on  a  general  demurrer ;  2 
Sauod.  84  d.  1  Wils.  122.  2  Id.  06.  4  T.  R.  504.  Willies,  638. 
VI ;  and  the  note  in  1  Saund.  117,  to  the  contrary,  is  a  mistake,  which 
the  learned  eaitor  of  that  work  elsewhere  rectifies.  2  Saund.  84  d. 
But  it  is  cmred  by  pleading  oven  T.  Raym.  86.  2  Saund.  84  d.  See 
^U.  7,  19.    2B.  &P.  446. 

See  further  upon  the  subject  of  departure,  post,  p.  265. 
It  mmi  be  true.]  A  variance  between  a  replication  and  the  evidence, 
in  the  time,  place  or  matter  stated,  when  issue  is  joined  upon  it,  it  is  fatal, 
in  the  same  cases  and  under  the  same  circumstances,  as  in  the  case  of  a 
ylea.  See  ante,  p.  224,  225.  As  to  the  place  where  d&c,  or  special 
veoOe,  as  it  is  called,  it  is  never  necessary  to  insert  it  in  a  replication, 
oniesB  the  matter  stated  be  clearly  local :  and  thereforor  where  a  repli- 
cation to  ne  unqttes  accouple  alleged  a  marriage  in  Scotland,  the  court 
held  that  it  was  not  necessary  to  add  after  a  ecUieet  a  place  in  England 
fer  veooe ;  the  venue  for  the  mere  purpose  of  trial,  being  necessarily 
<he  venue  laid  in  the  declaration.  2  H.  BL  145.  And  now,  by  Reg. 
PL  H.  4  W.  4,  L  8.  6,  DO  venue  shall  be  sUted  in  the  body  of  any 
pleading. 

Swrphuage*']  Surplusage  in  a  replication,  shall  not  vitiate  it.  The 
role  is  the  same  as  in  the  case  of  declarations  and  pleas.  See  ante,  p. 
tt.  lia  17&    Cro.  Jac  415.  Bac  Abr.  Fleas,  L  4. 
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Sbct.  IIL 
Defects  in  RepHcationSf  in  what  Cases  aided* 

By  the  Rgoifuhr*]  If  tha  replicatioo  be  defective  in  form,  it  will 
be  aided  by  the  defendant's  rejoinder.  Co.  Lit.  303  b.  Duct.  PI.  279. 
Therefore  in  all  cases  where  a  defect  in  a  replication  must  be  takeo 
advantage  of  by  special  demurrer,  if  the  defendant,  instead  of  demur« 
ring  specially,  rejoin,  the  defect  is  thereby  cured.  As  for  instance, 
where  the  replication  stated  that  J.  S.  sued  the  plaintiff  at  law,  without 
saying  in  what  court  or  in  what  manner,  this  was  holden  to  be  aided  by 
the  rejoinder.  1  Lev.  195.  1  Saund.  117  *(n.  5.)  So  in  debt  oa  hood 
conditioned  to  accept  a  lease  on  request,  Uie  defendant  pleaded  non 
requisimtf  and  the  plaintiff  replied  that  he  tendered  a  lease,  wiiboul 
saying  of  what  lands,  and  issue  was  joined  on  the  request ;  this  was 
holden  to  aid  the  defect  in  the  replication.  R.  Cro.  Car.  560.  See 
ante,  p.  240.  and  see  Com.  Dig.  Pleader*  M.  8.  But  if  the  replication 
be  bad  in  substance,  or  shew  that  the  plaintiff  has  no  cause  of  action, 
it  is  not  aided  by  the  rejoinder.     1  Lev.  195. 

By  Verdict^  4^.]  Replications  are  aided  by  verdict  at  common  Jaw, 
in  the  same  cases  and  under  the  same  circumstances  as  pleas  and  decla- 
rations. See  ante,  p.  241.  163.  and  see  2  Arch.  Pr.  C.  P.  281.  2 
Saund.  319.  (n.  6.)  As  to  the  cases  in  which  a  replication  ia  aided  by 
the  statutes  of  jeofails,  see  also  2  Arch.  Pr.  C.  P.  281 ;  and  as  to  the 
cases  in  which  it  may  be  amended,  either  at  common  law  or  under  the 
statute  of  amendments,  sec  Id.  p.  280. 

Bad  in  part,  bad  for  the  wholeJ]  A  replication,  like  a  plea,  if  bad 
in  part,  is  bad  for  the  whole.  1  T.  R.  40.  2  Saund.  127*  Cum.  Dig. 
Pleader,  P.  25.  ante,  p.  241.  But  this  rule  does  not  of  course  apply, 
when  the  objectionable  part  of  the  replication  may  be  rejected  as  sur- 
plusage.   3  T.  R.  374. 
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The  R^oinder. 


1.  The  Matter  and  form  of  a  Rejoinder. 

St»  Its  Requisites. 

8.  Defects  in  itf  in  what  cases  aided. 


1.  The  Manner  and  Form  of  a  Rejoinder. 

Where  the  RepUeation  tonchdes  to  the  CoeMry.']  U  the  replication 
conclude  to  tte  country*  the  delbndant  is  thereby  precluded  from  rejoin- 
ing any  ne«t  naatteft  but  he  must  join  issue  upon  the  replication.  This 
is  done  by  adding  what  is  termed  the  similiier.  If  there  be  but  one 
replication*  the  sunUi^Mr  is  added  in  making  up  the  issooi  thus :  *'  and  the 
ftaid  defendant  doth  the  like  i^  or  if  there  be  serisrai  replications,  aU 
concluding  to  the  <;Qontry^  the  similiter  is  in  that  cafte  added  in  the  issue, 
id  a  new  paragraph,  thus ;  ^  and  the  said  defendant,  as  to  the  said  seve* 
ral  replioatldns  of  the  siiid  J.  N.  by  him  above  pleaded,  and  which  the 
said  J.  N.  hath  prayed  may  be  inquired  of  by  the  country,  doth  the  like*" 
But  if  soiM  of  several  replications  ceaclode  to  the  country,  and  s6me 
with  a  verfficaliirti,  the  defendant,  in  thai  case  pleads  tlie  simUitier  to 
the  repliciitiolis  conbludiogto  the  country,  together  with  rejcrindeni 
to  tbo$e  concliidiiv  with,  a  verifieatioo,  aad  deUvtrs  tbem  in  the  6r- 
dinaQT"  nvty.    The  form  is  tbus>— 
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•In  the  King's  Bench,  [<"  CommoD  Pleas,** 
or  "  Exchequer  of  Pleas.'*] 

The  day  of  6  William  4. 

**  And  the  said  defendant,  as  to  the  said  replication  of  the  said 
plaintiiTto  the  said  first  plea  of  him  the  said  defendant,  and  which 
the  said  plaintiff  hath  prayed  may  be  inquired  of  by  the  country, 
doth  the  like." 

'<  And  the  said  defendant,  as  to  the  said  replication  of  the  said  plain- 
tiff to  the  said  second  plea  of  him  the  said  defendant,  saith  that"  [&c^ 
so  continuing  the  rejoinder.]    See  ante,  p.  244. 

Where  the  Replication  concludes  with  a  verification.}  When  the  re- 
plication  concludes  with  a  verification,  the  rejoinder  either  traverses,  or 
confesses  and  avoids  it,  in  precisely  tlie  same  manner  as  a  replication 
traverses  or  confesses  and  avoids  a  plea.  See  ante,  p.  244 — ^252,  and 
see  1  Str.  207.  Forte:JC.  356.  It  is  merely  necessary,  therefore,  in  this 
place,  to  state  the  forms  of  the  commencement  and  concliuioa  of  tbe 
rejoinder  to  such  a  replication.    The  forms  are  thiu : — 

In  the  King's  Bench,  [**  Common  Pleas," 

or  "  Exchequer  of  Pleas."] 

The  day  of  6  William  4. 

**  And  the  said  defendant,  as  to  the  said  replication  of  the  said 
plaiuiiff  to  the  said  second  plea  of  him  the  said  defendant,  saith. 
that"  [&c.,  stating  the  matter  of  the  fiejoinder ;  and  if  it  be  merely 

a  general  or  special  traverse  of  the  replication,  then  conclude  to  the 

country  thus :]  *'  And  of  this  he  the  said  defendant  puts  himself  upon 

the  country,  &c."    Or,  if  the  rejoinder  be  a  confession  and  avoidance  of 

the  replication,  the  conclusion  must  be  with  a  verification,  ibos :  **  And 

this  he  the  said  J.  8.  is  ready  to  Verify."    See  ante,  p.  252. 

The  conclusion  is  to  tbe  country  or  with  a  verification,  io  the  same 
cases  and  under  the  same  circumstances  as  in  a  replication.  See  ante, 
p.  252.  A  wrong  conclusion,  however,  either  to  the  country  or  with  a 
verification,  is  merely  form,  and  can  be  taken  advantage  of  by  speetal 
demurrer  only.    4  Ann.  c.  16,  s.  I.    2  Saund.  100.  (n.  5.) 

It  may  be  necessary  to  mention,  that  where  defeodaots  join  in  their 
plea,  they  cannot  afterwards  sever  io  their  rejoinders.  21 H.  6.  M,  57. 
Uoct  PI.  122. 

Scire  famas  on  a  recognizance  of  bail ;  plea  no  €«.  ml  doly  issued, 
lodged  and  returned ;  replication,  ca.  m.  issued  and  returned  non  sj(  m- 
twniitt;  rejoinder,  that  it  did  not  lie  four  days  exclusive  in  the  sheriff's 
office :  held,  on  demorreiv  that  the  resjoinder  was  badi  for  if  it  were  not 
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a  (fepaiitire,  it  was  bad,  as  pleading  a  mere  matter,  of  practice,  which 
etnnot  be  done.    Sandon  v.  Proctor,  7  B.  &  C.  600. 

Where  in  trespass  for  assault  and  battery  against  three  defendantSf 
all  pleaded  not  guilty,  and  one  pleaded  also  a  justification  irr  defence  of 
bis  freehold ;  to  this  latter  plea  there  was  a  replication,  that  the  defend* 
aot  had  used  more  foree  than  was  necessary;  and  the  rejoinder  was, 
that  all  the  defendants  did  not  use  more  foree  thao  was  necessary :  this 
rejoinder  was  holden  bad  on  general  demurrer,  it  being  a  fundamental 
rule  in  pleading,  that  the  Replication  must  pursue  the  plea,  and  the  re- 
joinder  the  replication.    Morrow  v.  Belcher^  4  B.  &  C.  704. 

2.  The  Requisites  of  a  Rejoinder. 

The  rejoinder  like  the  replication,  must  be  triable ;  it  must  not  be 
double,  (see  ante,  p.  896,)  nor  will  the  court  give  leave  to  the  defendant 
to  plead  several  rejoinders  to  the  same  replication  ;  2  Str.  908 ;  it  must 
be  certain ;  see  ante,  p.  257  ;  it  must  be  direct  and  positive,  and  not 
merely  by  way  of  recital  or  argument4  see  ante,  p.  258;  it  must  not 
be  repi]|gnant  or  inaensible ;  see  ante,  p.  258 ;  *and  lastly,  it  must  be 
conformable  to,  and  not  depart  from,  the  plea  in  bar.  Although  depar- 
ture has  been  already  treated  of  with  reference  to  replications,  (see 
ante,  p.  358,)  yet  as  it  is  more  likely  to  occur  in  a  rejoinder  than  in  a 
replication,  it  may  not  be  unnecessary  to  treat  of  it  again  in  this  placer 
with  veference  to  rejoinders. 

If  the  rejoinder  depart  from  (he  plea,  it  is  bad.  Co.  Lit.  803  b.  A 
defiartore  is,  when  the  rejoinder  sets  up  a  different  defence  from  that 
stated  in  the  p(ea ;«— ^when  it  contains  matter  not  pursuant  to  the  plea^ 
and  not  supporting  or  fortifying  it.  Co.  Lit.  304  a.  Thus,  if  the  de- 
fendant in  his  plea  make  title  to  entirety,  and  in  his  rejoinder  to  a  moiety 
only,  it  is  a  departure.  22  H.  6.  51  a.  So,  if  the  defendant  in  tres- 
pass entitle  himself  by  descent,  and  the  plaintiff  reply  a  feoffment  by 
the  defendant  himself;  if  the  defendant  rejoin  that  the  feoffment  was 
upon  condition,  and  that  he  entered  for  condition  broken,  this  is  a  de- 
parture. Plowd.  7  b.  Co.  Lit.  304  a.  So,  if  a  feoffment  by  A.  be 
pleaded,  and  the  plaintiff  reply  that  A.  disseised  him  and  then  enfeofied, 
and  that  he  re-entered,  and  the  defendant  rejoin  that  after  the  feoffment 
the  plaintiff  released ;  this  is  a  departure.  Piowd.  105  L  So,  in 
trespass,  if  the  defendants  justify  distraining  a  hide  for  a  customary 
payment,  and  the  plaintiff  reply  that  he  taaoed  the  hide  after  the  dis- 
tiesB,  and  the  defendant  rejohi  that  he  tanned  it  to  prevent  it  from 
rotting :  it  is  a  departnre.  R.  Cro.  EL  783.  So,  if  the  defendant  in 
covMant  plead,  penfennnace  generally,  and  the  |daintiff  assign  a  breach 
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in  not  doing  such  an  act^  and  the  defendant  r^'oin  ihat  he  odered  to  do 
it :  this  is  a  departure ;  for  an  offer  and  refusal  are  not  the  same  as  a 
performance.    Co.  Lit.  304  a.    Cro.  Car.  76,  77.    [Dy.  371.     See  also 
4  Leon.  79.    Dy.  353  b.    2  Mod^  8L    2  Saund.  64.  (n.  1.)]     So.  in  an 
action  on  a  bond  to   indemnifr,  if  the  defendant  plead  non  damnifieatUMf 
and  the  plaintiffs  by  replication  shew  that  they  are  damnified  by  main^ 
tainiog  bis  bastard  ;  a  rejoinder  ihat  he  offered  to  maintain,  is  a  depart^* 
ure.     U.  2  Saund.  84.     1  Sid.  444.    So,.onabond   to  perforxn   cove.- 
nants,  and  the  covenant  was  Xd  make  a  fence  as  soon  as  he  should  cut 
down  the  ^ood,  the  defendant  pleads   that  he  did  not  Qut  down  any 
wood,  and  the  plaintiff  replies  that  he  cat  down  two  acres  and  did  not 
make  a  fence,  to  which  the  defendant  rejoins  that  he  made  a  fence :  this 
is  a  departure.     K.  Dy.  253  b.     [See  Fortesc.  34  L     1  H.  fil.  253.     So, 
if  in  bar  to  an  action  on  a  bond  cot^diiioned  to  sav^  xlm  plaintiff  harm- 
less, the  defendant  plead  that  he  did  save  harmless,  and  the  plaintiff  ia 
his  replication  shew  a  damnification,  to  which  the  defendant  rejoina 
that  he  had  no  notice  thereof:  the  rejoinder  is  a  departure.     1  Sft«iuL 
117.     1  Lev.  IM.  and  see  1   L.  Baym.  2d3«     I    VVils.  934.     I  Salkr 
221,222.    2  Barnard,  193.    8p,  where  in  debi  on  bond  4or  perfomi^ 
ance  of  covenants,  one  of  which  was  to  retorn  certain  goods,  the  de« 
fendant  pleaded  performance,  the  plaintiff  in  his  repKcatino  assignad  a 
breach  in  not  returning  the  goods,  to  which  the  defendant  rejoined  that 
he  had  no  order  to  do  so:  the  rejoinder  was  hoiden  clearly  to  be  s 
departure.    2  Lev.  67.    So,  where  in  debt  on  as  annuity  bond,  the 
defendants  pleaded  that  there  was  no  sucb  memorial  as  the  atatote  re- 
quired ;  the  plaintiff  in  his  replication  alleged  that  there  was  a  naemoffC" 
el,  and  shewed  the  particulars ;  to  whtcb  the  defendaota  *rejocoed  rbct 
the  consideration  was  untruly  alleged  in  ibe  memorial  to  have  hses 
paid  to  both  obligors,  whereas  one  of  them  had^  not  reoeived  any  part 
of  it :  this  was  hoiden  to  be  a  departure.    4  T.  R«  56&    2  H.  Bl.  MNt 
So,  in  debt  on  hond^  conditioned  to  allow  his  wife  to  dispose  of  ML  oot 
of  his  personal  estate,  the  defendant  plea  Jed  that  he  had  not  prevented 
his  wife  from  doing  so ;  and  the  pkintiff  replied  a  disposition  by  the 
wife,  a  request  to  the  defendant  to  pay,  and  a  refosa) ;  to  which  the 
defendant  rejoined  that  he  had  no  personal  estaie  oat  of  which  be  ooehi 
pay  the  507. ;  this  rejoinder  was  hoiden  ta  be.a  depattave.     WilteBfM^ 
So,  where  in  debt  on  bond^  conditioned  to  execute  the  office  of  o^eraeer 
without  the  plaintiff's  assistance,  the  defendant  pleaded  that  he  did 
execute  it  sfngfy  without  the  plaintiff's  assistaaoer  *^d  the  plaiotiC 
repKed  that  he  did  not  execute  it  singly,  6cc. ;  to  which  the  defeadaot 
rejoined  that  the  plaintiff  ToIuntariJy  took  on  hioi  the  office,  and^esecv- 
ted it,  withoat  the d^iddant^a  request:  the iqcaader waa holder le her 


41  ilepfurtort.    2  JU  lUym.  1440.    Bee  alsp  Comyo's  Rep.  &5d.]    &lo« 
la  debl  on  bood  lo  perform  toveiuintSt  if  the  defendaDt  plead  perform* 
enoe,  and«  a  breach  hetQ^  BBsigned  io  the  replication  for  noD-payment 
of  rcAt,  rejoin  tbat  be  was  expelled :  the  rejoinder  is  a  departure ;  R4 
T,  Kaym.  22.    1  Sid.  77  t  or  if  he  rejoin  that  he  has  paid  so  much  for 
root  and  so  mudi  for  taxes*  which  make  up  the  whole  demand  for  rent^ 
it  is  a  departure.    1  Salk.  22i4    So,  if  in  debt  on  bond  conditioned  to 
jmy  aU  charges  to  an  attorney  for  such  a  suii,  the  defendant  plead 
pajrroentt  and  the  plaintiff  reply  shewing  such  a  sum  remaining  unpaid 
to  which  the  defendant  rejojns  that  he  had  no  bill  of  it :  tliis  is  a  depar- 
tmie;  R.  Lutw<  422 1  or  if  the  defendant  rejoin  that  the  plaintiff  did  not 
name  a  place  far  the  payment  of  it|  it  is  a  departure.    R«  2  Mod.  dL 
Aee  3  JJey^  241.    So,  in  .debt  on  bood  to  perform  an  award,  if  the  de- 
fisodaot  plead  no  fuch  mcqrdf  and  the  plaintiff  in  bis  replication  shew 
the  award  and  assign  a  breach,  and  the  defendant  rejoin  that  the  award 
ia  bad,  R.  T.  Raym.  94.     1  Sid.  180.     R.  2  Uol.  602. 1  40.  or  that  the 
awar^  was  not  delivered,  R.  2  Saund.  184.    1  Lev.  800,  or  not  made 
of  |l11  controversies:  1  Lev.   127)  the  rejoinder  is  a  departure,  (and 
.aee  Keilw^   175  a.     89  H.  6.  16.    Poet.   PL  128.     S  Lev.  289.  2414 
vBut  where  the  defendant,  by  way  of  rejoinder,  set  fonh  the  whole 
^vrard,  (in  which  was  recited  the  submission,  and  it  appeared  that  the 
award  was  not  .ii^arranied  by  it«}  and  demurred ;  it  was  holden  not  lo 
be  a.departure  from  the  plea4    11  EslsU  188.    {If  the  defendant  justify 
by  a  deed  dated  the  1st  Mayi  and  the  rejoinder  say  that  it  wfis  prima 
4M)6rai  9  Moy^  the  rejoinder  is  a  departure ;  K.  3  Lev.  849 ;  and  the 
aamet  if  there  be  a  variance  in  the  date  of  a  bond,  between  the  rejoinder 
and  plea.     1  Salk.  222.    In  repleviuf  if  the  defendant  avow  for  damage 
fioMOMi  in  his  freehold,  and  the  plaintiff  plead  that  he  leased  to  B^  for 
Abree  years,  and  the  defendant  reply  that  B.  ^ade  a  lease  to  him  fjr  part 
of  the  term  t  this  is  a  departure.    K.  1  RoL  887.    [So,  where  in  tres- 
pass for  taking  an  ox,  the  defendant  pleaded  that  he  took  it  damage  fea- 
aaotf  and  the  plaintiff  replied  a  right  of  common,  in  the  locus  in  quOf  to 
which  the  defendant  rejoined  that  the  plaintiff  had  surcharged  the 
oommon  i  the  rejoinder  was  holden  to  be  a  departure ;  1  Salk.  221 1 
because,  ai  the  defendant  knew  the  *plaintiff 's  rights  be  should  have 
stated  the  surcharge  as  the  matter  of  his  defence  in  his  plea.     Wille|i, 
688.]    If  the  defendant  in  bis  plea  prescribe  for  a  park  within  a  forest 
JaekMed  ad  vobmiaUat  siiom,  and  in  his  rejoinder  say  it  was  incU^^d 
so  ibat  deer  of  the  forest  could  not  get  in,  it  is  a  departure.    Bridg.  25^ 
If  the  defendant  io  his  plea  .say  tbat  a  certain  ship  went  from  London 
to  IK  without  deviationy  and  from  B.  to  London,  but  was  lost  diinog  the 
•aid  v<qreia  ;  and  the  plaintiff  shew  a  deviation  to  J[emaig^ ;  to  nrhiah 
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the  defendant  rejoins  that  the  ship  was  compelled  to  go  to  Jamaica  f  tlh^ 
rejoinder  is  a  departure.     R.  Skin.  345.      Com.  Dig.  Pleadbr,    F, 
7.     Where,  in  assumpsit,  the  defendant  pleaded  infancy ;  the  plain- 
tiff replied  that  the    goods  &c«  were  necessaries  ;  and  the  defen- 
dant rejoined  an    account    stated,    quodque  sttperinde  prtBiL  qner* 
exoTieravit    the    defendant:  it  was    holden   to    be  s    departure.     1 
Str.  422.      To  a  sci  fa.  against  baif,  the  defendants  pleaded    no 
ca.  ia.  against  the  principal ;  replication  that  there  was;  to  which  the 
defendant   rejoined  that  it  had  not  lain  four  days  in  the  sheriflT's 
office:  the  rejoinder  was  hofden  to  foe  a  departure.     1  Wils.   894. 
Or  if  the  diefbndants  plead  no  ca.  $a.  and  rejoin  quod  erronice  enuu 
naviii  it  is  a  departure.     Fortesc.  ^2.     But  where  to  a  plea    of 
%o  CO*  so.  the  plaintiff  in  reply  shewed  a  writ  of  cov  jn.  issued  in 
Middlesex,  it  was  hofden  ^o  be  no  departure  fbr  the  dbfbndtats  to  re- 
join that  the  venue  ro'  the  action  against  the  principal  was  in  London. 
16  East,  39. 

9o,  if  the  defendant  claim  am  estate  By  common  faw  iit  his  plea,  and 
maintain  it  in  his  rejoinder  by  an  act  of  parliament,  it  is  a  departure. 
Dy.  10.  DocL  PI.  120.  [and  see  Co.  Lit  804  a.  Where,  in  an  action 
by  the  sheriff  against  his  bailiff,  on  a  bond  conditioned  to  pay  him  20d. 
for  each  defendant's  name  in  every  warrant  on  mesne  process,  the  de- 
fendant pleaded  payment ;  the  plaintiff  replied  that  he  had  not  paid  it 
for  B. ;  and  the  defendant  in  his  rejoinder  pleaded  the  stat.  23  H.  6,  and 
3  Geo.  1 :  the  rejoinder  was  holden  to  be  a  departure :  for  in  the  plea 
be  said  he  had  paid,  in  the  rejoinder  that  he  ought  not  to  pay  ;  the  plen 
was  at  common  liaw,  the  rejoinder  founded  on  a  statute.  Fortesc  868. 
So,  if  a  man  avow,  for  that  A.  being  seised  in  fee  granted  to  him  a  rent 
and  the  pfaintiff  plead  rteii  in  fts  tenements  at  the  time  of  the  grant,  and 
the  defendaut  repfy  that  A.  was  eeHtU  que  use  in  fee,  which  use  is  now 
executed  by  the  statute  of  uses :  this  is  a  departure.  Plowd.  109  b. 
So,  in  fbrmedon,  the  tenant  pleaded  a  fine  by  tenant  in  tail,  the  demand- 
ant rt^\\ei partes fini$  nihil KabueruvA^  to  wftich  the  tenant  rejoined  that 
the  tenant  in  tail  was  seised  of  the  use ;  and  this  was  holden  to  be  a 
departure.  Dy.  201.  So,  if  a  defendant  in  trespass  plead  a  lease  for 
fifty  years,  and  the  plafntiff*  reply  that  the  lease  was  void  by  a  statute ; 
if  the  rejoinder  say  that  a  proviso  in  the  said  statute  affirmed  it  for 
twenty-one  years,  it  is  a  departure.  R.  Pfowd.  r05  b.  [Dy.  109  b. 
103  a.  Doct.  n*  12L]  So,  if  the  defendant  justify  by  a  distress  Ibr 
rent,  and  the  plaintiff  reply  that  he  used  and  sold  the  distress,  to  wbieb 
the  defendant  rejoins  that  he  sold  the  distress  in  pursuance  of  stat.  2 
W.  dt  M. :  it  will  be  a  departure ;  fbr  it  should  have  been  so  alleged  at 
first.    S^mb.  Lutw.  1425.    Com.  Dig.  JHeader,  F.  8.    So,  wlMte  ^ 
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tmpass  for  impouoding  a  mare*  the  *defendant  justified  damage  feas- 
ant ;  the  plaintiff  id  his  replication  claimed  a  right  of  common  in  the 
locuM  in  quo  ;  to  which  the  defendant  rejoined  that  the  mare  was  mangy 
and  doing  damage :  this  rejoinder  was  holden  to  be  a  departure ;  be- 
cause the  plea  is  that  the  mare  was  doing  a  private  trespass,  and  the 
laejoioder  that  the  defeivdant  impounded  her  by  virtue  of  stat.  32  H.  8,  c. 
13»  8.  II9  as  a  nuisance.  2  Wils.  96.  See  Carth.  306.  1  L.  Raym« 
29.     4  Mod.  269.     1  Salk.  167.    Skin.  574. 

So,  if  the  defendant  entitle  himself  by  common  law,  and  afterwards 
maintain  it  by  a  custom,  it  is  a  departure.  Co.  Lit.  304  a.  As,  if  he 
plead  a  feoffment^  and  the  plaintiff  reply  within  age,  and  the  defendant 
n^oin  that  by  the  custom  of  the  place  an  infant  of  the  age  of  fifteen 
years  may  make  a  feoffment :  this  is  a  departure ;  D,  3  Leon.  40.  [37 
H.  0.  5  ;J  but  otherwise  in  Kent*  1  Lev.  81.  Com.  Dig.  Pleader,  F.  9. 
80^  if  the  defendant  entitle  himself  to  an  estate,  generally,  as,  by  a 
feofimcnt  in  fee,  he  cannot  in  his  rejoinder  maintain  it  by  other  matter 
tantamount,  as  by  lease  and  release  &c.  Co.  Lit.  304  a.  Com.  Dig. 
Pleader  F.  10.  If  a  gift  in  tail  be  pleaded  in  bar,  the  defendant  cannot 
in  his  rejoinder  maintain  it  by  a  recovery  in  value,  3  H.  7.  5,  or  dying 
seised.  21  H.  6. 32,  and  see  39  U.  6.  15,  16,  per  cur.  Doct.  PI.  120, 
121;  123. 

But  matter  which  fortifies  the  bar,  is  not  a  departure :  as,  if  the  ten* 
ant  in  assise  plead  a  feoffment  by  A«,  and  the  ((^inandant  reply  that  A. 
disseised  him,  and  then  enfeoffed  the  tenant,  and  that  he  afterwards 
re-entered :  a  rejoinder  that  the  demandant  released  to  A.  before  his 
feoffment,  is  no  departure ;  Co.  Lit.  304  a.  Plowd.  105  b ;  but  other- 
wise, if  the  release  were  after  the  feoffment.  So,  in  debt  on  bond^ 
if  the  defendant  plead  performance,  and  the  plaintiff  reply  that  the 
covenant  was  to  account  for  all  money  received,  and  that  he  receiv- 
ed such  a  sum;  if  the  defendant  rejoin  that  he  was  robbed  of  that 
aom,  it  is  no  departure.  R.  1  Vent.  121.  8  Lev,  5.  Com.  Dig. 
Pleader,  F.  11.  So,  where  in  debt  on  bond  conditioned  that  A. 
should  not  run  away  during  his  apprenticeship,  the  defendant  pleaded 
Ihat  A*  did  not  run  away,  and  .the  plaintiff  replied  that  A«  was  bound 
for  .seven  years,  and  ran  away  before  the  end  of  that  time:  are- 
joinder  that  A.  was  bound  for  five  years  only^  is  not  a  departure; 
it  merely  explains  and  fortifies  the  bar.  2  Wils.  8.  So,  in  debt  on 
bond  conditioned  to  indemnify  from  tonnage  dtie  to  A.,  if  the  de* 
fendaot  plead  non  damnificatus,  and  the  plaintiff  reply  that  A.  dis- 
trained for  the  said  tonnage ;  if  the  defendant  rejoin  that  nothing 
iRras  due  for  tonnage,  it  is  no  departure.  Fortesc.  341.  Bac.  AbZ 
Pleas,  U  and  see  1  H.  BL  368,    So,  where  in  assumpsit,  the  d»* 
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fendant  pleads  a  tender  before  the  exhibiting  of  the  bill,  and  the 
plaintiff  replies  a  laliUtt  sued  out  before  the  tender ;  if  the  defendant  in 
his  rejoinder  admit  the  promise  before  the  exhibiting  of  the  bill,  but 
deojr  the  promise  before  the  issuing  of  the  hUitaif  it  is  no  departure.  1 
Wils.  141. 

r 

A  departure  may  be  taken  advantage  of  by  gteerat  demurrer ;  bat  it 
is  cured  by  pleading  over.    Ante,  p.  261. 

*3.  Defects  in  a  Hefoinder^  in  what  ea$e$  aided. 

A  rejoinder,  if  defective,  is  aided  id  the  same  tnatiner  and  undef  the 
same  circumstances  as  a  replication,  by  the  plaintiff  pleading  over,  or 
by  verdict,  or  by  the  statutes  of  jeofails.  See  abte,  p.  361.  Also  i,  r^ 
joinder,  like  a  replication  and  plea,  if  bad  in  part,  is  bad  for  the  ivho/e. 
See  ante,  p.  362. 

Sect.  IL 

T%e  Surrejoikd$r. 

The  surrejoinder  is  the  plaintiff's  answer  to  the  defendant's  rejoinder ; 
\i  is  governed  in  every  respect  by  the  same  rules  as  the  replication.  If 
the  rejoinder  conclude  to  the  country,  the  similiter  id  added  thus :  **  And 
the  said  plaintiff  doth  the  like  ;^  or  if  there  be  several  rejoinders,  all 
concluding  to  the  country,  the  similiter  is  added  thus  c  **  And  the  said 
plaintiff,  as  to  the  said  severaK rejoinders  of  the  said  defendant  by  him 
above  pleaded,  and  whereof  he  hath  put  hiilnself  upon  the  couhtry;doth 
the  like.'*  But  if  some  of  several  rejoinders  Cohclude  to  the  country, 
and  some  with  a  verification,  the  plaintiff  in  that  cas6  pleads  a  stmjlibr 
to  the  rejoinders  concluding  to  the  country,  together  with  surrejoinder! 
to  those  concluding  with  a  verification,  and  delivers  them  in  tbb  ordi« 
nary  way.    The  form  is  thus  :•— 

**  In  the  King  ^s  Bench,  [*  Common  Pleas,*  or  *  Exchequer  of  Pleas.*] 

The day  of ,  6  t(rill.  4 

K.  )  ''And  the  said  plaintiff,  as  to  the  said  rejoinder  of  fhe  said  defend- 
agst.  >  ant  to  the  said  replication  of  him  the  said  plaiYYtifT  to  the  said 

8.  )  first  plea  of  the  said  defendant,  and  whereof  he  Imth  fNK  hinutif 
upon  the  country,  doth  tlie  like.** 

«*  And  the  said  plaintiff,  as  to  the  said  rejoinder  of  the  said  defendant 

to  the  said  rtpiication  of  him  the  said  plaintiff  to  the  said  secoed  pl#a 

of  the  said  tMrodant,  aetlh«**  [du:.,  stating  the  matter  of  the  sumyoie- 

der4  s/Si  if  it  be  merely  a  general  or  special  traverse  of  the  rejoiiider» 
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O^Q  conclude  to  the  country  thus :]  « And  this  he  the  said  plaintiff 
ptnyB  may  be  inquired  of  by  the  country,  dbc.**  Or,  if  the  surrejomder 
be  a  confession  and  avoidance  of  the  rejoinder*  the  conchision  must 
be  with  a  verification*  thus :  **  and  this  be  the  said  plaintiff  is  ready  to 
▼erify." 

In  debt  on  bond,  conditioned  for  A.  B/s  faithfully  accounting  for  all 
monies  received  by  him  as  collecting  clerk*  the  defendant  pleaded  that 
A.  B.  did  account ;  replication  that  A.  B.  had  received  divers  sums 
amoonting  to  2000il*  for  which  he  did  not  account ;  rejoinder  that  the 
sums  in  the  replication  mentioned*  were  three  sums  of  1000/.  500/.  and 
MOL  received  from  C.|  D.  and  E.,  and  that  A.  B.  had  duly  accounted 
for  them ;  surrejoinder,  that  the  sums  mentioned  in  the  replication  were 
other  and  different  sums  than  those  mentioned  in  the  rejoinder*  and  con- 
cluding to  the  country :  It  was  objected  on  demurrer*  that  the  replica* 
iion  was  bad  for  not  stating  the  particular  sums*  and  the  names  of  the 
persons  from  whom  they  were  received ;  but  the  court  held  this  to  bio 
unnecessary :  It  was  then  objected  that  as  the  surrejoinder  contained 
nei^  matter,  it  ought^  to  have  cohcluded  with  a  verification ;  but  the 
court  held  that  it  was  in  substance  but  a  denial  of  the  rejoinder,  and 
therefore  properly  concluded  to  the  country.  Calteri  v.  Gordon^  1  B. 
^  C.  800. 

Sbct:  til. 

The  RebuUer. 

^The  rebtttter  is  the  defendam's  answer  to  the  "plaiotiff 's  surrejoiader ; 
it  Is  governed  in  every  impact  by  the  saaie  rules  as  the  wjoiader.  Sea 
note*  p.  3M— 266. 

BftCT.  IV. 

Thm  SHrnbMer. 

The  surrebutter  is  the  plaintiff's  answer  to  tlie  defendant's  rebutter  $ 
it  is  governed  in  every  respect  by  the  same  rules  as  the  replication  and 
surrejoinder.    See  ante*  p.  256*  et  supra* 

*Tliere  may  be  pleadings  subsequent  to  the  surrebutter :  those  of  the 
defendaot  are  governed  by  the  same  rules  as  the  rejoinder ;  those  of  the 
plaintiff*  by  the  same  rules  as  the  replication.  They  seldom  however 
eccor  iu  practice* 


^n  SURftEBCrrTER. 

When  the  last  of  the  pleadings  hiis  concluded  to  the  coantry.  or  wbea 
issue  has  been  joined  on  nul  tul  record  dcc^  the  iMue  is  made  opb  and 
the  parties  proceed  to  trial. 


•  CHAPTER  V. 


MBW    ▲88IGNMB2IT. 


tn  tohat  casesJ]  Where  the  defendant  has  committed  several  tres* 
passes  cither  upon  the  person,  or  upon  the  goods  or  land  of  another, 
some  of  which  are  justifiable,  others  not ;  and  the  action  is  brought  for 
those  trespasses  which  are  not  justifiable,  but  the  defendant  by  his  plea 
answers  those  only  which  are:  the  plaintifT  should  make  anew  assign- 
ment :  that  is,  he  should  state  in  his  answer  to  the  plea,  that  the  action 
was  brought,  not  for  the  trespass  justified,  but  for  another,  specifyiog  it 
1  Saund.  299  a.  (n.  6).  2  Wils.  4.  As,  if  the  plaintiff  were  arrested 
on  a  warrant  granted  previously  to  the  issuing  or  delivery  of  the  writ* 
and  in  an  action  for  an  assault  and  false  imprisonment,  the  defendant 
justify  under  the  writ;  the  plaintiff  should  make  a  new  assignment  Or 
if  the  plaintiff  were  legally  arrested  at  first,  but  detained  after  being  dis* 
charged  by  the  person  at  whose  suit  he  was  in  custody;  and,  in  an  ac* 
tion  for  an  assault  and  fiilse  imprisonment,  tlie  defendant  justify  under 
the  writ  upon  which  the  plaintiff  was  arrested :  the  plaintiff  should  make 
a  new  assignment  1  Baund  299  a.  (n.  6).  1  Bing.  317.  So,  if  a  man 
have  two  causes  of  action  for  breach  of  contract  for  one  of  which  be 
has  already  obtained  a  judgment  'v  ftod  te  an  action  for  the  other  the  de- 
fendant plead  the  judgment  recovered ;  the  plaintiff  should  newaasigUf 
and  shew  that  the  action  was  brought  for  a  different  breach  of  contract 
from  that  for  which  the  judgment  pleaded  had  been  obtained.  So,  in  all 
other  cases,  where  the  defeiidant  applies  his  justification  to  a  diflerent 
cause  of  action  from  that  to  which  it  is  applicable,  tlie  plaintiff  must  make 
a  new  assignment  If  there  be  two  counts  however  in  the  declaration, 
each  comprising  the  plaintiff's  cause  of  action,  and  the  defendant  plead 
a  justification  to  one  only,  the  plaintiff  should  not  make  a  new  assign* 
ment ;  but  it  is  much  better  to  put  the  justification  in  issue,  and  if  the 
defendant  prove  it,  the  plaintiff  may  then  give  evidence  of  his  caiise  of 
action  upon  the  second  count    1  Saund.  299  a.  (n.  6).    1  T.  U.  479. 

[Wl] 


Ift  instead  of  doiog  fOi  howeTer,  lie  imrbe  n  new  tssigmneiit,  and  fail  in 
tbe  pmof  of  what  lie  has  therein  allegedthe  oannot  afterwards  bsve  re- 
eourse  to  the  second  cotiat ;  unless  indeed  fao  have  two  causes  of  action 
independently  of  the  onejuatiBed:  thus^  where  a  declaration  for  false 
imprisonment  against  A.  and  B«  contained  two  counts,  to  both  of  which 
the  defendants  pleaded  not  gniity,  and  the  first  they  justified  under  mesne 
process,  A.  as  plaintiff  in  that  action,  and  B.aa  bailiff  f  and  the  plain, 
tiff  by  a  new  assignment  replied  that  after  the  arrest,  B.,  with  the  con- 
sent of  A.,  *Foluntarily  released  him,  and  that  they  afterwards  imprisoned 
him  for  the  time  mentioned  in  the  first  count :  the  plaintiff  having  failed 
in  proTiBg  the  new  assignment,  by  not  shewing  the  consent  of  A.,  was 
not  allowed  to  prove  the  same  trespass  against  B.,  under  the  second 
connt.     2  T.  R.  172.     And  see  1  SSaund.  299  a.  (n.  6).    So  it  the  >usti- 
ficattOD  be  false,  althoc^h  there  be  but  one  count,  the  plaintiff  should 
traverse  the  justificatiba,  instead  of  making  a  new  assignment*    There* 
fore,  in  trespass  for  false  imprisonment,  the  defendant  having  justified 
onder  a  writ  sued  out  by  him  as  attorney  for  J.  M.  against  the  piamtiff, 
indorsed  for  bail  for  1002^,  which  was  delivered  to  the  sheriff,  who  by 
virtue  thereof  arrested  and  detained  the  plaintiff;  the  plaintiff,  instead 
of  traversing  the  plea,  (as  be  ought  to  do,  the. arrest  being  irregularly 
made  by  the  sheriff  *s  oflBcer,  without  a  sufllcieDt  warrant  from  the  sher- 
iff,) new  ass^^d  that  the  trespass  complained  of  was  upon  another  and 
different  oooasion  than  that  stated  in  the  plea,  and  after  the  supposed  ar- 
fest  therein  mentioned  \  it  was  holden  that  the  defendant,  on  proof  of 
the  fact  as  above  stated,  was  entitled  to  a  verdict*     16  East,  82. 
.  A  new  assignment  is  also  used  to  ascertain,  with  precision  and  exact- 
ness, the  place  or  time,  which  has  been  allied  only  generally  in  the 
declaration.    Thos,  where  a  man  is  possessed  of  two  closes,  each  called 
the  road,  and  the  defendant  iias  a  right  of  passage  over  one,  but  none 
over  the  other  t  i(  to  an  action  for  going  over  the  close  where  he  has  no 
right,  he  justify  going  over  that  where  he  has  a  right,  the  plaintiff  must 
new  assign.    So^  in  other  cases  where  the  defendant  pleads  a  right  of 
way,  (he  plaintiff  may  new  assign  extra  viam.    So,  formerly,  where  in 
trespass  for  breaking  and  entering  the  plaintiff's  close,  the  defendant 
pleaded  the  oomfenon  bar  libentm  Unementum  ;  if  the  close  were  really 
>  the  freehold  of  the  plaintifl^  he  might  either  traverse  the  plea,  or  make  a 
new  assignment  naming  the  close  and  setting  out  the  abuttsls,  at  his  op- 
tion.   See  Aat.  £nt.  604.    Cro.  Jac.  594.    2  Lutw.  1419.  1401.    27 
H.8,  22  b.     11   East,  51.     15  Bast,  285.     10  East, '^3.    It  was  da^i- 
geroot,  however,  to  traverse  the  plea  ;  for  if  the  defendant  had  land  in 
•  the  parish  named  in  the  declaration,  he  would  be  cmtitled  to  a  verdict. 
8ee  2  Tauot^  16«i    The  plaintiff  theiefore  usually  new  assigned.    In 
>..-:  [•272] 
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modem  pleadti^,  indeedi  tbe  neeentty  of  a  aMr  mnigfatfimi  VM  obff' 
ated,  by  leitifig  out  the  abultcia  in  tiie  dodaratioai  in  wbkh  caoe  ite 
defendaoc  could  not  plead  liberum  tenemefUum  $  and  ibif  was  micb  ihe 
better  way  of  pleading,  wfaon  it  could  be  done  without  risk  af  yarinaw 
And,  as  oow,  by  Reg.  PL  H«  4  W.  4,  II.  s.  Si,  pi.  1,  ^io  a«^imii  of  trei« 
pass  quare  ehusum  fregitf  the  close  or  phce  id  whiah,  4&e»  most  be  4m* 
tgoated  in  the  declaration  by  name  or  abaitels,  or  other  ifeseriiMiiMk  io 
failure  whereof  the  defendant  asaj^  demur  specially ;''  a  aew  asaigwneaf 
ia  such  a  case  will  seldom  be  necessary* 

Also  if  the  defendant,  professing  to  answer  the  whole  declaivtioni 
justify  only  part  of  the  trespass  4cc.  for  which  tbe  action  is  bmugfaf,  the 
plaintiff  should  make  a  new  ass^nment  as  faille  residue,  aod  aleo  tfa« 
▼erse  the  justification  if  lie  doubt  the  troth  ef  it    As  whece  the  dtfcad^ 
ant  pleaded  that  the  house  in  the  declaration  was  called  C.  boaset  aod 
one  of  the  closes  Biackaert  and  the  other  ^Whiimcre^  and  tbatifcej 
were  his  freehold ;  the  plaintiff  trarened  that  C«  Jiouse  aad  Bkickmr^ 
were  tbe  defendants  behold,  and  new  assigoed  the  tneafass  io  SO  acvas 
other  than  Wkiteacre ;  the  court  held  that  the  plaintiff  was  rigiir  io  ihas 
traversing  such  parts  of  tbe  plea  as  justified  for  ploees  ioieoded  by  the 
declaration,  and  in  new  assigning  as  to  socb  pari  as  &ad  miatalBon  tbe 
place  intended.    Cro.  El.  M8.    So,  where  aoaotion  is  biought  for  Bwk^ 
ing  in  the  river  T.,  being  the  plaintiff 'sfisheiy,  and  the  ttespasa  inleaibd 
by  the  declaration  is  for  fishing  k>  theexteot  of  isro  miles  aad  upwarda  ^ 
if  the  defendant  plead  that  he  is  seised  ia  fee  of  tea  acres  adjoining  she 
river,  and  prescribe    for  a  free 'fishery  la  the  river  along  -die  side  of  the 
ten  acres,  the  plaintiff  should  not  merely  traverse  the*  preeervption  and 
go  to  issue  upon  it,  for  at  the  trial  Jie  would  oot  be  permi^od  to  give 
evidence  of  any  act  of  fishing  'by  the  defendant  either  a boire  or  below 
tbe  ten  acres,  as  ttte  questioo  wouM  be  ooofined  to  the  pteseripiieo 
only ;  bot  the  plaintiff  should  new  assiga,  and  state  the  trespaaa  coai' 
plained  of  waa  not  only  for  fishing  in  tbe  riaer  adljoiainjif  the  ten  aeres/ 
but  also  above  and  below  thea»;  f6r  otherwise  the  dbfendaot,  if  the  pes- 
scription  were  found  for  him^  would  succeed  in  the  aettonrtheugh  gotlty 
of  almost  the  whole  trespasa  for  which  liie  action  waa  broogbc.-    8b, 
where  a  man^  cibims  a  right  of  way  whiehp  is  dispoted  by  the  owner  of 
the  dbse,  and  has  commttied  trespasses  ia  other  parte  besides  tboae  nt 
which  he  claims  tbe  way  ^  if  the  defeadMt  plead  a  right  of  way,  Ihe* 
plaintiff  most  traverse  it,  and'  must  also  Mate  in  a  neiw  assigtmient  ihav 
tbe  defendaot  committed  trespass  in  other  parts  of  the  cbse^-    1  Sfeond.- 
300.  (n.  6»)    But  the  plaintiff  caanot  traveiae  a  part  of  the  pl^  aod  aiso^ 
new  assign  for  the  same  part    Where  the  pkiotiff  oomplaiood  of  m 
single  act  of  trespass  ineaoh  coooir  oaah*of  adiich  was  jaeitfiad  bf^hw 
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ddiiodaot  ia  hi«  several  pleas ;  it  was  hblden  that  the  ptaintiff  could 
Jiot  in  his  replication  take  issue  upon  the  facts  ofsuch  justification,  and 
also  new  assign  either  the  same  or  difierent  matters ;  such  replication 
and  new  assignment  being  double.    10  Eiast,  73« 

So»  where  in  actions  for  breaking  and  entering  the  plaintiff's  house 
or  land,  felling  his  timber^  or  taking  away  his  goods,  the  defcndent 
pleads  a  licence,  which  the  plaintiff  had  revoked  before  any  of  the  tres- 
passes wero  committed,  or  which  was  confined  to  some  particular  thing 
and  the  defendant  exceeded  it»  the  plaintiff  must  state  the  revocation  or 
excess  in  a  new  assignment.  1  8aund.  800  a»  (n.)  So  where  in  tres- 
pass, a  grant  of  a  way,  common  d&c.  is  pleaded ;  if  the  defendant  have 
used  the  way»  commoo  &q*  in  a  different  manner  from  what  he  is  enti- 
tled to  do  under  the  grant*  the  plaintiff  must  new  assign.     1  T.  K,  560. 

There  are  also  some  replications,  which  rather  partake  of  the  nature 
of  n^w  assignments,  than  are  properly  and  strictly  so :  as  where  a  man 
abuses  an  authority  or  licence  which  the  law  gives  himt  by  which  he  be- 
comes a  trespasser  ab  initio  i  if  the  defendant  plead  such  licence  or  au« 
thority,  the  plaintiff  must  reply  the  abuse.  9  Co.  146.  3  Wils.  20. 
8  'l\  IL  293.     1  H.  BL  655.     1  T.  R.  338.  per  Bullen     1  Saund.  300 

*jFQrmofiL]  The  commencement  of  the  new  assignment  is  the  same 
as  that  of  a  replication.  See  ante  p.  244«  The  conclusion  is  with  a 
verification  and  prayer  of  judgment,  in  this  form :  ^  And  Ms  he  the  Maid 
plain$i^  is  readjf  to  verify ;  wherejore^  inasmuch  as  the  said  defendang 
hath  not  answered  the  said  trespass  above  newly  assigned^  he  the  said  plain' 
Off  prays  judgment^  and  his  damages  by  him  sustained  on  occasion  of  the 
commiUing  thereof ^  to  be  adjudged  to  him  i^*^  So  the  Precedents  refer* 
red  to  in  9  Went.  Ind.  czxiv^-cxxviii. 

Where  the  plaintiff  answers  the  plea  and  also  new  assigns,  it  is  usual 
to  aver  in  the  new  assignment  that  the  action  was  brought  as  well  for 
the  trespass  mentioned  in  the  plea,  as  for  the  trespass  which  is  newly 
assigned.  But  where  the  plea  does  not  at  all  meet  the  place  in  the  dec- 
laration, but  justifies  the  trespass  in  some  other  place  of  the  same  name, 
or  otherwise,  upon  some  legal  ground  of  defence,  the  plaintiff  makes 
merely  a  new  assignment,  without  traversing  any  part  of  the  plea,  for 
that  would  obviously  be  repugnvnt ;  in  which  new  assignment  care  must 
be  taken  to  describe  the  place  with  all  its  abuttals  by  metes  and  boun- 
daries,  so  as  clearly  to  distinguish  it  from  the  place  justified  in  the  plea ; 
Bro.  Trespass,  203.  Dy.  264.  Cro.  Jac  504.  Cro.  El.  355.  492  ;  and 
if  the  plea  do  not  name  the  place,  the  new  assignment  should.  If  it  give 
the  abuttalsi  they  must  be  proved  as  laid.  Semb.  Dy.  161  b.  The  new 
Msi^ment  must  also  correspond  with  the  declaration :  therefore  if  the 
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declaration  be  qtuire  cknisumf regit,  a  new  assignment  in  a  bam  V^ooKI 
be  bad  ;  4  Leon.  16:  although  otherwise,  if  the  declaration  were  quare 
domumfregit.  4  Leon.  16.  2  Leon.  185.  A  new  assignment  in  two 
acres  of  land  sive  prati^  has  been  holden  bad  for  ancertainty.  IL  Dy. 
264  a.     Bendl.  pi.  222.     1  And.  31.    Com.  Dig.  Pleader,  3  M.  34. 

Plea  to  a  new  assignment.']  The  new  assignment  being  in  the  nature 
of  a  declaration,  the  defendant  must  plead  to  it  in  the  same  manner  as 
to  a  declaration:  Goldsb.  191.  Moor,  5401  Cro.  El.  689,590:  he 
may  plead  not  guilty,  or  justify ;  14  H.  8,  4  a ;  and  he  may  justify  for 
a  different  cause  from  that  contained  fn  his  plea.  R.  Moor,  540..  The 
defendant  however  cannot  plead  to  the  new  assignment,  that  the  ptaoe 
mentioned  therein  is  the  same  with  that  in  the  plea  ;  but  if  they  really 
be  the  same,  the  defendant  should  plead  not  guilty,  and  the  plaintiflTwiil 
be  estopped  from  giving  evidence  of  any  trespass  committed  lo  the 
place  to  which  the  justification  refers :  14  R.  8,  4.  pi.  3.  Bro.  Trespass, 
168.  27  H.  8,  7  pi.  21.  Bro.  Trespass,  3.  Cro.  EI.  492.  R.  Dy.  161 
b.  in  marg.  R.  Moor,  463  ;  for  the  new  assignment  expressly  states 
the  trespass  to  have  been  committed  in  another  and  different  place  from 
that  stated  in  the  plea,  and  is  in  itself  an  admission  of  the  justification. 

To  the  defendant's  plea  the  plaintifi*  replies,  and  the  defendant  there- 
upon  rejoins,  &c.  as  in  ordinary  cases. 

Where  in  assumpsit  upon  a  bill  of  exchange  against  the  acceptor,  tbe 
defendant  pleaded  that  he  had  accepted  it  for  the  accomodation  of  the 
drawer,  &c. ;  the  plaintifi*  new  assigned,  that  the  bill  declared  upoB 
was  other  and  different  from  the  one  in  the  plea  mentioned ;  the  defend- 
ant pleaded  that  he  had  written  bis  acceptance  on  blank  paper  for  tbe 
drawer  to  draw  a  bill  thereon  at  nine  months  date,  and  that,  instead  of 
doing  so,  the  drawer  had  drawn  a  bill  at  six  months,  &c. ;  replication, 
that  the  bill  mentioned  in  the  plea  was  not  that  newly  assigned,  and 
concluding  to  the  country :  held,  that  as  the  replication  admitted  the 
existence  of  the  bill  mentioned  in  the  pTea  to  the  new  assignment,  it 
ought  to  have  concluded  with  a  verification.     Het/don  v.  Thompson^  1 
Ad.  &  E.  210.     See  Calvert  v.  Gordon,  supra. 

Where  in  trespass,  the  defendant  pleads  the  general  issue  and  a  spe« 
cial  plea,  and  the  plaintifi*  joins  issue  on  the  one,  and  traverses  the  other, 
and  also  new  assigns;  if  the  defendant  allow  judgment  *to  go  by  de- 
fault as  to  the  new  assignment,  and  withdraw  the  general  issue,  and 
the  plaintiff* after  that  take  the  cause  down  for  trial,  and  there  be  a  ver- 
dict for  the  defendant  on  the  special  plea,  the  defendant  will  be  entitled 
to  the  costs  of  the  cause,  although  the  plaintiff*  have  damages  assessed 
for  him  on  the  new  assignment*  Cross  v.  Johnson,  9  B.  &  C.  618.  But 
if,  instead  of  doing  this,  the  defendant  allow  the  general  Issue  to  standi 

[*27«] 


PLEAS  TO  THE  JURISDICTION.  276 

«oas  to  force  the  plaintiff  to  try  the  cause*  the  plaiotiff  will  be  enlitled 
to  the  costs  of  the  cause.  Broddbeni  t.  IShaw^  2  B.  &  Ad.  940. 
House  V.  The  Thames  Commissioners^  3  Brod.  &  Bing.  117.  Tickers  v. 
OaUimore^  5  Bing.  19G.  Longden  v.  Bourne,  1  B,  &  C.  278.  Forres- 
ter ▼.  Dak,  1  Dowl.  412.  Or  if  the  plaintiff  in  such  a  case,  when  the 
^Deral  i^ue  is  withdrawn,  instead  of  proceeding  to  trial  on  the  issue 
OQ  the  special  plea,  enter  a  $ioUe  prosequi  as  to  so  much  of  his  declara- 
tion as  is  covered  by  it,  and  execute  a  writ  of  inquiry  as  to  the  new  as- 
sigomeDt,  be  will  be  entitled  only  to  the  costs  of  a  common  inquiry. 
Mmddock  v.  Smith,  1  Dowk  467. 


•CHAPTER  VI. 


rLBAS  TO  THB    JUSXSDICTIOH, 


It  is  a  general  rule,  that  nothing  shall  be  intended  to  be  out  of  the 
jarisdictioa  of  a  superior  court,  bat  that  which  specially  appears  to  be 
so ;  and,  on  the  contrary,  nothing  shall  be  intended  to  be  within  the  ju- 
risdiction of  an  isferior  court,  but  that  which  is  so  expressly  alleged. 
1  Saund.  74.    Bac.  Abr.  Pleas,  E.  1. 

In  transitory  actions,  the  courts  of  Westminster  have  jurisdictioui 
anless  the  plaintiff  by  his  declaration  shew  that  the  action  accrued 
within  a  county  palatine,  &c.  12  Co.  114.  1  Sid.  lOa  Bac.  Abr. 
Courts,  D.  8.  Pleas,  B.  1.  But  in  local  actions,  inferior  courts  frequently 
have  exclusive  jurisdiction ;  and  this  distinction  is  to  be  observed  as  to 
their  modes  of  claiming  it :  namely,  that  as  to  the  principal  courts  of 
that  description,  within  the  jurisdiction  of  which  brevia  domini  regis  non 
turrwntt  such  as  the  courts  of  the  counties  palatine,  and  of  the  cinque 
ports,  if  their  jurisdiction  bo  intrenched  upon  by  the  superior  courts^ 
the  defendant  in  the  action  may  plead  to  the  jurisdiction ;  4  Inst.  224. 
Bac.  Abr.  ybi  supra ;  but  in  the  case  of  a  franchise,  either  by  letters- 
patent  or  prescription,  of  holding  pleas  within  a  particular  jurisdiction, 
if  a  suit  properly  determinable  in  this  inferior  court,  be  commenced  in 
any  of  the  courts  at  Westminster^  the  defendant  cannot  plead  to  the 
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jarisdiction  of  the  saperior  court,  bat  the  owner  of  the  franchise  ommI 
claim  conusance,     i  Rol.  Abr.  480,  400.    See  Bac.  Abr.  tibi  supra. 

So,  if  a  man  be  impleaded  in  an  inferior  court,  for  a  matter  not  withta 
its  jurisdiction,  he  may  plead  to  the  jurisdiotton.  9  Inst.  220,  280.  See 
6  T,  R.  245.    4  Bur.  2108.     1  Went.  €0. 

It  may  be  necessary  to  obserrc,  that  a  plea  to  the  jurisdiction  is  the 
first  in  the  regular  order  of  pleading ;  that  is,  it  cannot  be  pleaded  after 
a  plea  in  abatement  or  a  plea  in  bar  has  been  deterimned:  for,  by 
pleading  in  abatement  or  in  bar,  the  dt:fendant  admits  the  jurisdictioo 
of  the  court ;  and  having  once  admitted  it  he  shall  not  afterwards  be 
allowed  to  deny  it.  35  H.  6.  12.  22  H.  6.  18,  10.  Co.  Lit.  308  a. 
As  to  the  order  of  pleading,  to  be  observed  by  a  defendant,  in  pleading 
to  the  jurisdiction,  in  abatement  and  in  bar,  see  the  beginning  of  the 
next  chapter. 

Having  made  these  few  general  observations  on  the  subject,  we  shall 
now  treat  of  it  more  particularly,  in  the  following  sections. 

Sbct.  1.  In  what  cases  a  Defendant  may  plead  to  the  Jurisdictiam. 

2.  form  of  the  Plea. 

♦Skct.  1. 

In  what  Cases  a  Defendant  may  Plead  to  the  Jurisdictiosu 

Ancient  Demesne,"]  Tenaot  in  ancient  deanesne  ought  qoI  to  be  sued 
or  compelled  to  appear  in  any  court  out  of  (he. oaftQor.  2lnft.M3.  4 
lost.  260.  And  therefore  in  all  actions,  wheie  a  recovery  against  teo- 
aat  in  ancient  demesne  makes  the  land  frank  free,  ancient  4eme8nft  is  a 
good  plea.  1  Rol.  322.  1. 10, 20.  f8  H.  6, 35.]  4  lost,  270.  So^  in 
actions  where  the  interest  of  the  land  is  bound,  or  the  realty  by  ini^iMJU 
meiit  may  come  in  debate,  ancieiit  demesne  is  a  good  ptea  :  as  io  eject* 
roent ;  Per  2  J.  Warb.  eont.  Oro.  El.  826.  R.  5  Co.  105.  IM>.  47. 
4  Inst.  270.  Adm.  1  Salk.  185.  [Doct.  PI.  51.  Bac.  Abr.  Anc.  Daia. 
D;]  in  replevin;  5 Co.  105  a.  Hob.  47.  4  Inst.  270.  21  £.  4,  3a* 
IL  46  E.  8, 1, 2.  [Godb.  64.  1  fiulst.  108.  Owen.  28  ;]  in  partitioB^ 
dioQgh  the  land  be  not  directly  demanded :  R.  1  Rol.  322. 1.  45.  R.  T. 
Raym.  240 ;  in  accouDt  agaiost  a  goardian  in  socage  or  baihff ;  5  Ca 
105  a.  Hob.  47.  4  Inst.  270 ;  and  the  like.  So,  in  an  aolioo  by  the 
lord  htmself  against  his  tenant,  ancient  demesne  is  a  good  plea*  QjfL 
1  Rol.  M8. 1.  50.  Semb.  F.  N.  B.  12  £•  Com.  Dig.  Ane.  Dem.  F.  ft. 
See  (he  Precedents,  1  Went«  51. 
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Snt  it  etDDot  be  pletded  by.  leasioe  for  years,  1  Rol.  S28. 1.  40.  4  lost. 
270,  or  by  a  eopyholder  of  Uie  manor ;  R.  3  Ler.  405.    R.  1  Salk. 
186 ;  [for  it  must  appear  that  the  party  has  a  freehold  ieterest.    2  Bur. 
1046.]    So,  it  is  00  plea  m  trespass,  though  the  land  may  qfme  in 
debate ;  for  the  court  of  ancieet  demesoe  cannot  hold  plea  of  any  thing 
^oMr^p(tKem  oTvk  et  armis,     1   ^.  822. 1.  47.  58.  823. 1.  30.     5  Co. 
105  e.     Hob.  47.    Diib*  Latch.  M^  84.    Aco.  4  lost.  270.  46  £.  3.  1. 
[Cn>.  J&l.  826.    Bonb.  132.]    So,  it  is  no  plea  in  detinue  of  charters  ; 
1  Rol,  ^3  1.  3 :  or  in  fuare  impediU  1  Rol.  328. 1.  15.     [7  H.  ft,  35,] 
fpr  tlie  court  of  ancient  demesoe  cannot  write  to  the  bishop ;  Hob.  48  ; 
or  in  an  action  oo  slat.  5  R.  3  ;  Hob.  47.    R.  21  E.  4,  3  a.    [2  H.  7, 
17 ;]    or  in  debt  in  C.  B.,  for  damages  recovered  in  ancient  demesne  • 
[or  in  debt  on  lease.    6  Opt  105*     1  Rol.  Abr.  322.]    So,  ancient  de- 
mesne is  no  plea,  whem  the  msAor  and  the  demesnes  theieof  are  de« 
maeded}  [for  in  thst  case  the  lord  would  be  judge  in  his  own  cause* 
F.  N.  a  ll.    3  I^on.  191.  >  1  Salt  56.    Comb.  18a    1  Show.  371.] 
8p,  if  there  be  an  action  against  ibe  lord  aad  others,  the  others  cannot 
ple^^i  ancient  den^sne.    J  Rpl.  328.  L.  45.    41  E.  8,  S2«    Com.  Dig. 
Aoc.  Dem.  F.  6. 

Tfae  issi^,  whether  land  is  ancieat  d^eniesee  or  not,  shaU  be  tried  by 
the  book  of  Doomsday.  9  i^a  31  a.  1  Salk.  07.  IVy.  150.  Hob. 
188.]  If  it  be  pot  o^er  ^ba  title  d^  f^rra  r^gi$  there,  it  is  not  ancient 
demeaoe*  1  Salk.  57.  Also  Domesday  book  should  prove  the  very 
had  to  be  aaoient  ^emesee,  as  alleged  in  the  plea ;  for  if  issue  be  upon 
the  ^anor  of  B*  i8>fbe  county  of  M.  and  Domesday  book  mention  the 
manor  of  B-  io  the  oomty  of  jL.  it  is  not  sufficient.  R.  Hob.  188.  But 
if  the  qMostion  be  merely  whether  Uie  land  be  parcel  of  a  manor  in 
ancient  denyesae,  it  sliell  be  tried  by  the  couotry.  9  Ca  81  a.  1 
Salk.  57. 

*P^nti€M  Piikith^.l  If  a  man  be  impleaded  in  ibe  courts  at  West- 
mieater  for  land  in  the  county  imlatine  of  honoasler  or  Durham,  he 
mey  plead  to  the  junrisdiction ;  4  Inst.  212.  Sob.  Ent.  1«  Bro.  Y.  M., 
473.  Ifind  9ee  the  precedents.  I  Went  49.  89.]  But  this  is  no  plea, 
jf  th^  action  be  agptinst  tbe  judge  tliens ;  4  Insf.  213.  Th.  0. 1.  11,  c. 
10.  a.  1.  1  Rol.  374. 1.  5.  4  lost.  213  ;  or  when  the  king  is  a  party» 
because  he  can  implead  jn  his  own  court ;  Th.  D.  1. 11,  c.  10,  s.  2  ;  or 
when  thfB  defendant  lives  out  of  tho  county  palatine,  su  as  not  to  be 
amendable  to  tbe  process  of  th^  coprts  there.  R.  4  Inst.  31 3.  Gom. 
Dig.  Abatement,  D.  2.  And  this  vas  fornierly  the  case,  also,  as  to 
lands  lying  in  tbe  county  palatine  of  Chester;  but  now,  by  Ktat.  11  6. 
4  &  1  W.  4,  e.  70, «.  13,  }4,  the  Court  of  Sessions  and  Cpurt  of  Ex- 

j;)ie«uarvof  Ct^esjt^r  ^am  aJbolisfHi  mA  tbfi  juri9dMiQn  oif  the  Courts  of 
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Common  Pieas,  King's  Bench  and  Excbeqaer  extended  to  (he  eotmiy 
palatine  of  Chester,  in  as  full  a  manneri  for  ererj  purpose*  as  it  is  exer« 
cised  in  any  English  county* 

So,  ii|  personal  actions,  the  defendant  may  plead  that  the  cause  of 
action  accrued  within  a  county  palatine,  if  it  appear  so  by  the  declara* 
tion  :  4  Inst.  213.  See  Th.  D.  1.  11,  c.  10,  8.4,  5.  5  Mod.  885;  and 
he  should  aver  that  he  is  commorant  there,  and  his  lauds  within  the 
county  whereby  he  may  be  summoned.  5  Mod.  144.  Carth,  855- 
But  where  a  transitory  matter  is  alleged  in  the  declaration  to  have 
arisen  in  another  county,  the  defendant  cannot  plead  to  the  jorisdictiony 
stating  that  it  arose  within  a  county  palatine.  R.  4  InsU  818.  Com* 
Dig.  Abatement,  D.  2. 

The  Cinque  Po/is,  ^.]     If  the  cause  of  action   arise  within  the 
Cinqpe  Ports,  and  the  defendant  be  impleaded  elsewhere,  he  may  plead 
to  the  jurisdiction  :  Moor.  276.     Th.  D.  I.  11,  c.  10,  s.  6,  7,8.    Hat. 
74.  and  see  Off.  Bre?.  178  ;  except  in  cases  where  the  king  is  a  party, 
Cro.  El.  911»  for  he  may  sue  in  what  court  be  pleases;  12  Go.  61; 
except  also  .in  ejectment  for  lands  within  the  Cinque  Ports,  if  the  demise 
be  alleged  dehors;  1  Sid.  66  ;  and  except  in  trespass  or  other  transitory 
action,   where   the  defendant   is  not   comnoorant  within  the  Cinque 
JPorts.     Yelv.  12.  2  Inst.  557.    The  privilege  of  the  Cinque  Ports  io 
this  respect  extends  to  actions  real,  personal  and  mixed.    4  Inst.  224 ; 
and,  though  the  land  escheat  to  the  king,  the  priTilege  remains.    Id. 
So,  if  part  of  the  land  demanded  lie  within  the  Cinque  Ports,  and  part 
without,  and  the  defendant  plead  to  the  jurisdiction,  the  whole  writ 
abates.  Id.    Also,  a  tenant  or  defendant  may  plead  to  the  jurisdiction 
of  the  court,  that  the  land  lies  in  Ireland  or  out  of  the  realm.    R.  I 
Show.  191.     1  Salk.  80.    [Qu.  see  6  East  588,  post.  280.]    Com.  Dig. 
Abatement,  D.  3.     See  1  Went.  45.  49.  68.  51.  69.  78,  79. 

Privilege  as  a  Baron  of  the  Cinque  Poris^]  The  defendant  may 
plead  that  he  is  a  baron  of  the  Cinqu^  Ports,  and,  by  letters-patent  <^ 
Edw.  I.,  confirmed  by  Queen  Elizabeth,  ought  to  be  impleaded  there, 
and  not  elsewhere.    Off.  Br.  178.     Com.  Dig.   Abatement,  D.  5. 

Privilege  as  a  Tinner,]  The  defendant  may  plead  that  he  is  a  tinner 
«nd  that  Edw.  I.,  granted  to  the  tinners  of  Cornwall  to  be  ^sued 
in  the  Stannary  court,  and  not  elsewhere,  upon  contracts  arising 
within  the  liberty,  and  that  this  contract  arose  there.  R.  Moor, 
849.  1  Rol  295.  R.  2.  Rol.  44.  But  the  defendant  must  shew  the 
patent,  for  he  is  privy  to  it.  R.  Moor,  849.  Dub.  1  Rol.  296.  This, 
however*  is  no  plea,  where  the  defendant  is  in  custody  of  the  roar- 
ahal.    R.   2  Buist.  122,  128.    Cofh.  Dig.  Abatement,  D  7. 

Privilege  ae  a  ilfintsr.]    The  defendant  may  plead  that  he  is  moiieto- 
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fkii  nnii  b;  lettenhpateDt  of  Edw.  II:  ought  to  bo  impleaded  before 
tiie  warden  of  the  miat»  and  not  elsewhere.  Thos  Eot.  3  Com.  Dig. 
Abatement,  D.  8. 

PrvaUege  as  Officer  ef  a  Court  J  If  an  attorney  of  the  Common 
Pleas  be  impleaded  in  the  King's  Bench  or  vice  versOf  if  he  would  have 
advantage  of  his  privilege,  he  most  plead  it  to  the  jurisdiction ;  U.  2 
Bulst.  207.  Lutw.  195.  689.  1666.  Tho.  Ent.  4.  Off.  Br.  177.  Bro.  Y. 
M.  496 ;  for  it  shall  not  be  allowed  upon  motion,  without  plea.  R.  2 
Salk.  544.  If  he  plead  it,  he  may  produce  his  writ  of  privilege  or  ad- 
mission upon  record,  and  conclude  protUpatet  per  recMrdum,  and  then 
the  plaintiff  cannot  deny  that  he  is  an  attorney ;  R.  2  Salk.  545.  Skin* 
582 ;  or  he  may  plead  his  privilege,  without  producing  his  writ,  &c.r 
and  then  it  may  be  denied.  R.  2  Salk.  545,  and  see  Skin.  582.  52  Ir 
Com.  Dig.  Abatement,  D.  6. 

So,  if  any  other  officers  of  the  King's  Bench  or  Common  Pleas,  such' 

as  the  warden  of  the  Fleet,  1  Salk.  1.  the  filacer,  2  Salk.  544.  Tho.  Ent.. 

4,  the  prothonotary  or  any  of  his  clerks,  1  Str.  546.  2  Str.  705.  For- 

tesc.  341,  342,  or  the  like,  be  impleaded  in  any  other  court  than  that  of 

which  they  are  officers,  they  may  plead  their  privilege.    So,  if  a  clerk 

in  the  Exchequer  be  impleaded  in  the  King's  Bench  or  Common  Pleas^ 

he  may  plead  his  privilege.    Lutw.  44.  R.  6  Mod.  305,  and  see  Andr. 

44.  Lutw.  46.  Style,  359.  \V.  Jon.  288.  2  Salk.  546.  Bro.  Privilege, 

25.  Dy.  828.  3  Leon.  223.  Tho.  Ent.  3.  Hardr.  365.     So,  if  one  of  the 

six  clerks  or  of  the  sixty  clerks  in  Chancery  be  impleaded  in  any  of  the 

other  courts,  it  seems  he  may  plead  his  privilege.  20  H.  6,  32  b.  1  Vent.. 

264.     Bro.  V.  M.  408.  See  Tho.  Ent.  3.  8  H.  6,  30  a.    So,  if  a  serjeant 

at  law  be  sued  in  any  other  than  the  courts  at  Westminster,  he  may 

plead  to  the  jurisdiction.    R.  2  Lev.  129*  2  Mod.  297,  and  see  2  Str. 

738.  Barnes,  371.  Com.  Dig.  Abatement,  D.  6. 

But  if  an  attorney  or  other  officer,  be  sued  in  outer  droit,  as  executor 
or  adaiiniatrator,  R.  Hob.  177.  K.  1  Salk.  2.  7,  or  be  sued  jointly  with 
others  who  are  not  privileged,  20  H.  6,  32  b.  33  a.  Per  2  J.  1  Vent. 
298..  1  Ver.  246.  Bro.  Priv4  7.  9.  12,  even  jointly  with  his  wife.  R.  1 
RoK  580. 1. 45.  Bro.  Privilege,  9,  be  cannot  plead  his  privilege..  Sq^  if 
an  attorney  or  officer  of  C.  B.  commence  an  action  there  against  an. at- 
torney or  officer  of  B.  R.,  &c.,  or  vice  versa^  R.  2  Brownl..  207.  R..4 
Leon.  193.  Hardr.  117.  865.  Godb.  81,  or  if  an  attorney  of  B.  R.  be 
sued  in  a  real  action  in  C.  B.  1  Saund.  67,  the  defendant  cannot  plead 
his  privilege.  He  may  plead  his  privilege,  however,  in  a  qui  tarn  action^ 
as  well  as  in  any  other.  2  Salk.  543.  Cora.  Dig.  Abatement,  D.  6.. 
See  the  Preced^.  1  Went.  1.  5.  29.  88.  48. 

*It  jyi  right  to  otNHirTei,  howcfer,  that  it  is  doubted  whether  the  sta- 
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tute  for  the  ooirormity  of  process  (8  W.  4,  c.  39,  s.  1*  91,)  htti  llot▼i^ 
tually  abolished  tins  privilege  of  attornies  and  offibers:  I  thioh  it  liM 
not :  it  has  certainly  abolished  their  privilege  of  suing  by  attacbmeat 
of  privilege,  and  of  being  smed  by  bill ;  but  I  see  nolhlng  in  it  wMsh  at 
all  affects  their  right  of  beii^  sued  in  the  court  of  wbioh  they  areattof* 
nies  or  officers. 


Sbct.   II. 
j|f%6  Form  of  a  Pka  to  the  Jurisdiction. 

Commencement,]  A  plea  to  the  jurisdiction  is  pleaded  in  pcftoA  and 
not  by  attorney ;  fur  pleading  by  attorney,  presupposes  the  leave  of  the 
court  to  his  appointnnent,  and  such  leave  would  be  deemed  an  acknowl- 
edgment of  the  jurisdiction.  Bac.  Abr.  Abatement,  A.  Pleas,  E.  2.  0 
Mod.  146,  and  see  1  Lutw.  7.  To  this,  however,  there  is  one  excep- 
tion, namely,  the  plea  of  ancient  demesne  in  ejectnient,  which  niay  be 
pleaded  by  attorney  ;  2  Bur.  1046 ;  and  the  precedent!^  in  general  are 
so  ;  see  Kasit.  58  b.  Rob.  £nt.  1.  Ciift,  17  pi.  44.  1  Went.  SI  ^  for 
the  defendant  in  that  case  must  obtain  leave  to  plead  such  plea,  and  h 
will  be  presumed  that  the  court  at  the  same  time  gave  him  lenvt  to  ap- 
pear and  plead  by  attorney. 

The  following  is  the  usual  form  of  the  commencennenl  of  a  pleil  to 
the  jurisdiction  :*- 

*'  In  the  Ring's  Bench,  [<  Coftimon  Pleas,'  or  ^  Exchequer  of  l^Ieas.*] 

The dar  of- Glh  William  4.'' 

8.  \  **  And  the  said  S.  in  person,  says  that  the  court  ought  not  to  take 
ats  >  cognizance  of  the  plea  aforesaid ;  because  be  says  xh^t/'  Ikc.  then 
N.  )  stating  the  matter  of  the  ptea. 

StateAieiU.I  In  a  ptea  to  the  jarisdictfon^  the  defendant  musft  sbew  that 
another  coori  has^  exclusive  jurisdiction  of  the  caose  of  action.  S  H# 
7.  16,  17.  Doct.  PI.  294.  1  Show,  192.  6  Ebst,  Ml  And  the  cbort  al- 
leged to  have  jurisdiction,  must  b6  in  England  ^  torifk  eonrt  in  Iralaod 
or  eTse^bere  out  of  England,  have  exclusive  )urisdi<ittonf  of  tho  action^ 
the  defendant  shtiuld  plead  that  nmtter  tti  bar,  or  avail  himself  of  the 
objection  in  evidence  under  the  general  issue.  6  East,  I^S.  See  Gowpr 
172.  1  Ver,  203.    2  Ter.  3S7. 

A  plea  of  ancient  demesne  should  state  thnt  the  fand  is  ancient  de- 
mesne: for  it  is  not  sufficient  16  say  that  it  rs  parcel  of  the  manor  ef 
D.,  which  is  ancient  demeiSne.  R.  1  Salk.  56.  It  shoufd  say  deanHqmr 
dminic^i  for  de  daminico  regiM  #ooId  be  bad.    Senb*  I>y«  tn  b.    ll 
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Mould  ahtd  at6te  that  the  land  is  holden  of  such  a  manor ;  for  it  is  not 
sufficient  to  say  that  it  is  deantiquo  dominico  generally,  without  shew* 
iog  of  what  manor  it  is  holden.  Sertib.  2  LeoiL  190.  See  Lev.  Enti 
196b  Winch.  Eot.  651.  It  may  state  that  the  land  is  impleadable 
either  in  dta^  nmndrii  coram  fro/Ztm  et  sHciaMribus  ejukdem  nUineriit  ori 
til  eur*  ffunwrii  per  parvtim  breve  de  redo  ctauso^  or«  in  curia  manerii  gen- 
erally. Lutw.  713.  [.See  Dy.  S'lS  a.  36  H.  6.  2L  Hob.  47.]  It  is  not 
necessary,  however,  to  state  that  the  land  is  holden  in  socage,  for  that 
shall  be  intended.    2  Leon.  190»    Com.  Dig.  AbkteHient,  D.  1; 

*  Where  the  plea  is  that  the  cause  of  action  arose  within  a  county  pal* 
atine,  it  must  aver  tbi&t  the  defendant  is  commorant  there,  and  has  lands 
in  the  county  whereby  he  may  be  summoned^  5  Modj  144.  Carth. 
856,  and  see  4  Inst.  216,  ant^,  p.  278; 

In  a  plea  of  privilege,  if  the  defendflnt  plead  quod  esi  aUomatusj 

without  saying  qnodjuU  tempore  br^viSt  it  is  b^d.    K.  1  Salk.  1.    2  Stn 

804.     2  L.  Raym.  1567;    So,  if  he  filead  quod  oOines  aUom*  non  debeni 

placitatif  dDCi,  without  saying  vel  eorum  a/iyaif,  it  is  bad ;  R.  Lutw.* 

639.     Hardr:  164.     Styles  859 ;  for  it  is  a  negative  pregnant.    Fortesc; 

348.     So»  quod  nullue  aiiom*  non  debeU  was  holdt^n  bad;    R.  1  Salk; 

328.     The  custom  or  prescription  to  have  privilege^  need  not,  however^ 

be  very  precisely  alleged,  for  the  court  will  take  notice  of  it ;  2  Lutw. 

1606 ;  it  is  matter  of  law  not  traversable.    Ri  2  Balk.  548.    Com.  Dig^ 

Abatements  D,  6.    It  is  ndt  necessary  to  lay  a  special  venue  to  the  facts 

stated  in  a  plea  of  privilege,  for  it  shall  be  tried  where  the  writ  is 

brought.    2L.  Raym.  1172, 1173.    2  Salk.  545.    See  Carth.  363.     1 

Vent.  264;    Lutw.  1466.  semb.  cent. 

See  the  diSerebt  precedents  of  pleas  to  the  jurisdiction,  aboVe  refer< 
i^d  to ;  and  see  1  Went;  Index. 

GonclueionJ]  The  conclusion  of  a  pidil  to  the  jurisdiction,  is  thus  s 
**  and  this,  he  the  said  J.  S.  is  ready  to  verify ;  wherefore  he  prays 
jadgmcnti  if  the  said  court  of  our  lord  the  king^  now  here,  iv^iil  or  ought 
to  take  cognizance  of  the  plea  aforesaid,  iic.^  The  plea  of  privilege 
by  an  attorney,  is  in  some  prcce<lents  concluded  thus  i  '*  and  this  he 
the  said  J.  S.  is  ready  to  verify ;  wherefore  he  prays  judgment,  if  he 
ought  to  be  compelled  to  answer  to  the  said  plea  here  in  court,  &c.'' 
See  1  Went  49.  38.  29 ;  but  the  conclusion  either  way,  it  should  seem^ 
Would  be  good.  See  5  Mod.  145, 146.  Carth.  363.  1  Salk^  298.  38 
B.  6,  18. 

Affidaviii]  Pleas  to  the  jurisdiction,  like  all  other  dilatory  pleas,  must 
be  verified  by  affidavit ;  4  Ann.  c.  I64  s.  11.  see  Say.  298.  19.  2  Str4 
788.  1  Arch.  Pr.  C.  P.  303,  304 ;  otherwise  the  plaintitf  may  treat  the 
plea  as  a  nullity  and  sign  judgment,  Carth.  402.    1  Stn  225.  639.    3 
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L.  Raym.  1409.  1  T,  R  277.  689.  5  T.  R.  210.  7  T.  R-  208.  nni 
see  4  East,  348»  or  he  may  move  to  set  it  aside.  .  1  Str.  638.  Say.  19. 
.  203.  3  Bur.  1617,  And  see  1  Arch.  Pr.  C;  P.  804.  The  affidavit  is  in 
general  merely  that  *' the  plea  hereuoto  annexed  is  true  in  aobstanoe 
and  fact."    See  Fortesc.  342.  341.     2  Str.  705.    2  Bur.  1046, 

Rsplicaiion]  When  the  defendant  has  pleaded  to  the  jurisdictfOD,  the 
plaintiff  may  either  demur  to  it,  or  reply  to  it,  by  traversing  or  coDfea^ 
sing  and  avoiding  it ;  or  he  may  enter  a  etuselur  bUla  vel  hreve^  as  di- 
rected 2  Arch.  Pr.  C.  P.  241.  The  iormf  of  the  replication- is  thus  :  **  and 
the  said  plaintiff  saith,  that  notwithstanding  any  thing  by  the  said  de- 
fendant above  in  pleading  aHeged,  this  court  ought  not  to  be  precluded 
from  taking  cognizance  of  the  action  aforesaid  ;•  because  he  saith  thai'' 
[«kc.  stating  the  matter  of  the  replicatiou :]  **  and  this  he  the  said  plain- 
tiff prayeth  may  be  inquired  of  by  the  country, ^j^c.''  Or,  if  it  conclade* 
with  a  verification,  then  thus :  ^  and  this  he  the  said  ^plaintiff  is  ready' 
to  verify ;  wherefore  he  prays  judgment,  and  that  the  said  defendant 
may  answer  to  the  said  declaration  of  him  the  said  plaintiff,  &c.'' 
Where  a  plea  of  privilege,  however,  concludes  by  praying  j^udgment  if 
the  defendant  ought  to  be  compelled  to  answer^  the  commencement  of 
the  replication,  instead  of  being  in  the  form  above  mentioned,  is  thus  : 
**  and  tlie  said  plaintiff  saith  that  the  said  defendant,  notwithstandingr 
any  thing  by  him  the  said  defendant  in  his  said  plea  alleged,  ought  to 
answer  to  the  said  declaration  of  the  said  plaintiff  in  the  court  here  v 
because  he  saith  that,"  &c. 

To  the  plea  of  ancient  demesne,  the  plainliff  may  reply  that  the  land 
is  pleadable  at  common  law,  and  travevse  that  the  manor  is  ancient  de- 
mesne ;  Rast.  Ent.  58  b.  Show.  271 ;  or  he  may  plead  it  without atra- 
verse.  See  Tho.  Ent.  2.  Or  he  may  reply  that  it  is  copyhold,  parcel 
ef  the  manor*  2  Cro.  559.  Or  he  may  traverse  that  the  land  in  ques- 
tion is  parcel  of  the  manor.  R.  Show.  271.  But  be  capnot  reply  that 
it  is  pleadable  at  common  law,  and  traverse  that  it  is  parcel  de  antiqwp 
donUnieo.    K«  Show.  271*    Com.  Dig.  Abatement,  D.  1. 
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♦CHAPTER  VIL 

PLEA  IN  ABATBBIENT* 


Sect.  1.  In  what  Cases. 

2.  Farm  of  the  Plea. 

3,  Replication  to  it. 


Sect.  I. — Plea  in  Abatement^  in  what  Cases. 

The  following  is  the  order  tfae  defendant  must  observe  in  his  plead* 
iog:— 

I.  Plea  to  the  Jurisdiction.    Co.  Lit.  SOS  a. 

II.  Plea  in  Abatement. 

1.  To  the  person  of  the  Plaintiff.    Ca  Lit.  303  a: 

2.  To  the  person  of  the  Defendant.    Co.  Lit.  303  a. 

3.  To  the  Count.    Co.  Lit.  303  a.     Tli.  D.  I.  10.  c.  1,  s.  5. 

4.  To  the  Writ,  for  Matter  appearing  upon  the  face  of  it. 

Co.  Lit.  303  a.     3  E.  3,  30.     SO  E.  3,  20. 

5.  To  the  Writ,  for  matter  Dehors.  3  E.  3,  SO. 

6.  To  the  Writ,  for  matter  Ex  Post  Facto. 

IIL   Plea  in  Bar  of  the  Action.      Co.  Lit.  303  a.     Com.  Dig. 
Abatement,  C. 

Pleading  a  plea  in  any  one  of  these  classes,  is  deemed  an  acknowl- 
edgment that  you  have  no  ground  for  pleading  a  plea  in  any  of  the  pre* 
ceeding  classes,  and  a  waiver  of  your  right  to  do  so.  Therefore,  after 
a  plea  pleaded  by  the  defendant  has  been  determined  against  him,  and 
judgment  oirespondeas  ouster  given,  he  cannot  plead  a  plea  in  the  same 
or  in  any  prcceeding  degree  or  class'  with  that  which  he  has  already 
pleaded ;  but  he  may  plead  one  in  any  of  the  subsequent  classes  he 
pleases.  Thus,  after  pleading  to  the  jurisdiction,  he  may  plead  in  abate* 
roent  or  in  bar ;  after  pleading  in  abatement,  he  may  plead  in  bar,  but 
not  to  the  jurisdiction ;  after  pleading  in  abatement  to  the  count,  he  may 
plead  in  abatement  to  the  writ,  but  not  to  the  person ;  and  the  lika 
See  30  £.  3,  20. 
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*We  have  already  treated  of  pleas  to  the  jurisdiclion»  and  pleai  in 
bar;  we  ahall  now  treat  of  pleas  in  abatement,  in  the  order  above 
mentioned, 

1,  Pleas  in  AbaUmentp  to  the  Person  of  the  Pknntif. 

Outlavny.]  We  have  already  seen  (ante,  p.  3,)  in  what  cases  a  man^ 
who  is  outlawed,  is  disabled  from  bringing  or  maintaining  an  action. 
And  it  is  not  necessary  that  the  outiawy  should  be  at  the  suit  of  the  de^ 
iendant ;  if  the  plaintiff  be  outlawed  in  any  suit  whatever,  he  is  thereby 
disabled  to  sue.  Co.  Lit,  128  b.  In  an  action  by  husband  and  wife,  it 
is  a  good  plea  that  the  wife  was  waived.  So,  if  a  woman  be  de- 
mandant or  plaintiff,  that  she  is  waived  is  a  good  plea.  Lutw.  39.  So, 
outlary  is  a  good  plea  in  an  information  qui  tcini,  &c.,  although  the 
plaintiff  sue  partly  for  the  king ;  R.  2  Mod.  267 ;  and  in  an  auditia  qme* 
relOf  though  the  suit  be  by  way  of  discharge  merely.  R.  2  Cro.  425. 
And  the  outlaway  of  one  demandant,  is  a  plea  to  both ;  [2  H.  7,  8. 
Doct.  PI.  64 ;]  unless  he  be  outlawed  for  felony,  for  that  is  a  severance 
in  law.  So,  in  personal  actions,  outlawry  of  one  plaintiff,  is  a  plea  to 
both.  But  in  error,  attaint,  auctKto  querela^  &c.,  which  are  by  way  of 
discharge  merely,  the  outlawry  of  one  plaintiff  cannot  be  pleaded  in  dis- 
ability of  the  others,    ft.  2  Cro.  616.    Com.  Dig.  Abatement,  E.  3. 

Outlawry  may  be  pleaded  io  bar,  if  the  cause  of  action  be  forfeited 
as  in  debt,  detinue,  d&c,  Co.  Lit.  128  b.  3  Lev.  29,  in  assumpsit  for  a 
debt,  Bac.  Abr,  Outlawry,  i).  3,  or  in  scire  facias  upon  a  judgment  in 
trespass,  by  which  the  damages  are  ascertained ;  R.  per  3  J.  W.  Joo* 
239 ;  but  not  in  real  actions ;  nor  in  personal  actions  where  the  dama- 
ges are  uncertain,  as  in  trespass  to  land,  or  for  a  battery,  or  the  like. 
Po.  Lit.  128  b.  R.  Ow.  22.  and  see  33  H.  6,  19.  Doct.  PI.  397.  895. 
In  all  these  cases,  however,  it  may  be  pleaded  in  abatement ;  BacAbr. 
Outlawry,  D.  3 ;  for  it  may  be  pleaded  in  abatement,  even  when  pleadable 
in  bar;  Lutw.  1604;  or  it  may  be  pleaded  in  bar  to  part,  and  in  abate- 
ment to  another  part ;  Lutw.  1513 :  and  even  it  is  said  that  it  may  be 
pleaded  in  bar,  after  it  has  been  pleaded  in  abatement.  10  H.  7, 11. 
Lutw.  1604.  Bac.  Abr.  Abatement,  N.  See  the  Precedents,  Thomp. 
8,9.  Cttft.  14.  pf.  82.  1  Went.  Index,  When  pleaded  in  abatement, 
the  plaintiff  shall  not  reply  that  the  outlawry  is  erroneous ;  for  it  is  good 
till  reversed.  Lutw.  36  40.  See  1  Leon.  87.  But  if  the  plaintiff,  af- 
ter the  plea  of  outlawry,  and  before  judgment,  reverse  the  outlawry,  or 
obtain  a  pardon,  his  writ  shall  not  abate,  but  the  action  shall  proceed. 
44  E.  3,  27  a.  Co.  Lit.  128  b,  Doct.  PI.  397.  Bac.  Abr.  Outlawry, 
D.  3.    See  Doct.  PI.  9. 

In  pleading  outlawry,  it  is  necessary  either  to  aver  that  the  plaintiff 
and  ikp  party  outlawed  are  one  and  the  same  peivon,  or  that  it  other* 
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wise  appear  oo  the  face  of  the  plea.    Lutw.  40.    2  Mod.  267.    The 
piea  must  conclude  with  tLproutpaUt  per  recordum.    R.  8  l^v.  29. 

AUainder.']    The  defendant  may  plead  that  the  plaintiff  is  attainted  of 
treaaoQ  or  felony.    Co.  Lit.  180  a.    Noy,  1.     1  Show.  155,or  ^attaint* 
ed  in  a  prtBmunire^  Co.  Lit.  129  b^  or  hath  abjured ;  Id.  128  a ;  and 
if  the  cause  of  action  be  forfeited  by  the  attainder,  it  may  be  pleaded  in 
bar.     Bro.  Y.  M.  252.     [See  2  Barn.  &  Aid.  258.]    Bat  if  the  attain- 
der  were  pardoned*  Adm.  1  Show.  155.    Com.  Dig.  Abateroentt  E.  8. 
See  the  Precedents,  1  Went.  75,  and  Index,  or  were  pardoned  condi- 
tionally,  and  the  condition  performed,  Semb.    See  6  Geo.  4,  c.  25,  s.  1 ; 
7  A;  8  Geo.  4,  c.  28,  s.  18,  or,  in  the  case  of  an  attainder  for  a  felony  not 
capital,  if  the  party  have  undergone  the  punishment  adjudged  for  his 
offence,  Semb.    See  9  6.  4,  c.  32,  s.  8,  before  the  cause  of  action  ac- 
erued,  it  cannot  be  pleaded  either  in  bar  or  in  abatement. 
Afiennetf.]    That  the  demandant  or  plaintiff  is  an  alien  enemy,  may  be 
pleaded  by  the  tenant  or  defendant,  in  all  actions  real,  personal,  or  mix- 
ed, either  in  abatement,  Co.  Lit.  129  b.   *Ast  Ent.  11.    9  E.  4,  7  ;  or 
in  bar  to  the  action.    Co.  Lit.  129  b.,  even  although  the  plaintiff  sue  in 
outer  droiL  as  executor.  &o.     R.  Cro.  El.  142.    [See  Owen,  45.    Bac. 
Abr.  Alien,  D.]    So,  in  an  action  on  a  bond  by  an  executor,  the  defend- 
ant may  plead  that  the  testator  was  an  alien  enemy ;  Semb.  Lutw.  84. 
Skin.  870;  but  it  should  appear  that  he  was  so  at  the  time  of  his  death. 
R.  Skin.  870.    Com.  Dig.  Abatement,  B.  4.    See  ante,  p.  8.    Doct.  PI. 
8,9.     Bro.  Denizen,  10.    Bac.  Abr.  Alien  D.  Andr.  76.    2  Str.  1082. 

So,  if  an  alien  amy  bring  an  action  real  or  mixed,  the  tenant  or 
defendant  may  plead  aUennee  in  abatement.  Co.  Lit.  129  b.  [An 
alieo  amy,  however,  may  extend  lands  upon  a  statute  merchant  or  sta- 
ple, and  maintain  an  assise,  &c.  in  case  of  ouster.  11  E.  8.  rot*  87. 
Dy.  S  b.  in  marg.]  But  diennee  is  no  plea  in  a  peraonal  action  brought 
by  an  alien  amy :  Co.  Lit.  129  b. :  such  as  trespass,  82  H.  6,  28  b., 
debt,  action  on  the  case  for  slander,  &c.  f  R.  Dy.  2  b ;  nor  can  it 
be  pleaded  to  a  scire  faciat  on  a  judgment.  R.  1  Salk.  2.  [2.  L. 
Kaym.  858,]  or  to  a  writ  of  error;  1  Brownl.  42.  Co.  Lit*  129  b. ; 
nor  can  it  be  pleaded,  where  an  alien  amy  sues  in  auter  droit  as  exe- 
cutor or  administrator.  R.  Cro*  Car.  9.  Skin.  870.  [Cro.  £1.  688.] 
Com.  Dig.  Abatement,  E.  4.    See  ante  p.  8. 

If  the  action  be  by  an  alien  amy,  aliermee  must  be  pleaded  in  abate- 
ment; if  by  an  alien  enemy,  it  may  be  pleaded  either  in  abatement  or 
in  bar.  Cro.  Denizen,  8.  10.  Rast.  252.  605.  Co.  Lit.  li9  a,  b.  7 
Co.  1.  82  H.  6,  28.  Doct.  PI.  8.  See  Show.  849.  4  Mod.  405.  8 
T.  R.  166.  and  see  the  Precedents,  1  Went.  7.  42.  51.  and  Index. 

The  plaintiff  may  reply,  that  be  was  bom  within  the  ligeanoe  of  the 
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king.  Co.  Lit.  129  b.  7  Co.  1,  36.  6  Co.  47.  1  Leon.  78,  19. 
Carter,  50.  Rast.  605.252.  Heme,  361.  Ast.  11.  and  see  Carth. 
302.  265^  stating  the  place  where  ;  1  Sid.  357.  Carth.  302  ;  or  that 
he  18  residing  in  this  country,  by  the  licence  and  under  the  protection 
of  the  king;  1  Salk.  46.  Fortesc.  221.  1  L.  Raym.  282.  and  see 
the  Precedents,  1  Went.  7.  42.  52.  61.  and  Index  ;  or  that  he  is  made 
denizen  by  letters.patent,  0  E.  4,  7  b,  or  naturalized  by  parliament.  3 
H.  6,  55  a.  When  aliennee  is  pleaded  in  abatement,  and  the  plaintiff 
replies  that  he  was  born  within  ligeance,  the  replic^ion  may  conclude 
to  the  country,  or  with  a  verification ;  but  if  pleaded  in  bar,  the  replica- 
tion must  conclude  to  the  country  ;  and  this  is  the  ^reason  of  the  two 
precedents  in  Kastal.  Per  Holt.  Fortesc.  222.  Comb.  394.  and  see 
Id.  302.  265.  but  see  1  Salk.  2.  4  Mod.  2S5. 

Infancy.']  Formerly  if  an  infant  sued  by  attorney  instead  of  by 
guardian,  it  was  error,  even  although  judgment  were  given  for  him. 
Cro.  Jac.  4.  1  Ro.  Abr.  287.  pi.  3.  Cro.  El.  424.  .  This  is  now  aided 
after  verdict,  by  stat.  21  Jac.  1,  c.  13,  s.  2,  and  after  judgment  by  confes- 
sion or  default,  by  4  Ann.  c.  16*  s.  2 ;  but  it  may  still  be  pleaded  in 
abatement  2  Saund.  212.  212  a.  (n.  5.)  See  the  Precedents,  1  Went 
58.  62.  But  where  one  of  several  executors,  plaintiffs,  is  an  iniant,  it 
is  no  objection  that  he  sues  by  attorney  ;  for  such  of  the  executors  as 
are  of  age,  may  appoint  the  attorney  for  themselves  and  for  the  infant. 
1  Rol.  Abr.  288  pi.  3  Cro.  £1.  378.  2  Saund.  213.  (n.  6.)  2  Str. 
783.     2  Arch.  Pr.  C.  P.  145. 

Cot)ertureJ]  The  defendant  may  plead  in  abatement,  that  the  plain- 
tiff is  a  feme  covert  Co.  Lit.  132  b.  Anst  £nt.  9.  [and  see  the 
Precedent,  1  Went.  47.  Where  trespass  for  an  injury  to  the  prop- 
erty of  the  wife  dum  sola,  was  brought  by  the  wife  alone,  the  court 
held  that  the  defendant,  if  he  would  take  advantage  of  the  coverture, 
should  have  pleaded  it  in  abatement,  and  not  in  bar.  3  T.  R.  627.  So, 
if  a  feme  sole  plaintiff  marry,  after  the  commencement  of  the  action, 
the  defendant  may  plead  the  coverture  in  abatenient ;  6  T.  K.  265 ; 
tlie  rule,  as  laid  down  in  the  old  books,  being  that  where  the  plaintiff 
is  covert  at  the  time  of  the  writ  purchased,  the  writ  is  abated  de  Jado, 
but  coverture  afterwards  makes  the  writ  abateable  only.  32  H.  6, 11. 
Co.  Ent.  173.  Rast.  108.  161.  126.  107.  Doct.  PI.  3.  1  Sid.  410.  1 
Leon.  168, 169.  See  2  L.  Raym.  1525.  2  Str.  811.  Barnard,  K.  B. 
70.  2  Rol.  Rep.  23.  Semb.  Cont  But  if  a  feme  sole  marry  after 
verdict  and  before  the  day  in  bank,  the  defendant  cannot  plead  this 
coverture,  for  he  has  no  day  given  him  to  do  so ;  but  the  plaintiff  shall 
have  judgment  Cro.  Car.  132.  1  Bulst.  5.  Ante,  p.  42.]  Cover- 
ture, boweverf  is  no  plea,  if  the  husband  be  banisbedi,  Co.  Lit  132b« 
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B.  iiootf  651.  2  H.  4.  7  a,  or  have  adjudged,  Co.  Lit.  132  b.  133  a, 
or,  if  there  be  a  divorce  a  me7k$a  et  ihoro  only.  D.  Moor,  666.  So,  it 
is  DO  plea,  if  the  queeo  consort  sue  alooe.  Co.  Lit.  133  a.  To  a 
plea  of  coverture,  the  plaintiff  may  reply  that  she  is  sole,  and  traverse 
the  coverture :  and  the  issue  shall  be  tried  by  the  country.  Ast, 
Bot.  9,  10.  Com.  Dig.  Abatement,  E.  6. 

So,  the  defendant  may  plead  that  the  plaintiff  is  his  own  wife. 
8emb.  17  £•  3,  20  b.  1  Brown.  Ent.  63.  So,  in  an  action  by  hus- 
band and  wife,  it  may  be  pleaded  that  she  was  not  covert  at  the  day 
of  the  writ  purchased,  Th.  D.  1.  11.  c.  2.  a.  8.  [Fitz.  Brief.  47G.]  or 
that  they  never  were  married,  1  Show.  50,  or  that  they  were  djvorced^ 
and  therefore  she  is  not  his  wife ;  39  E.  3,  32;  [but  no  advantage  shall 
be  had  of  this  objection,  on  the  general  issue*  1  Str  480.}  Com.  Dig^ 
Abatement,  E*  6*  and  see  generally  upon  this  subject,  ante,  p. 
37—42. 

Excommunicati€n.'\  Formerly  the  defendant  might  plead  the  abate- 
ment that  the  plaintiff  was  excommunicated ;  see  ante,  p.  4  ;  but  this 
can  no  longer  be  done,  as  excommunication  is  not  now  attended  with 
any  civil  incapacity.    j>3  Geo*  3,  c.  127,  s.  3. 

*  Nonjoinder. 1  Parceners,  we  have  seen,  (ante,  p.  47,48,)  must  join  in 
all  actions  brought  by  them,  for  any  cause  of  action  relative  to  their 
lands ;  otherwise  the  defendant  may  plead  the  nonjoinder  in  abatement.. 
See  ante,  p.  54,  And  if  the  tenant  say  that  the  land  is  departable  by 
custom  among  the  heirs  male,  and  that  the  demandant  has  a  brother  not 
named  ;  it  is  sufficient,  without  saying  among  whom  the  land  was  part- 
ed. See  Th.  D.  1,  11,  c.  26,  s;  1.  8  E.  3.  101.  9  E.  3. 467.  So,  if  the 
tenant  shew  that  the  land  is  gavel-kind,  and  descended  to  the  demand- 
ant and  R.  his  brother,  it  is  sufficient,  without  saying  that  R.  is  alive  ^ 
for  if  R.  had  issue,  the  issue  ought  to  join  ;  and  if  he  died  without  issue, 
the  demandant  ought  to  make  title  to  R.'s  moiety.  Th«  D.  1.  lJ,c.  26, 
s.  2.    24  E.  3. 25.    Com.  Dig.  Abatement,  E.  8. 

So  if  one  joint-tenant  sue  alone,  the  defendant  may  plead  in  abatement 
that  the  plaintiff  has  nothing  except  jointly  with  such  a  one.  Th.  D.  L 
11,  c.  27,  s.  5.  [See  ante,  p.  48,  and  see  the  Precedents,  1  Went.  52. 
67. 78.    Com.  Dig.  Abatement,  E.  9. 

In  what  cases  tenants  in  common  shall  sue  jointly,  m  what  not  See 
Mte,  p.  48.  If  they  do  not  join  in  actions  in  which  they  should  sue  joint, 
ly,  the  defendant  may  plead  the  non-joinder  in  abatement.  See  anter 
p*54. 

Where  there  are  two  or  more  joint-contractors,  or  two  or  more  per* 
ions  who  have  received  a  joint  injury,  and  are  jointly  interested  in  the 
tttti^  which  was  the  subject  of  the  in}ury,  if  one  of  them  sue  alone,  the 
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defendant  may  plead  the  aonjoinder  in  abatenoent    See  aitte',  p> 

A4.    Sot  if  one  of  several  partnenr  sue  alone,  the  defeodant  may  plead 

the  nonjoinder  in  abatement*     See  ante,  p.  62*  54* 

So,  in  an  action  by  executors,  if  all  the  exetatcyfs  who  have  pnnreJ 
the  will  do  not  join,  the  defendant  may  crave  o^er  of  the  probate,  and 
plead  the  nonjoinder  in  abatemenU  Ante,  p.  68, 55,  and  set  the  Freelh 
dent,  1  Went.  18.  And  the  same  as  to  administrators.  Ante,  p*  58. 
So,  assignees  of  a  bankrupt  must  join  in  a<itions  for  defbts  doe  to  th6 
bankrupt,  fee. ;  ante,  p.  53 ;  otherwise  the  defendant  may  plead  the  noo. 
joinder  in  abatement.  See  ante,  p.  54.  As  to'  nonjoinder  of  baroa  and 
feme,  tee  ante,  p.  87-^2. 

Mitydindefi]  If  persons  join  as  plaintiffs  it  an  action,*  who  shoold 
not,  the  defendant  may  plead  the  misjoinder  in  abatement.  Ante,  p. 
55«  If  a  wife  join  in  an  action  ^ith  her  husband,  where  her  hosbaod 
should  sue  alone*  the  defendant  may  plead  this  misjoinder  in  abatement. 
See  ante,  p*  42*  55«  As  nonjoinder,  however,  is  inatter  of  nonsuit,  H  is 
much  more  usual  to  tnake  it  the  subject  of  objection  at  the  trial. 

No  such  Fer$on  in  rerum  tuUura*']  The  defendant  mafy  plead  to  the 
person  of  the  plaintiff,  that  there  never  was  any  such  person  im  rertm 
natwra;  Bro.  Brief.  25.  Th.  D.  1.  11^  c.  7.  Ast«  £nt.  10;  or  that 
there  never  was  such  a  person  in  rerum  naiura  as  one  of  the  plaintiA-. 
And,  no  such  person  in  rerum  nalura  as  to  one,  abates  the  writ  as  to  alh 
R.  27  H.  8. 26  b.  Butv  that  there  was  no  such  ^person  at  the  day  ^ 
the  writ  purchased,  is  ill ;  for  it  should  have  been  pleaded  that  he  was 
dead  before  the  writ  purchased,  or  that  there  never  was  such  a  persoo 
in  rerum  naiura*  Bra.  Brief*  25.  70.  21  £;  4.  [t).}  Com*  Dig.  Abale^ 
ment,  £•  10,  and  see  18  E.  4, 4. 

Death  of  plaintiff.']  If  the  plaintiff  died  before  the  wrk  purchased,  the 
defendant  may  plead  that  matter  in  abatement.  Ast*  £nt.  8.  See 
Reg*  pi.  298.  Dub.  2  Vent*  196*  Com.  Dig*  Abatement,  E.  17.  Sea 
Doct*  PI*  8*  So,  if  there  be  several  persons  named  as  plaintiffs  in  the 
writ,  and  one  of  them  were  dead  at  the  time  of  the  writ  purchased,  this 
may  be  pleaded  in  abatennent  ^  because  it  falsifies  the  writ^  the  righfe 
being  then  in  the  survivors  onVy.  20  H»  6<i  80*  18  E*  4.'  1.  2  H.  7. 
16*  Brownl.  8,  4.  Clift.  £nt.  6*  Rast*  Ent.  126^  I  Weal.  50.  At 
to  the  death  of  a  plaintiff /leadsnle  fife,  see  post. 

Misnomer  of  Plaintiff']  Formerly,  misnomer  in  the  Christian  or 
first  name  of  a  plaintiff^  or  in  his  surname  or  name  of  dignity,  might  be 
pleaded  in  abatement.  See  Com*  Dig.  Abatement,  £.  18 — ^22.  Bol 
now,  by  stat*  8  d&  4  W.  4,  c*  42,  s*  11,  '*  no  plea  in  abatement  for  a  mis. 
nomer  shall  be  allowed  in  any  personal  action,  but  that  in  all  caaes  in 
which  a  misnomeF  woul4  but  for  this  act  have  been  by  law  pleadable 
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it  ab&t6knent  in  such  actions,  the  defendant  shall  be  at  liberty  to  causa 
the  declaration  to  be  amended  at  the  costs  of  the  plaintiff,  by  inserting 
the  right  name,  upon  a  judge's  summons  founded  on  an  affidavit  of  the 
right  n^me ;  and  in  case  such  summons  shall  be  discharged,  the  costs  of 
such  application  shall  be  paid  by  the  party  applying,  if  the  judge  shal' 
think  IH.*' 

Formerly,  also,  if  such  name  were  omitted,  such  omission  was  plead- 
tstble  in  abatement ;  bat  this  would  now,  probably^  be  deemed  to  come 
within  the  meaning  of  the  word  *<  misnomer**  in  the  above  section. 

2.  Fkas  in  AhaUmefii  to  the  Person  of  the  Defendant 

s    • 

Coverture,]  If  the  defendant  be  a  nkarried  woman,  and  be  sued  with^ 
^ut  her  husband,  she  may  plead  her  coverture  in  abatement;  Keg.  pi  ^ 
290.  Lutw.  23.  [and  see  the  Precedents,  1  Went.  31.  42.  57.  and 
Index :]  even  although  her  husband  live  out  of  the  realm ;  Per  Lit.  18 
£.  4*4;  or  although  she  .have  given  a  bail  bond,  for  if  she  be  covert 
it  is  not  her  deed ;  R.  1  Salk.  7.  6  Mod.  311 :  or  although  the  action 
were  originally  commenced  in  an  inferior  court,  when  the  defendant 
iTfras  sole*  and  removed  after  coverture ;  for  the  proceeding  in  the  supe- 
rior court  in  that  case  is  de  novoi  1  Salk.  8.  [but  see  Barnes,  355. 
»      .  ... 

contr.]  So,  she  may  plead  that  she  is  wife  to  the  plaintiff.  Th.  D.  I. 
11,  c.  2,  s.  7.     12  K  3.  481.    A  wife,  however,  may  be  sued  alone 

without  her  husband,  if  the  husband  be  in  exile,  Ca  Lit.  132  b.     Tb 

*  •  •  . 

Di  I.  4,  c.  4,  Si  1»  or  balh  abjured  the  realm,  see  Co^  Lit.  133  a.  Th.  D; 
1.  4,  c.  4,  s.  2,  or  be  an  alien  enemy,  and  out  of  the  realmi  R.  1  Salk* 
116.  To  the  plea  of  coverture,  the  plaintiff  may  reply  that  the  defend- 
iant  was  not  covert ;  *CI.  Ass.  )5 ;  [or  that  her  husband  is  in  exile,  &c. 
jas  above  mentioned.]  Com.  Dig.  Abatement,  F.  2.  See  1  Went.  41 » 
d&  Index ;  and  see  upon  this  subject  generally,  ante,  p.  57,  56. 

Also,  if  an  action  be  brought  against  a  woman  as  a  feme  covert 
the  defendant  may  say  that  she  is  sole.  Th.  D.  1.  11,  c.  2^  s.  5.  So, 
in  an  action  against  husband  and  wife,  they  may  plead  that  they  were 
divorced  before  the  writ  purchased  ;  Cro.  El.  352  ;  and  if  it  be  shewn 
that  there  was  a  divorce,  it  shall  be  presumed  to  have  continuance.  Id 
But  if  they  plead  that  J.  Si  and  B.  uxor  ejus  were  divorced,  it  is  bad  ; 
for  the  record  then  admits  them  to  be  husband  and  wife.  R.  Cro.  £K 
352.    Com.  Dig.  Abatement,  F.  2. 

Nonjoinder,']  If  one  of  several  parceners  be  sued  alone,  for  any 
matter  relating  to  the  property  in  coparcenary,  she  may  plead  that 
there  is  another  co*heir  not  named.    See  ante,  p.  65,  and  Com.  Dig. 
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Abatement,  F.  4,  9.    To  which  the  plaintiff  may  reply»  thaC  partitiaa 
has  been  made  between  them.    Th*  D.  !•  5,  c.  1«  8.  2. 

So,  if  a  joint-tenant  be  sued  alone,  he  may  plead  that  he. holds  joiDtly 
with  such  a  one,  who  is  alive  and  not  named.  See  ante,  p.  65,  and 
Com.  Dig.  Abatement,  F,  5.  So,  he  may  plead  joint-tenancy  of  parceL 
Ast.  Ent.  10.  and  see  Th.  JL>.  I.  11,  c.  29^  2  Leon.  IG2.  Da).  75.  106. 
45  Ass.  pl.  19.  And  if  two  only  of  three  or  more  joint- tenants  be  sued, 
one  of'  them  may  plead  the  nonjoinder,  though  the  other  will  not.  8 
Ass.  pl.  8.  In  pleading  joint-tenancy,  it  is  necessary  to  shew  of  what 
gift.  M.  19  H.  6,  32,  T.  10  H.  6,  78.  Agr.  21  E.  4,  78.  Dy.  32  a,. 
and  that  the  joint-tenant  not  named  is  alire.  29  K  8.  60.  Th.  D.  L 
11,  c,  28,  s.  28.  In  reply  to  this  p!ea  of  joint-tenancy,  the  plaintiff  may 
say  that  the  defendant  is  sole  tenant,  and  trarerse  the  joint-tenancy. 
Ast.  Ent.  393.  and  see  Co.  Ent.  418.  Or  he  may  repfy  that  he  himself 
was  seised,  until  disseised  by  A.,  who  enfeoffed  the  tenant  and  another, 
and  that  then  the  plaintiff  re-entered  and  was  disseised  by  the  tenant 
alone.  Th.  D.  1. 11,  c.  28,  s.  46.  48.  22  H.  6, 50.  Com.  Dig.  Abate- 
ment, F.  5. 

In  what  cases  tenants  in  common  nwist  be  jointly  sued,  see  ante,  p. 
65.  Where  the  defendant  pleads  that  he  holds  in  common  with  such  a 
one  not  named,  he  must  shew  how  they  hold  in  common.  3  H.  6. 50  b^ 
Com.  Dig.  Abatement,  F.  6, 

In  actions  upon  contracts,  if  the  plaintiff  do  not  aoe  all  the  contiact- 
ing  parties  the  defendant  may  plead  the  nonjoinder  in  abatement.  See 
ante,  p.  66—69.  and  see  4  M.  &  S.  475.  I  B.  &  Ad.  898.  The  plea 
must  state  that  the  other  person  not  joined  is  alive,  Lutw.  696.  Semb. 
1  Saund.  291.  1  Sid.  238.  1  Vent.  34.  R.  Cro.  El.  544.  Doct  pL 
294.  28  H.  6, 3.  a.  pl.  11.  Bro.  Brief,  pl.  27,  and,  in  debt  on  bond,  &c.r 
that  he  also  sealed  the  deed.  28  H.  6,3  a,  pl.  11.  1  Satiod-  291. 
R.  Cro.  El.  356.  1  Vent.  34^  136.  See  the  FrecedenU,  1  Went 
16,   17,  27,  S8,  33.  43,  44.  47.  57.  59.  65.  68. 

Where  husband  and  wife  must  be  sued  jointly,  (^ee  ante,  p.  57,  58,) 
if  one  of  them  be  sued  alone,  the  non-joinder  may  be  pleaded  im  abate- 
ment.   See  ante,  p.  58.  69.    Ast.  Ent.  10; 

An  action  against  executors  must  be  brought  against  all  those  who 
proved  the  will ;.  otherwise  the  defendant  may  plead  the  nonjoinder  in 
abatement.  Ante,  p.  69.  It  is  not  necessary,  however,  *in  the  pletr 
to  say  that  the  will  is  proved  ;  2  H.  5.  8  b;  R.  9  Co;  37  b ;  but  it 
must  state  that  the  executor  not  named  administered  goods  and  chattels 
ef  the  testator.  Ante,  p.  70.  See  the  Precedents,  1  Went.  58. 13.  So, 
an  action  against  administrators  must  be  brought  against  all  those  to 
whom  administration^  was  granted ;  otherwise  the  nonjoinder  may  be 
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pleaded  in  abatemeDt ;  see  ante,  p.  69.  and  see  the  Precedents,  1  Went, 
56  ;  to  which  the  plaintiff  may  reply,  that  administration  was  granted 
at  first  to  the  defendant  alone.  Rast.  Ent.  824.  Cora.  Dig.  Abatement, 
P.  10. 

By  8  dc  4  W.  4,  c.  42,  s.  8, «'  no  plea  in  abatement  for  the  non-joinder  of 
any  person  as  a  co-defendant  shall  be  allowed  in  any  court  of  common 
law,  unless  it  shall  be  stated  in  such  plea  that  such  person  is  resident 
within  the  jurisdiction  of  the  court,  and  unless  the  place  of  residence  of 
«nch  person  shall  be  stated  with  convenient  certainty  in  an  affidavit 
verifying  such  plea."  See  DeMarUon  v.  Saunders^  1  B.  &  Ad. 
898. 

And  by  s.  9,  **  to  any  plea  in  abatement  in  any  court  of  law,  of  the 
nonjoinder  of  another  (lerson,  the  plaintiff  may  reply  that  suqh  person 
has  been  discharged  by  bankruptcy  and  certificate,  or  under  an  act  for 
the  relief  of  insolvent  debtors." 

And  by  s.  10, "in  all  cases  in  which,  after  such  plea  in  abatement, 
the  plaintiff  shall,  without  having  proceeded  to  trial  upon  an  issue 
thereon,  commence  another  action  against  the  defendant  or  defendants 
in  the  action  in  which  such  plea  in  abatement  shall  have  been  pleaded, 
and  the  person  or  persons  named  in  such  plea  in  abatement  as  joint 
contractors,  if  it  shall  appear  by  the  pleadings  in  such  subsequent  ac- 
tion, or  on  the  evidence  at  the  trial  thereof,  that  all  the  original  defend- 
ants are  liable,  but  that  one  or  more  of  the  persons  named  in  such  plea 
in  abatement,  or  any  subsequent  plea  in  abatement,  are  not  liable  as  a 
contracting  party  or  parties,  the  plaintiff  shall  nevertheless  be  entitled 
to  judgment,  or  to  a  verdict  and  judgment,  as  the  case  may  be,  against 
the  defendant  or  defendants  who  shall  appear  to  be  liable  ;  and  every 
defendant  who  is  not  so  liable  shall  have  judgment,  and  shall  be  entit- 
led to  his  costs  as  against  the  plaintiffs,  who  shall  be  allowed  the  same 
as  costs  in  the  cause  against  the  defendant  or  defendants  who  shall  have 
so  pleaded  in  abatement  the  nonjoinder  of  such  person ;  provided  that 
any  such  defendant,  who  shall  have  so  pleaded  in  abatement,  shall  be 
at  liberty  on  the  trial  to  adduce  evidence  of  the  liability  of  the  defend- 
ants named  by  him  in  such  plea  in  abatement.'* 

As  to  the  form  of  the  declaration,  where  the  plaintiff  discontin- 
ues the  first  action  and  brings  another  against  the  parties,  see  ante, 
p.  71. 

Mujainder.']  In  a  real  action,  if  brought  against  several  persons, 
they  may  plead  several  tenancy,  that  is,  that  they  hold  severally  and 
not  jointly;  see  Com.  Dig.  Abatement,  P.  12;  or  one  of  them  may 
take  the  entire  tenancy  on  himself,  and  pray  judgment  of  the  writ    Id. 
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F.  I3.  But  misjoinder  \a  personal  actions  is  pot  the  lobject  of  a  plet 
in  abatement.    See  anle,  p.  71. 

Death  of  a  Defendant.}  A  defendant  may  plead  in  abatement,  that 
a  person  who  was  made  co'defeodant  with  him,  died  before  the  *writ 
purchased  ;  27  H.  8,  36  b.  Reg.  PI.  S93.  [18E.  4, 1.  2  H.  7. 16; 
4  E.  4,  33  a.  20  H.  6,  30.  Itast.  Ent.  126.  611.  DocL  Fl.  4.  and 
this  even  in  actions,  in  which  the  death  of  one  defendant  pending  (he 
action  is  no  abatement,  as  for  instance  in  trespass;  for  the  writ  wu 
alwaysfulse.  Bro.  Brief,  175,301.  Th.  D.  l.ll,c.7,a.  1,2.4,5. 
And  the  death  of  one  defendant,  before  (he  writ  purchased,  abates  the 
whole  writ.  27  H.  8,  28  b.  Com.  Dig.  Abatement,  B.  17.  See  the 
Precedent,  1  Went.  74.  and  Index,  As  to  the  death  of  a  defendant 
pending  the  writ.  Vide  post. 

No  such  person  in  rertm  Ttatura,}  So,  in  an  action  against  two  or 
more,  one  may  plead  in  abatement,  that  there  never  was  such  a  person 
IK  rerum  natvra  as  A.,  who  is  named  defendant  with  him.  Per  Van- 
sour,  21  E.  4,  6.  Bendl*  pi.  196  Th.  t>.  1. 11,  c.  7.  27  H.  8. 26  b.  Com. 
Pig.  Abatement,  £.  16.  Per  Hussey,  22  E.  4.  45  a.  21  U.  7,  31.  3S 
H.  6,  50.  Dy.  348,  340.  Doct.  PI.  265. 

Misnomer  of  Defendant.']  Formerly  a  misnomer  of  a  defendant  in 
hia  Christian  or  first  name,  or  in  his  surname  or  name  of  digaiiy,  might 
be  pleaded  in  abatement.  This  however  can  now  no  longer  be  done, 
the  plea  of  misnomer  being  abolished  altogether  by  stat.  3  dt  4  W.  4,  e, 
42,  s.  11,  as  already  staled,  ante,  p.  268;  all  the  defendant  can  now  do  in 
such  a  case,  is,  to  apply  to  a  judge  at  chambers  to  have  the  declaration 
amended,  and  that  the  plaintifi"  shall  pay  the  costs.     Id. 

3.  Pleas  in  Abatement  to  the  Count. 

Pleas  io  abatement  to  the  count,  are  either  for  insufficiency  of  the 
count  itself,  or  for  Tsriance  between  it  and  (he  writ.  As  to  those  for 
variance,  however,  they  cannot  now  be  pleaded :  see  1  B-  .&  P.  645; 
it  was  always  necessary  to  obtain  oyer  of  the  writ,  previously  to  plead- 
ing them;  2  Wils.  65.  395.  2  Salk.  658 ;  and  the  courU  Will  no  longer 
grant  such  oyer.  3  Arch.  Pr.  C.  P.  210.  See  as  to  these  pleas  for  vari- 
ance, Com.  Dig.  Abatement,  G.  8.  Bac.  Abr.  Abatement,  H.  1.  Bat 
as  lo  pleas  in  abatement  for  insufficiency  of  the  count,  we  shall  now 
treat  of  them ;  although  we  shall  see  that  other  modes  of  taking  advan- 
tage of  the  defects  to  which  they  refer,  are  much  more  usually  adopted 
jn  practice,  than  the  plea  in  abatement. 

Distinct  causes  of  Aclion.1  So  it  may  be  pleaded  in  abatement,  tbit 
the  plaint  is  of  two  several  «nd  distinct  causes  of  action ;  Re^.  fA.  382 ; 
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or  of  two  trespasses,  dependiog  upon  separate  and  distinct  titles ;  Reg. 
pi.  288 ;  or  that  the  assise  or  other  real  action,  is  of  the  seisin  or  death 
of  two  ancestors;  Th.  D.  1.  10,  o.  14,  s.  11 ;  or  that  an  ejectnnent  of 
ward,  and  trespass,  are  joined  in  one  writ.  Th.  D.  1.  10,  c.  15,  s.  1. 
Com.  Dig.  Abatement,  G.  4,  and  see  1  Went.  71.  At  present,  however^ 
if  a  coont  contain  two  distinct  causes  of  action,  the  defendant  demurs 
specially  for  that  cause,  instead  of  pleading  in  abatement ;  see  ante,  p. 
97 ;  or  if  the  declaration  coutain  counts  which  cannot  be  joined,  the 
defendant  may  demur  generally,  move  *in  arrest  of  judgment,  or  bring 
a  writ  of  error ;  but  it  is  never  at  present  made  the  subject  of  a  plea  in 
abatement.    See  ante,  p.  162. 

'  Mistake  in  the  Farm  of  Actiofu]  So,  the  defendant  may  plead  in 
abatement  that  the  plaint  is  not  in  the  proper  form  of  action :  as,  that 
the  plaintiff  declared  in  an  action  on  the  case,  when  he  should  have  sued 
in  an  action  of  account ;  Reg.  pK  283 ;  or  that  he  brought  an  action  on 
the  case,  instead  of  an  action  of  trespass.  Tli.  D.  I.  10,  c.  27,  s.  3. 
But  in  assumpsit  for  money  had  and  received  to  the  plaintiffs  use,  the 
defendant  cannot  plead  in  abatement  that  he  received  it  as  bailiff.  R. 
1  Show.  71.  Com.  Dig.  Abatement,  G.  5.  See  the  Precedents,  1 
Went.  71.  This  however  is  never  at  present  made  the  subject  of  a 
plea  in  abatement ;  but  the  defendant  may  take  advantage  of  it  at  the 
trial,  or,  if  the  mistake  appear  upon  th^  face^of  the  declaration,  be  may 
demur  generally,  move  in  arrest  of  judgment,  or  bring  a  writ  of  error. 
Ante,  p.  20. 

JDefauU  of  L^al  Form.]  The  defendant  may  also  plead  in  abate- 
ment, that  the  count  does  not  pursue  the  legal  form :  as,  formerly,  in 
fcrmedon  &c.  that  no  esplees  were  alleged ;  Bro.  Count.  7 ;  in  prohibi- 
tion, that  it  is  not  alleged  that  the  writ  of  prohibition  was  delivered  to 
the  defendant,  although  such  allegation,  if  made,  would  not  be  travers- 
able. Bro.  Count.  11.  Com.  Dig.  Abatement,  G.  7»  This  however  is 
at  present  always  made  the  subject  of  a  special  demurrer,  and  not  of  a 
plea  in  abatement. 

Upon  a  plea  in  abatement  to  the  count,  the  judgment  is  quod  quet^  nil 
capiat  per  breve.    Bro.  Count.  8.  12.  24.  60.  64.  74. 

4.  Pleas  in  Abatement  to  the  Writ^  for  matter  appearing  on  the 

face  of  it 

Formerly  the  defendant  might  plead  in  abatement  of  the  writ,  for  any 
defect  appearing  in  the  words,  form  or  substance  of  it ;  Th.  D.  1.  10,  a, 
2 ;  such  as  for  rasure  or  interlineation,  see  Com.  Dig*  Abatement,  BE. 
li  false  Latin,  Id*  H*  2»  the  omission  of  a  material  word.  Id.  H.  3|  the 
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addition  of  a  material  word,  where  it  should  not  be,  Id.  H«  4,  want  of 
certainty.  Id.  H.  5,  repugnancy,  Id*  H.  6,  variance  between  the  writ 
and  record,  specially,  &c.  Id.  H.  7.  9,  10,  variance  between  the  writ 
and  another  writ  to  which  it  has  relation.  Id.  H.  8,  or  for  a  word  or 
sentence  being  misplaced.  Id.  H;  11,  or  for  want  of  form.  Id.  H*  12,  or 
want  of  venue,  Id.  H.  13,  want  of  teste.  Id.  H.  14,  or  for  a  bad  coo- 
elusion,  Id.  H.  16,  or  for  a  bad  return,  Id.  H.  15 ;  in  all  these  cases  the 
defendant  might  plead  in  abatement  of  the  writ.  But  it  was  absolutely 
necessary,  before  he  could  thus  plead»  that  he  should  obtain  oyer  of  the 
writ ;  Th.  D.  I.  10,  c  2,  s*  1,  see  ante,  p.  391 ;  and  as  the  courts  will 
no  longer  grant  such  oyer,  ante,  p.  291,  it  follows  that  picas  in  abate- 
ment to  the  writ,  for  any  defect  &c.  appearing  on  the  face  of  it,  cannot 
now  be  pleaded* 

;  5.  Pkas  in  Abatement  to  the  Wt-U^far  MaUer  Dehors. 

That  the  land  lies  in  another  county^  4^.]  The  tenant  may  *plead  in 
abatement  to  the  writ  that  the  land  demanded  lies  in  another  county; 
or  that  parcel  of  it  lies  in  another  county.  26  E.  8,  68.  [14.]  Th. 
D.  I.  11,  c  9,  s.  1.  3.  And  this  plea  goes  to  the  whole  writ.  Per 
Wilby,  26  E.  8.  68.  [14]  Th.  D.  I.  11,  c.  8,  s.  8.  [As  this  bow- 
ever  is  matter  of  objection  at  the  trial,  see  ante,  p.  80,  it  is  never 
at  present  pleaded  in  abatement.]  So,  by  stal.  6  Rich.  2,  c«  2,  if, 
in  actions  upon  contracts,  it  appear  by  the  declaration  that  the  con* 
tract  was  made  in  a  different  county  from  that  in  which  the  venue 
is  laid,  the  writ  shall  abate.  [This  however  is  never  made  the  sub* 
ject  of  a  plea  in  abatement ;  but  the  defendant  may  have  advantage 
of  it  by  general  demurrer,  or  perhaps  by  motion  in  arrest  of  jndg* 
ment  or  writ  of  error.]    Com.  Dig.  Abatement,  H.  17. 

In  qtiare  impedit  of  the  church  of  A.,  the  defendant  may  plead  in 
abatement,  that  there  is  no  such  church  in  that  county;  46  £.  8. 
6.  Th.  D.  I.  11,  c.  20,  s*  3;  or  that  what  the  plaintiff  calls  a  church, 
is  a  chapel  annexed  to  the  church;  Th.  D.  i.  11,  c.  20:  or  that  the 
church  supposed  collegiate,  is  not  so,  but  parochial.  Th.  D.  K  II, 
c.  20,  s.  4.  But  if  the  church  of  St.  Martin  in  B ,  and  the  church 
of  St.  Peter  in  B«,  be  united,  the  quare  impedii  (if  brought)  shall  be 
for  the  church  of  B.,  without  saying  St.  Martin  or  St.  Peter;  for 
there  is  no  longer  any  church  there  but  the  church  of  B.  R.  Dy. 
259  b*  In  replevin,  also,  it  may  be  pleaded  that  the  taking  was  in 
another  place.    Th.  D.  I.  11,  c.  21.    Com.  Dig.  A))atemeot,  H.  itS. 

Another  Action  pending^]  If  the  plaintiff  commenced  his  action 
whilst  another  writ  was  pending  for  the  same  cause,  either  in  tte 
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same  court  or  ia  another  (R.  5  Co.  63  a.)  the  defendant  may  plead  thit 
matter  in  abatement.    See  1  B.  &  Ad.  459.    Thus,  in  assumpsit  for 
fees,  the  defendant  may  plead  another  action  pending  in  B.  K.  for  the 
same  cause ;  Lev.  Eot.  25.    Lutw.  83 ;  so  in  debt  on  bond,  another 
aciion  pending  in  the  same  court  upon  the  same  bond.    Lev.  Ent.  54. 
So,  in  trespass  for  a  horse  or  other  thing  certain,  the  defendant  may 
plead  that  another  action  of  trespass  is  pending  for  the  same  thing ;  see 
5  Co.  61  b. ;  or  that  replevin  or  detinue  is  ponding  for  the  same  goods, 
&c. ;  14  H.  7. 12  b.  [8  H.  6,  27.  Doct.  PI.  10,  see  2  Wils.  87  ;]  or  in 
replevin,  that  trespass  is  pending  for  the  same  taking;  see  Th.  D.  I.  11, 
c.  39,  8.  32 )  or  in  trover  in  the  Exchequer  for  a  certain  quantity  of 
cotton,  that  another  action  of  trover  is  pending  in  B.  K.  for  the  same 
goods  ;  li.  5  Co.  61,  Sparry ;  or  in  trespass,  that  an  appeal  of  mayhenv 
is  pending  for  the  same  battery.    Th.  D.  1.  11,  c.39,  s.  36.    So,  ii> 
quare  impedit^  the  defendant  may  plead  another  quare  impedit  pending: 
for  the  same  avoidance,  Hob.  137,  although  it  be  for  a  different  disturb- 
ance ;  R.  Hob.  137.  1  Brownl.  163 ;  so  in  assise  of  darrein  present" 
ment^  that  a  qiutre  impedU  is  pending  against  the  defendants  for  the 
same  avoidance.    K.  Hob.  184.  Moor,  883.  Hut.  3.    So  in  dower,  the 
defendant  may  plead  that  another  writ  of  dower  is  pending  againnt  him> 
for  the  same  tenements.    Th.  D.  1.  11,  c.  39,  s.  2,  11.  [and  see  3  H.  7 
8.     4  £.  3.  8.    40  E.  3.  31.    Doct.  PI.  10,  IL]    So,  in  an  information* 
qui  tanh  it  may  be  pleaded  that  another  information  is  pending  for  the 
same  cause.    Adm.  Hob.  128.    And  if  two  ^informations  be  ezhibitedr 
on  the  same  day  for  the  same  cause,  the  pendency  of  one  may  be  pleads 
ed  to  the  other,  reciprocally ;  for  neither  of  them  having  precedenecr 
judgment  shall  be  given  for  neither.  Per  Cur.  Hob.  128,  and  according: 
to  the  case  in  Moor,  864,  865,  the  defendant  shall  not  be  obliged  to  an- 
swer to  either.    So,  if  there  be  two  replevins  by  two  different  perspny 
for  the  same  taking,  the  defendant  shall  answer  neither.^  R.  Moor,  864r 
865.     in  quare  impedit^  the  defendants  pleaded  another  quare  impedit^ 
pending  for  the  same  presentment,  against  some  of  them  }  and  it  waa 
holden  a  good  plea.    K.  Hob.  137.    But  in  ttespass  against  three,  it 
was   hotden  no  plea,  to  say  that  there  was  another  action  pending 
against  two  of  them  for  the  same  cause.    K.  Lutw.  42.  Dub.  1  ShoWr 
75.  Cont.  per  3  J.  Holt  dub.  Garth.  96«    So,  in  debt  on  a  bond  by  twor 
it  ia  no  plea  that  the  bond  was  to  three,  who  have  an  action  pending  on 
it ;  for  it  cannot  be  the  same  bond.    Cro.  El.  202.    So^  it  is  no  plea 
that  another  action  is  pending  against  a  stranger  for  the  same  cause ::: 
See  Hob.  137,  138 :  as,  that  another  writ  depends  against  others,  aa 
executors  of  the  same  testator ;  3  H.  6.  14,  Th.  D.  1.  11,  c.  89,  s.  46 ; 
or  another  quare  impedit  against  other  defendaota  for  the  same  avoid. 

[♦294J 


905  Phl&kA  IN  ABAtEBtl^NT. 

ance.  1  BfowdI.  16L  [Yet  in  quare  impedU^  it  is  d  good  ptea  thil 
another  qucLte  impedit^  brought  by  the  present  defendant  against  the  pre* 
sent  plaintiff  is  pending ;  and  th^  same  of  a  writ  of  partition ;  because 
the  plaintiff  may  have  the  same  remedy  as  defendant  in  the  tbrmer  ad- 
tion,  as  he  can  as  plaintiff  in  this.  Bac.  Abr;  Abateiment,  M.]  It  it 
no  plea  however  against  the  king,  that  anothcjr  a(Stlon  is  pending  for  \hb 
same  cause ;  but  the  first  action  shall  be  disbharged.     Th.  D.  I.  II,  c. 

39,  s»  19.  So,  if  a  writ  of  a  higher  nature  be  purdhascld«  pending  iln 
action  of  an  inferior  nature  for  the  same  land,  the  second  writ  shall  ocft 
abate,  but  the  first.  8  H.  6.  38.  [37.]  0  H.  6.  51.  22  H.  6;  40.  Tb.  D. 
I.  11,  c.  30,  s.  50.  So,  in  any  case,  if  the  other  writ  be  pending  in  an 
inferior  court,  it  cannot  be  pleaded  ;  as,  if  it  be  pending  in  one  of  ibb 
courts  of  London,  Norwich  &c.,  R.  5  Co.  62  a^   Th.  D.  I.  11,  c.  30,  i. 

40.  47,  or  in  the  Court  of  Admiralty,  R.  Fltzg.  313,  814.  [See  Dy.  02f, 
93,  or  if  it  be  a  replevin  pending  in  the  county  coort.  2  Wils.  87;] 
So,  if  the  other  writ  so  pending,  be  such  as  does  not  state  the  cause  of 
action  with  certainty,  its  pendency  Cannot  be  pleaded  until  after  plaiift 
or  declaration  put  upon  record,  reducing  the  generality  of  the  writ  to  a 
certainty,  unde  constare  poteU  that  it  is  for  the  same  cause  of  actiotf : 
as  in  assise,  the  defendant  could  not  plead  that  the  plaintiff  had  anotbefr 
assise  pending  for  the  same  tenements^  until  after  plaint  filed,  shewing 
for  what  tenements  he  complained.  5  Co.  61  b.,  Sparry.  Th.  D.  K  ll* 
c.  39,  s.  14.  So,  in  a  writ  of  entry  in  nature  of  an  assise  ;  R.  DaU  4; 
so,  in  rescons;  5  Co.  61  b. ;  so  in  trespsLss  ;  Id.  Th.  D.  1.  II,  c.  31,  s. 
53 ;  so,  in  forgery  of  false  deeds.  5  Co.  61  b.  Com.  Dig.  Abatement, 
H.  24. 

It  must  appear  clearly  from  the  plea^  that  the  cause  of  action  in  both 
suits  is  the  same :  therefore  an  assise  for  lands  in  one  county,  was  hold- 
en  not  to  abate  an  assise  in  another;  for  these  couM  not  be  the  same 
lands.  4  H.  6,  24.  Doct  PI.  10.  So  an  action  pending  on  a  bond 
against  three,  shall  not  abate  a  writ  on  a  bond  against  two ;  for  it  caii- 
not  be  the  same  bond.  Cro.  £1.  202.  And  where  *the  two  actions  vtt 
of  a  different  form,  as  for  instance  trover  tind  detinue,  the  plea  most 
aver  that  the  cause  of  action  is  the  same  in  both.  See  Freem.  401. 
It  must  appear  also  that  the  action  pleaded  as  pending,  was  commenced 
previously  to  that  to  which  it  is  plelided.  3  Bur.  1423.  i  W.  Bl.  43t. 
2  Lev.  141.  2  Str.  1 169.  It  is  not  necessary,  however,  it  seems,  to 
say  that  the  action  is  stifl  pending ;  for  the  second  writ  is  abated,  even 
although  the  plaintiff  should  have  been  nonsuit  on  the  first ;  but  it  ik 
sufficient  to  shew  that  it  was  pending  at  the  time  of  the  commencement 
of  the  second  action.    6  Co.  Ferrer's  case,  Doct.  PL  II.    Bac.  Ab^ 
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Abatemeiitt  it.    Set  the  precedents,  1  Weah  ft  «V;  44.  62.  59.  64. 
end  Index. 

lo  f«i  lam  actions  this  plea  may  be  eitKer  ;n  abatement  or  in  bar ; 
f  Bur.  1423.  and  s^e  Say.  216)  in  all  other  cases,  in  abatement  only' 

Mistake  of  tUk  ^.]  There  are  other  pleas  also  which  the  defebd- 
ant  or  tenant  may  ple%d  in  abatement ;  such  a^  darrein  sema,  or  that 
the  person  last  seised  was  k  dWerem  anceMor  than  is  stated  in  the 
eoont ;  8ee  Com.  Dig*  Abatemtot,  H«  25  :  darreim  prteeeimentf  or  (in 
puure  tey^etfii}  that  \iie  last  presentment  was  by  another  ancestor  of  the 
tenant  or  by  Uitiaeiri  Id.  H;  26 ;  that  there  is  a  mistake  in  the  descent 
or  pedigree  slated  $  Id.  II.  27 ;  that  thefo  is  a  mistake  in  the  demise 
staled ;  Id  H.  28;  that  the  demandant  eMe  in  «d  action  of  a  higher  na- 
ture than  his  estate  warrants  i  Id.  H.  29 ;  or  that  the  demanidaot  has 
mistaken  the  entry  supposed  to  have  been  made  by  the  tenants  Id.  H. 
90.  Bnt  as  in  these  easi^s  the  defeds  are  in  general  the  subject  of  non- 
suit at  the  trial,  aod  as  these  picas  never  occur  in  modern  pleading,  it 
is  thought  sufflcient  merely  to  noticie  them  thus  generally,  and  to  refer 
to  Comyn  s  Digest  for  any  further  information  on  the  subject. 

Mistake  ttf  Property.']  In  replevin,  the  defendant  may  plead  in  abate- 
ment, that  ike  property  of  the  goods  taken  is  mA  in  the  plaintiflT;  Th. 
D.  L  II,  c.  4^  Si  k  Reg.  pL  292.  \2Xi  H.  6,  18  ;]  or,  in  replevin  by 
twot  that  the  property  ia  in  one  only :  Th.  D.  1.  11,  c.  46,  s.  2.  8.  3 
£»  4, 23 ;  or  that  the  property  of  part  is  in  one  alone,  and  the  property  of 
the  other  part  in  the  other  atone ;  10  B.  4, 4.  2  R.  8,  15  b.  Th.  D.  L 
11,  c  46,  s.  9  7  or,  in  replevin  by  hurimnd  and  wife,  that  the  property 
M  in  tlie  husband  alone.  Astw  Eot.  6.  But  it  is  suflScient,  if  the  plain* 
tiff  had  a  spedal  property,  tboogh  the  general  property  were  iti  another : 
as  if  the  cattle  taken  Were  levant  and  coucbant  upon  this  lan^ }  Th.  D.  I 
11,  c  46,  s«  8;  or  if  the  goods  taken  were  io  his  ward  or  custody  ;  27 
E  8,  12.  Th.  D«  1. 1 1,  c.  46,  s,  8 ,'  or  if  they  were  the  cattle  of  his  vil- 
lain. Th.  D.  I.  11,  c.  46  s.  4.  6.  Property  in  another,  however,  is  no 
plea  in  trespass,  27  H.  8,  21.  20  H.  6,  19.  Th.  D.  I.  II,  c.  46,  s.  6. 
{2  K.  8,  6,  nor  in  any  other  possessory  action  in  which  the  right  of 
property  does  not  come  in  question.  Duct.  PI.  264.]  Com.  Dig.  Abate- 
oaent,  H.  81.    Bee  tlie  Precedents,  1  Went.  48.  74.  and  Index. 

•6.  Pleaein  Abatmeni  to  ike  Writ,  for  matter  Ex  Post  Facto* 

Death  oflhe  Plaintiff.]  If  the  demandant  or  plaintiff  have  died  sioee 
the  last  continuance,  this  matter  may  be  pleaded  in  abatement  of  the 
^rit.  Reg.  pi.  298L  Ast.  Ent.  8.  [See  2  Wils.  88^  and  see  the  Prece- 
pt* 1  Went,  74.  and  Inde^]    And  the  same,  if  the  husband  die;  in  ao 
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action  by  liu«baDd  alkl  wife ;  for  they  are  but  one  person  in  law.    Cm^ 
Car.  500.     [See  Hardw.  350.]    S«i,  in  qui  tarn  actions,  if  the  iofonoMr 
die,  the  suit  abates  ;  R.  2  Bulst.  134 ;  yet  the  attomey*genera}  anay  in 
that  case  still  proceed  in  the  action  on  behalf  of  the  king.    Cro.  121.  589, 
See  Moor,  541.     But  an  information  does  4iot  abate  by  the  dmith  ef  the 
attorney-general ;  2  Bulst.  261 ;  nor  by  ihe  death  of  a  relator,  who  in- 
forms for  the  king.    2  Bulst.  134.  202.    Hardr.  161.    So,  an  nctioD  Iqr 
a  mayor  and  commonalty  doea  not  abate  by  the  death  of  the  mayor; 
Th.  D.  I.  12,  e.  I,  a.  15*    Gkmt.  1  Saik.  308 ;  nor  an  action  bjr  a  dean 
and  chapter,  by  the  death  of  the  deaa,  if  another  dean  be  choaen  befese 
the  day  in  court,  and  the  first  dean  were  not  named  by  bis  name  of 
baptism-    Th.  D.  I  12,  c.  I,  a.  15.    [>!o,  the  death  of  the  leaner  of 
plaintiff  in  ejectment,  though  he  were  mevety  tenant  for  life,  doea  not 
abate  the  suit*    2  Str.  1056.]    la  cases,  however,  where  the  plaintiff '«* 
death  before  verdict  would  be  pleadable  in  abatement ;  if  k  happen  af- 
ter verdict  and  before  the  day  in  bank,  it  may  be  made  the  suhjoet  of «» 
motion  in  arrest  of  judgment,  Cro.  Car.  609.    Cont.  per  Berkley,  Marehr 
65.    Ace  1  Sid.  143,  or  tlie  court  at  their  discretion  may  pot  the  de- 
fendant to  his  writ  of  error,    tt.  1  Salk.  0.    [See  1  Arch*  Pr.  C.  P. 
230.]    But  by  slat.  17  Car.  2,  o  8,  s.  1,  in  aN  aciieoa  rcat,  personal  or 
mixed,  the  death  of  either  party  between  verdict  and  judgment,  sbalt 
not  be  alleged  for  erjror,  so  as  such  judgment  be  entered  within  two 
terms  after  suqh  verdict.    See  T.  liavm.  210.     I  Lev.  278.    [1  Wib. 
302.    2  Arch.  Pr.  C.  P.  82*  3O84    And  the  aame,  where  the  death  bap- 
pens  after  interlocutory  and  before  final  judgafient^  if  the  action  be  sack' 
as  might  originally  be  prosecuted  by  the  execotor  &c*  of  tlie  plaintiC 
8  db  8  W  3.  c  11,  a.  6.     See  2  Arch.  Pr.  C.  P.  82.}    So,  at  common 
law,  if  the  plaintiff  die  after  the  day  in  bank,  the  suit  does  not  abate  f 
but  judgment  shall  be  entered  in  the  same  manner  as  if  be  wore  living. 
1  Vent.  50.  oa     1  Sid.  462.  Com.  Dig.  Abatement,  H.  38. 

So,  in  all  real  actions^  the  death  of  one  ef  the  detnandaots  or  plaia- 
tiff's  since  the  last  continuance,  OMiy  be  pleaded  in  abatement ;  see 
Bendl.  Pi.  74 :  even  although  he  have  previously  been  aemmoeed  and 
severed ;  10  Co.  134  a.  [Co.  Lit.  130*]  So,  generally,  in  all  actions, 
the  death  of  one  of  several  plaintiffs  since  the  last  continuance,  may  ke 
pleaded  in  abatement.  R.  2  Lev.  82.  Carth.  103.  R.  Moor,  0.  17. 
There  is  one  material  exception  to  this  rule,  however,  which  has  been 
made  by  stat.  8  dz;  0  W.  3.  c.  11.  s.  7 ;  namely,  that  if,  upon  the  death 
of  one  of  several  plaintiffa,  the  cause  of  action  survive  to  the  others,  tbe 
action  shall  not  abate ;  but  the  death  being  aoggeated  en  the  roll,  the 
survivors  may  proceed  in  the  action.  [See  2  Arch.  Pr.  C.  P.  303.  ^9o  (i> 
a  fei  Hm  eorias*  if  the  informer  diti  the  ettomey^gentsal  may  proosed 
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Tor  the  king's  ipoiety.  R.  Moor,  541.  See  Cro.  El.  083.  So,  where 
the  efiect  of  the  writ  is  not  to  charge  the  defeadaiit  but  to  discharge 
the  pi.iiolifls,  as  io  znamditta  q^^rel^  for  iostance,  the  death^ofooe  of 
the  plaintiffs  will  not  abate  the  writ-  10  Co.  135  a.  Y^lv.  209.  2 
Croi  19.  Com.  l)|g.  Abatement,  H.  33.  But  the  stat,  8  &  9  W.  3,  c 
11,  s.  7,  above-mentioued,  extends,  it  should  seem,  to  cases  only  where 
the  plaiotifi*  dies  pending  the  writ,  and  not  to  cases  where  ope  of  sev- 
eml  persons  named  ^  plaintiffs  in  a  writ,  was  dead  at  the  time  the  writ 
WHS  sued  out ;  an^J  in  this  latter  case,  the  death  was  pleadable  io  abate- 
ment at  common  law.    Ante,  p.  288* 

Death  of  tlmlkfefuUinL]  In  like  manner,  the  death  of  the  tenant  or 
<iefeiulant,  since  the  last  continuance,  may  be  pleaded  in  abatement* 
So  deaiK  after  garnishment  in  detinue,  abates  tbc  writ*  21  H.  6,  39. 
I85«]  Th.  D.  1. 12,  c  2,  s.  37.  So,  the  death  of  jhe  defendant  at  any 
time  beic>re  the  assises,  abates  the  writ.  R.  1  ^aJk.  8.  Cora.  Dig. 
Abai^sment,  H.  34.  But  if  the  death  happen  between  verdict  apd  judg- 
ment,  it  shall  not  be  alleged  for. error,  so  aa  the  judgment  be  entered 
within  two  tarms|  after  such  verdict ;  17  C.  2,  c.  8,  s.  1 ;  or  if  tlie  de« 
feodiuit  die  after  the  first  day  of  the  assizes  or  sittings,  though  before 
tbe  trial>  it  ta  witbia  the  remedy  of  the  statute,  1  Salk.  8.  2  Lu  Raym. 
1415.  T  T«  R.  82  n.  31,  fpr  the  assizes  or  sittings  are  but  one  day  in 
law.  See  2  Ancb*  IV.  C  P.  82.  So,  if  the  defi^uidant  die  after  inlerlo- 
cujtmry  and  t>efore  final  jpdgmeat,  tlie  action  shall  not  abate,  if  it  be  such 
as  might  originally  be  prosecuted  against  the  executor ;  but  the  plain- 
tiff shall  have  a  scire  J<Kias  against  the  executor  &c«,  and  thereupon 
proceed  to  execude  ^  writ  of  inquiry,  and  sign  final  judgment.  8  d&  9 
W.  3,  c  1 1,  8.  fr.  See  3  Arch.  Pr.  C.  P.  82.  The  dpaith  of  the  defend- 
am,  after  final  judgtnent,  is  of  course  no  abatement  of  the  writ.  See  2 
KTch.  Pr.  C.  P.  80. 

Sof  if  there  be  two  or  more  tenants  or  defendants,  the  death  of  one  of 
them  will  abate  the  suit:  see  Bro.  Brief,  295.  400:  as  in  a  writ  of  right 
of  advowson  against  parceners  or  joint-tenants ;  R.  Cro.  Car*  574,  583» 
585,  589.  Uurdr.  113.  W.  Jon.  452;  or  the  like.  See  Bro.  Brief. 
295.  50  E.  3,  7  b.  40  E.  3,  2G  b.  Th.  D.  L  12,  c  2,  s.  30.  K.  1  Leon. 
44.  Adm.  Plowd.  1 86  b.  Bro.  Brief,  234.  But  by  stat  8  &  9  W.  3,  c. 
11,  s.  %  were  there  are  two  or  more  defendants,  if  one  or  more  of  them 
die,  and  the  cause  of  action  purvive  against^  the  survivorsi  the  action  shall 
aot  thereby  be  abated;  but  such  death  being  sugifested  tipon  the  record^ 
the  action  shall  proceed  against  the  survivors.  [See  2  Arch.  Pr,  C.  P. 
893.  308,  MMK}  So,,  in  actions  (bunded  on  a  tort,  the  death  \of 
one  defend<V)t  does  not  abate  tlie  suit ;    23  Asa,  pi.   10*    Th.  D.  L 
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Brief,  80.  R.  Yelr.  209.  R.  2  Lev.  82.  R.  Cro.  £K  145.  Th. 
D.  I.  12,  c  2,  8.  36,  though  the  defendants  be  charged  jointly  f 
2  Cro.  19;  so,  in  ejectment;  R.  Moor,  400.  Th.  D.  I.  13«  c  2, 
a.  27;  so,  in  trespass  against  husband  and  wife,  if  the  husband 
die;  Dub.  Cro.  Car.  500.  Semb.  cont.  Th.  D.  I.  12,  c.  2,  s.  10,  17 f 
*so,  in  ejectment  against  husband  and  wife,  if  the  husband  die ;  for  it  it 
in  the  nature  of  trespass^  and  the  judgment  shall  be  entered  against  the 
wife  alone;  R.  2Cro.  856.  Hardr.  161 ;  so,  in  trover;  D.8  Mod.  248; 
so,  in  conspiracy ;  Bro.  Brieft  880.  ^u.  Th.  D.  I.  12,  c,  2,  s.  27.  44  B. 
8,  22 ;  so,  in  disceit  to  reverse  a  fine  of  lands  in  ancient  demesne,  fur  it 
is  in  the  nature  of  trespass;  R.  Moor,  18.  8  Leon.  3.  R.  BendL  pi.  04. 
R.  4  liCon.  107 ;  so,  in  an  action  for  an  escape,  against  the  two  aheriffii 
of  York;  R.  Cro.  El.  625.  See  Hardr.  115.  Bomb.  Hardr.  101 ;  so, 
in  replevin,  D.  Cro.  El.  625.  R.  Cro.  El.  574.  2  Cro.  10.  R.  Dy.  175  a, 
if  the  defendants  make  conusance  in  outer  droits  hut  not  if  they  avow 
in  their  own  right ;  Moor,  305 ;  so,  in  ejectment  of  ward,  or  ravishmeDt 
of  ward ;  12  H.  4, 10  b.  Th.  D.  I.  12.  c  2,  s.  81 ;  so,  in  quare  tmj^edkf 
Th.  D.  1.  12,  c.  2,  s.  85.  7  Co.  26  b.  Hardr.  1 18.  Dy.  194  b.  0  H.  5,  6, 
li  H.  is,  58  a;  so,  iq  aq  action  on  the  case  against  husband  and  wife, 
where  the  husband  is  named  merelv  for  confdrmifv,  as  in  an  acttoo  for 
words  by  the  wife,  if  the  husband  die.  R.  Hardr.  151,  or  if  the  wife 
die,  R.  Cro.  Car.  500,  still  the  writ  does  not  abate.  Nor  does  it  abate 
in  a  UHtrraniia  chartm  upon  a  warranty  by  husband  and  'wife  and  tbe 
heir  of  the  husband,  if  the  wife  die ;  It.  Moor,  859 ;  nor  when  the  writ 
is  merely  to  dischai^e  the  plaintiff^  as  in  an  atuHia  querela;  10  Co.  185 
a.  Th.  D.  I.  12,  c.  2,  s.  82 ;  nor  ii|  partition,  8  dc  0  W.  8«  81.  Yet  even 
in  actions  founded  on  a  tort,  as  in  trespass,  Bro.  Brief,  175.  Hardr.  114, 
in  quote  impedii^  11  H.  6,  58,  [and  the  like«  and  oforUori  in  actions  mi 
contract  &c.]  if  one  of  several  persons,  against  whom  the  action  pur* 
ports  to  be  brought,  were  dead  at  the  time  of  suing  out  the  writ,  this 
matter  may  be  pleaded  in  abatement.  Com.  Dig.  Abatement,  H.  85, 
ante,  p.  200,  201. 

Coverture,]  So,  it  may  be  pleaded  in  abatement,  that  the  demandant 
or  plaintifF  took  husband  pending  the  writ;  Th.  D.  I.  12,  c.  12.  Ast 
Ent.  9,  10.  Vad.  M.  68.  [ante,  p.  286 ;]  or  that  one  of  the  demandants 
or  plaintiffs  took  husband,  Th.  D.  I.  12,  c.  12,  s.  2,  though  there  were  a 
severance  after  coverture.  Dub.  Th.  D.  I.  12,  c.  12,  s.  2.  Agr.  10  Cow 
184  b,  or  although  she  married  by  coercion  of  the  Spititual  Court,  Qpoo 
a  contract  made  before  the  writ  purchased.  4  U.  4,  55.  Per  Straoge, 
7  H.  6, 15.  Th.  D.  I.  12,  c.  12,  s.  4.  But  tbe  writ  shall  not  abate  by 
coverture  pending  the  writ,  unless  it  be  pleaded ;  Th.  D.  I.  12,  e.  12»  •» 
9t    R.  i  iMnii  l«9f  nor  1^  8  marriage  afier  verdkt  and  belbr^'  the 
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iSajrfD  bank ;  4  iL  4, 1.  1  Sid.  148.  Th.  D.  1. 12,  c.  12,  s.  5i  nor  by  a 
fDarriage  after  judgmeDt  aod  before  execotton ;  U  H.  f ,  48  b.  21  £.  4, 
87.  [73.]  Th.  D.  I.  12,  c.  12,  s.  6 ;  nor  by  a  marnage  after  summons 
aod  severanuei  10  Go.  134  b;  nor  by  the  marriage  of  a  defendant 
ipending  the  writ.  Adm.  2  Kol.  53.  [2  Str.  811.  2  Ld.  Kaym.  1525. 
Md  <ee  Barnes,  355.  Lane,  43.  52.]  To  the  plea  of  coverturei  the 
[plaintiff  may  reply  that  her  husband  is  dead,  and  that  she  is  now  sole ; 
(8  H.  5,  1.  Th.  D.  I.  12,  c.  12,  s.  7  ;  or  that  she  has  been  divorced  from 
iher  husband  ;  ld.t;  or  «hat  on  the  day  of  the  writ  purchased  et  semper 
poMUa^  sbe  was  sole  and  not  covert  &c. ;  Ast.  Ent.  0 ;  or  if  she  reply 
that  after  the  writ  purchased  ^ntm  eepit  virwm,  it  is  sufficient.  K.  Lutw, 
1640,  1641.  Ast.  Ent.  10.  Com.  Dig.  Abatement,  H.  42.  As  to  co- 
fverture  before  the  commencement  of  the  action,  see  ante,  p.  286.  288. 

DtDorce.]  jlo,  in  afi  action  by  husband  and  wife,  it  may  be  pleaded 
iin  abatement  that  they  have  been  divorced  pending  the  writ.  Th.  D.  I. 
12,  c  18.  6  £.  3, 240.  25  B.  3, 30  b.  [82  ]  And  in  pleading  a  divorce, 
it  is  necessary  to  sh^w  before  whom,  and  for  what  cause.  0  E.  4,  25. 
(24.]     Th.  D.  I  12,  e.  17,  s.  12.. 

Deprivation  4^.]    So,  it  may  be  pleaded  in  abatement,  that  the  de- 
mandant or  plaintiff  has  been  deprived,  pending  the  writ :  as  if  an 
abbot  be  deposed;  Th.  D.  I.  12,  c.  17,  s.  5;  or  if  the  warden  of  a 
hospital  be  deprived  *by  his  ordinary.    *8  Ass.  pi.  20,  31.    Th.  D.  1. 12,  c. 
17,  a.  4.    So  the  writ  abates  by  the  resignation  of  the  plaintiff,  even  al« 
though  he  be  afterwards  re  elected,    t)  H.  5,  1.  Th.  D.  1. 12,  c.  17,  s.  8. 
But  the  writ  does  not  abate,  by  the  translation  of  the  plaintiff  from  one 
bishoprick  to  another  ;  Th.  D.  I.  12,  c.  17,  s.  7  ;  nor  by  deposition  of  a 
plaiatiff  who  sues  as  executor.     Per  2  J.  Ow.  30.    Nor  shall  the  writ 
abate  by  deprivaXion  of  the  tenant  or  defendant,  Th.  D.  I.  12,  c.  17,  s. 
2,  3,  or  by  liis  resignation.     10  II.  6,  10  b.     Th.  D.  I.  12,  c.  17,  s.  10. 
If  a  man  plead  deprivation,  he  should  shew  before  whom  and  for  what 
qinse,   0  £.  4.  2&  [24.]      Th,  D.  1.   12,  c.  17,  s.    12.    Com.    Dig. 
Ahatei|)eot«  H.  46. 

Estate  determined  pending  Ihe  writ,"]  So  the  writ  abates,  if  the  es- 
tate  of  ibe  plaintiff  or  defendant  determine,  pending  the  writ.  Com. 
Dig.  Abatement,  H.  56. 

But  when  the  action  is  only  for  a  recompence  in  damages,  the  writ 
does  cot  abate  by  the  detefmioaiioo  ^the  plaintiff's  entate:  as,  in  a 
quare  efecit  infra  terminumf  if  the  term  expire,  the  plaintiff  shall  recov. 
er  tlie  whole  in  damages.  D.  fSav.  26.  11  H.  il,  8.  {6.]  Th.  D.  I.  12* 
c.  19,  s.  9.  So,  in  ejectment,  if  the  term  expire,  ihe  plaintiff  shall  have 
jodgment  for  his  damages  ;  R  8av.  48  $  (or  tf  the  plaintiff's  estate  in 
Uie  lands  detennine»  pendiog  the  actioni  be  has  still  a  right  to  proceed 
. -^    '  £*2W] 
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for  the  recovery  of  hit  damages  and  costs.  2  Sir.  lOM.]  So*  a  vnit 
of  waste  against  a  lessee  tor  years^  formerly  did  not  abate*  if  iKe  term 
expired  pending  the  writ;  Th.  D.  I.  12,  c.  18,8.  2.  11  H.  9«B*  [0;] 
and  the  same«  as  to  covenant  against  a  lessee.  1 1  H.  6,  8.  [%  ]  Tb«  D. 
].  12,  c.  18,  s.  2.     U.  1  Rol.  82.    Com.  Dig«  Abatement^  H.  56. 
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1.    I%e  CopunencemeKt. 
The  form  of  the  commencement  of  a  plea  in  abatementt  is  thus : — 


) 

<<  In  the  King's  Bench,  ['  Common  Fleas,'  or  '  Exchequer  of  Pleas.*} 

The--day  of .eib  William  4;h. 

S.  )  "  And  the  said  J.  S.  in  person"  [or  ••  by  A.  B.  his  aliomcy,") 
ats.  >  says  that"  &c.  then  stating  the  matter  of  the  plea.  See  Keg. 
N.  ;  PI.  H.  4  W.  4,  I.  8.  10.  Formerly,  if  the  plea  were  of  a  differ- 
ent term  from  the  declaration,  a  special  imparlance  must  have  been 
entered  on  it ;  but  this  Is  no  longer  necessary.  See  1  Arch  Pr.  C. 
P.  [78.] 

A  plea  of  coverture  by  a  feme  covert,  sued  as  a  feme  sole,  for  a 
debt  &c.  contracted  by  her  before  coverture,  must  be  pleaded  in  per- 
son, and  not  by  attorney.  Lil.  Ent.  1.  Rich.  Pr.  C.  P.  1.  But  pleas 
in  disability  of  the  plaintiff,  see  Th.  D.  I.  14,  c.  6,  s.  1.  and  in  other  ca* 
ses,  may  be  pleaded  by  attorney. 

2.  SUOemeni  of  the  MaUer  of  MHOimmL 

The  matter  of  the  plen  has  already  been  very  fully  treated  of  in  ihe 
Jast  section.  And  see  the  Precedents,  1  Went.  l.-^-SOr  and  Inde;^* 
We  shall  here  confine  ourselvesi  priufiipalijy  to  the  manner  ia  wbieh  it 
is  io^  staled* 
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b  must  he  triabkJ]  A  plea  in  abatement  must  consist  of  matter  of 
law,  or  of  matter  of  record,  or  of  matter  of  fact,  in  the  same  manner  as 
a  plea  in  bar.    See  anie*  p.  171* 

/I  must  answer  tks  whob  dedaretwm.]  The  rule  laid  down  ante,  p. 
IY2,  that  the  matter  of  the  plea  shall  be  an  anewer  to  the  whole  decla- 
ration, is  equally  appiicfafolo  to  pleas  in  abatement,  as  to  pleas  in  bar. 
It  is  not  to  be  inferred  from  thta,  however,  that  a  piea  in  abatement 
must  be  pleaded  to  the  whole  deciamtion ;  for  the  defendant  may  plead 
in  abatement  to  a  part  of  the  declaration,  and  plead  another  plea  in 
abatement  or  a  plea  in  bar  to  the  leeidue ;  or,  one  of  several  defend- 
ants  may  plead  in  abatetnent,  and  the  others  in  bar;  as  we  atiall  see 
more  parti6ularly  ki  another  part  of  this  section.  But  the  meaning  of 
the  rale  is,  that  the  whole  matter  of  eomplaint  In  the  declaration,  shall 
be  eovered  by  the  plea  or  pleas  pleaded.  Therefore  if  the  defendant 
plead  in  abatement  only,  and  the  plea  of  courae  profess  to  be  an  answer 
to  *ihe  whole  declaratiofi,  but  be  in  fact  an  answer  to  part  only,  it  is 
bad  ;  as  where,  on  an  origfnal  in  debt  for  1066/.,  the  plaintiff  declared 
for  1006/.  borrowed  of  him  by  the  defendant,  and  in  a  secoikl  count  for 
€G/.  interest ;  and  the  defendant  pleaded  in  abatement,  that*'  the  said 
9um  «.>f  money  in  the  said  writ  mentioned,  and  thereby  supposed  to  be 
borrowed  of  the  plaintilF/*  was  borrowed  by  the  defendant  and  others, 
and  not  by  the  defendant  atone ;  the  coort,  upon  demurrer,  held  the  plea 
io  be  bad,  becaose  it  answered  only  one  of  the  causes  of  action,  naaae* 
ly,  that  mentioned  tn  the  firat  cotMit.    ST.  K.  553. 

k  must  n6tie  doubk.]  The  defendant  cannot  plead  two  omlawries^ 
or  two  excomnr»unicationS|  in  abatement ;  duplicity  in  a  plea  in  abate- 
ment, being  equally  the  subject  of  a  special  demurrer,  as  t»  a  plea  in 
bar.  Garth.  8,  9.  1  Show,  86.  See  ante,  p.  174 — 176.  But  a  de- 
feadaht  might  formerly  plead  misnomer  in  both  Christian  and  surnamer 
Hard w.  ^266,  or  he  may  plead  that  both  the  plaintiffs  are  dead,  2  Lev. 
€2,  without  subjecting  his  plea  to  any  objection  for  dupKoity  ;  although 
the  enianomer  of  eitlier  name,  or  the  death  of  either  plttintiff,  might  be 
aoffieient  to  abaie  the  writ. 

It  must  be  certain*]  In  pleas  in  abatement,  the  greatest  possible 
precision  and  certainty  are  required:  Lutw.  15^  Co.  Lit*  868  a.  fl 
8aand«  308  b.  (o.) ;  they  must  be  certain  to  a  certain  intent  in  every 
particular  ;  8  Lev.  67  ;  that  is,  every  necessary  fact  must  be  stated, 
and  slated  with  the  greatest  preoiaion,  so  as  to  leave  nothing  to  intend^ 
fnetit,'aild  id  exolnde  every  cenclution  or  intendment  againat  the  party 
pleading.  Thus,  a  plea  in  abatement  that  another,  not  named,  sealed 
the  boM  or  deed,  is  not  good,  unless  b  state  alao  that  such  other  persoo 
i%  atitt  alif«.     1  Lulw*  695-*-487.    lAl  Ent.  8.    1  Sah*  88.    I  flannd. 
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291  ff^  (n.  2.)>  2a  H*  6,  3  a.  pk  11^  So»  a  plea  of  mUooiMr,  fimoittf^ 
must  not  enly  have  stated  the  reai-  name,  but  must  also  have  avemit 
that  by  that  name  the  party  was  known  aiid  called  at  the  lime  of  the 
purchase  of  the  writ,  or  of  the  e»bibiting  of  the  billt  Gouldsb*  86.  8kin«^ 
620.  I  Sa!k.  6^  4  Mod.  847.  and  see'  1 1  H.  6,  1 1  a.  6  Mod*  105^ 
and  conclude  wi^  a  special  traverse  of  hia  ever  having  been  called  or 
known  by  the  name  in  the  writ  or  bilL  8o,  where  a  plea  in  abatement 
concluded  by  praying*^  if  the  bill'*  dic^  omitting  the  word  ^judgmaati** 
it  way  holdeo  bad  on  demurrer,  alfhougli  the  words  *«Aod  that  the  taaie 
may  be  quashed/'  were  added^     ^  T.'K.  J  8^ 

//  must  not  be  repugnant]  The  Fulo  upon  ibif  subject  is  the  same 
with  respect  to  pleas  in  abatement,  aa  i»  the  ease  of  a  plea  in  bar  or 
declaration.  See  ante,  p.  224. 112.  Tbiaa,  where  a  plea*  of  mfsooaMr 
was,  "And  the  said  John  Germyn  comes  and  says  that  Us  oame  is 
Gormy,  and  not  Giermyn,"  it  was  holdeo  bad  for  repuguaney.  Carth. 
207.  1  Show.  294.  Comb.  188.  1  Lutw.  10.  and  see  5  T.  R.  487. 
So,  a  plea  that  A«  and  B.  uxor  efus  were  divorcedr  waa  boldan  bad  fiw 
the  san»e  reason ;  for  the  plea  admitted  them  to  be  buabandaod  mh. 
IL  Cro.  £1.  852. 

^Il  shtdlgiise  a  better  WritJ^  A  plea  in  abatement  must»  ia  geoeial, 
give  the  plaintiff  a  better  writ  f  [4  T.  R.  227  ;  for  if  it  shew  thai  the 
piaitttiff  could  not  have  any  writ  at  aN,  the  matter  ahouM  be  pleaded  in 
bar,  and  not  i»  abatement;  2  &  &  P..  124  nu  Comb.  488*  1  L* 
Raym.  345.]  Thus,  formeriy^  if  the  tenant  pleaded  noa-tenare  as  lo 
parcel,  he  shotdd  shew  which  parcel,  5  E.  3;  144.  (1^^]  Th.  D.  K- 
15,  a  1,3.  2,  and  who  was  the  tenant  of  it.  10  £.  8,  497.  Th.  IX.L 
15.  c.  ],  s.  8.  If  he  pleaded  that  there  weve  three  vills  in  S.«  he  most 
shew  in  which  of  the  vills  the  land  lay^  R.  Vol  v.  112.  If  he  pleaded 
parcel  in  another  couniy,  he  must  shew  how  much.lay  there*  4  EL  I, 
137.  Th.  D.  I.  15,  c.  Ir  s.  2.  [but  see  17  B.  8»  44.  Th.  D.  I.  15,  c;  1. 
s.  10.]  Com.  Dig.  Abatement*  1. 1.  So,  if  be  pleaded  misnomer,  he 
most  have  staled  his  right  name,  so  aa  to  give  the  plaintiff 'a  better 
writ ;  9  H.  5,  1.  pi.  3.  Finch.  L.  363  ;  and  be  most  have  stated  balk 
aurname  and  Christiao  name  aUhoogh  the  misnomer  wen  in  ooe 
of  them  only.     8  T.  R.  616. 

But  if  the  plea  go  to  the  matter  and  substance  of  the  writ,  it  need 
not  give  a  better  writ :  as,  in  a  dumfuit  infra  mtmtem  upmi  a  demise  by 
himself,  tlie  defendant  might  plead  that  the  lease  waa  by  the  plaintiff 
and  another,  without  giving  another  writ.  Th.  D.  U  15,. c.  1».  s»  4. 
So,  in  waste,  upon  a  demise  by  the  plaintiff's  father,  the  defeadaat 
might  say  that  the  fiither  of  the  plaintiff  did  not  demise,  without  giviilgr 
another  writ.    6  £.3,  260.    10  £.  ^  68&.    Tk  D.  I.  15».a«  1.  a.  5.9t 
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So,  in  a  writ  of  eDtry,  supposing  that  the  tenant  had  not  entry  but  by 
A.,  to  whom  B.  released  Sec,  the  defendant  might  plead  that  fi.  did  not 
release  to  A.,  without  saying  to  whom  the  release  was  made.  Th.  D.  1. 
15,  c.  1,  s.  7.  So,  the  plea  need  not  give  another  writ,  when  it  avoids 
the  whole  action  of  the  demandant  or  plaintift:  as,  in  real  actions,  if 
the  tenant  pieaded  noo-tenure  as  to  tlie  whole  ;  33  H.  6,  38.  t h.  Dk 
1.  15,  c«  1,  s.  18  ;  or,  do  such  vill ;  33  H.  6,58.  Th.  t).  I.  15,  c.  1, 
s.  18 1  or,  entry  of  the  demandant  or  plaintitf  pending  the  writ.  34  H. 
6,8.     Th.  D.  I  15,  c.  1,  s.  14.    Com.  Dig.  Abatement,  1.  2» 

3»  The  Conctiuion  of  the  Plea^ 

iTpon  pleas  in  bar,  the  court  wilt  give  such  judgnient  as  appears  to 
them  to  be  the  proper  one,  upon  a  eonsideration  of  the  Hvhole  recprd ; 
but  upon  pleas  in  abatement,  they  will  give  no  other  judgment  than  that 
prayed  for  by  the  party.    10  East,  87.     1  Barn.  &  Aid.  172,  per  Bay- 
Jey.     Hence  the  necessity  of  greAt  correctness  in  the  conclusion  of  a 
plea  in  abatement ;  for  if  the  defendant  omit  therein  to  pray  judgments 
or  pray  a  wrong  one,  the  plea  will  be  bad.    See  1  Salk.  207,  208.    8 
T«  ll.  185.    For  this  reason  it  is,  that  if  a  plea,  which  contains  matter 
10  abatement  only,  conclude  in  bar,  it  is  a  plea  in  bar,  and  final  judg- 
ment shall  be  given  on  it }  for  by  concluding  as  in  a  plea  in  bar,  the 
defendant  admits  the  writ  to  be  good.    4  It.  6,  27.     36  H.  6,  l7, 18  a. 
per  Littleton.  Bro.  Brief,  247.     1  did.  189,  100.    2  Ro.  Uep.  64.    I 
Lev.  312.    See  2  Wils.  87.    Hardw.  104.    And  even  where,  to  a  dec- 
laration  against  one,  on  a  joint  contract  by  him  and  another,  with  an 
averment  of  *the  others  being  outlawed,  the  defendant  pleaded  nvl  tiel 
record  to  the  outlawry,  and  concluded  in  bar,  the  plea  was  holden  bad 
on  a  general  demurrer  ;  for  it  was  in  etfect  a  plea  of  nonjoinder,  and 
should  have  concluded  in  abatement.     I  ISast,  634.    On  the  other  hand 
if  a  plea,  which  contains  matter  in  bar  only,  conclude  in  abatement,  it 
shall  be  deemed  a  plea  in  bar ;  37  El.  6,  24  a.,  per  Frisot,  Bro  Brief, 
236.    36  H.  6,  17,  18  a.  per  Littleton,  Bro.  Brief,  247.     10  H.  7,  11 
34  H.  6,  la.    Doct.  1^1.  57.    285.    Bac.  Abr.  Abatement,  P.  2  L. 
Raym.  1018.    6  Mod.  103^     1  Lutw.  42.    Cro.  £l.  202.     1  Mod.  230. 
12  Mod.  524,  525.     1  Lev.  311,  312.  and  see  2  Mod.  64 ;  for  the  plea 
cannot  give  a  better  writ ;  and  the  conclusion  praying  a  wrong  judg- 
ment, is  not  material  in  a  plea  in  bari    In  Carneth  v.  Prior,  1  Show.  4. 
Comb.  107,  Lord  Holt  is  reported  to  have  holden,  on  the  authority  of 
the  above  case  36  H.  6, 18,  that  the  conclusion  of  a  plea  in  all  cases 
decides  whether    it  is  a  plea  in  abatement  or  in  bar,  and  that  if 
a  plea  conclude  in  abatement,  nl though  it  be  of  matter  in  bar,  it  is 
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a  plea  in  abatemeDtt    But  this  seems  to  be  a  mistake  of  the  report*' 
ers.    See  2  Saund  209  d.    See  however  6  Taunt.  587. 

The  proper  conclusion  of  a  plea  in  abatement,  seems  to  me  to  be 
now  thus :  ^  And  this  he  the  said  J.  S.  is  ready  to  verify :  wherefore 
he  prays  judgment  of  the  said  writ  and  declaration*  and  that  the  same 
may  be  quashed  ^c."    See  12  East,  544.    Praying  <«  that  the  same 
may  be  quashed,**  without  praying  *«  judgment,"  has  been  holden  ill  oo 
special  demurrer.    3  T.  R.  185.    Formerly,  if  the  action  were  by  bill, 
the  plea  must  have  prayed  judgment  of  the  '« bill  i^  5  Mod.    144.  132 ; 
if  it  prayed  judgment  of  the  **  bill  and  declaration''  (for  they  were  the 
same  thing,)  5  Mod.  144,  or  of  the  "  writ  and  declaration,"  1  Bam.  k 
Aid.  172,  it  would  be  bad.    Formerly  also  in  assumpsit,  case,  trespass 
&c.,  by  original,  where  the  writ  contained  all  the  particnlars  of  the 
complaint,  a  plea  in  abatement  concluded  with  praying  judgment  of  (he 
'"  writ ;"  Clift.  2  pi.  2.  and  see  Id.  15.  pi.  87.     1  Lutw.  14 ;  but  in  debt, 
covenant  and  detinue  dec,  by  original,  where  the  writ  was  general, 
(see  1  Arch.  Pr.  B.  R.  61,)  if  the  defendant  in  his  plea  relied  on  matter 
in  the  declaration,  he  must  have  concluded  by  praying  judgment  of  the 
**  writ  and  declaration."    5  T.  R.  553.    See  2  Saund.  210  c.  12  East, 
544.    And  as  the  law  as  to  process  and  declaring  thereon  is  now  anal- 
ogous to  the  proceedings  formerly  in  debt  or  covenant  by  original,  the 
writ  stating  shortly  the  form  of  action,  and  the  declaration  detailing  the 
particulars,  it  should  seem  that  the  form  of  concluding  a  plea  in  abate* 
ment  now,  must  be  the  same  as  the  form  formerly  adopted  in  debt  or 
covenant  by  original.    Formerly,  a  distinction  was  taken,  namely,  that 
where  matter  in  abatement,  apparent  upon  the  face  of  the  writ,  was 
pleaded,  the  plea  should  both  begin  and  conclude  with  praying  judgment 
of  the  writ ;  but  that  where  the  plea  was  founded  on  matter  extrinsic, 
such  as  joint- tenancy,  excommunication,  non-tenure,  misnomer  and  the 
like,  the  plea  should  only  conclude  with  the  prayer  of  judgment,  and 
not  begin  with  it.    Moor,  30,  per  2  J.  1  Lut.  11.    But  as  a  defendant, 
we  have  seen  (ante,  p.  202,)  cannot  now  plead  in  abatement  ibr  matter 
apparent  on  the  face  of  the  writ,  this  distinction  *does  not  apply ;  and 
accordingly  in  modern  pleading,  the  plea  does  not  begin  with  prajiiig 
judgment  of  the  writ  &c.,  but  concludes  with  it  merely. 

The  above  is  the  general  form  of  conclusion  to  pleas  in  abatement. 
To  this  however  there  are  two  or  three  exceptions,  which  shall  now  be 
noticed.  The  plea  of  aliennee,  concludes  thus:  ''And  this  he  the  said 
J.  S.  is  ready  to  verify :  wherefore  he  prays  judgment  !f  the  said  J.  N. 
ought  to  be  answered  to  his  said  bill  &c/*  See  3  H.  6,  55.  38  H.  6,  I^' 
And  the  same  conclusion  is  necessary,  where  the  defendant  pleads  that 

r*8d4j 


SEVilBAL  PLEAS.  805 

the  plaiQliflr  i«  a  Popish  reca3aDt  convict;  Semb.  Latch.  178;  or  that 
the  plaiDtiff  is  aq  infanty  and  should  sue  by  prochein  amy.  See  1  Went. 
58.  62.  A  plea  of  outlawry  concludes  with  a  prout  patet  per  recordum^ 
3  Lev.  29,  and  prayer  of  judgment  if  the  said  J.  N.  ought  to  be  an- 
swered to  his  said  bill  &c.  And  the  same,  as  to  the  plea  of  attainder* 
See  1  Went.  75.  If  the  death  of  one  of  the  plainlifis  or  defendants  be 
pleaded,  the  plea  concludes  thus :  '*  And  this  the  said  J.  S.  is  re^dy  to 
verify ;  wherefore  he  prays  judgment  if  the  court  of  our  Lord  the  king 
here  will  proceed  any  further  in  the  plea  aforesaid  &c.^  See  3  Lev. 
120. 

4.  Affidavit  to  verify  the  Plea. 

By  Stat.  4  Ann.  c.  16,  s.  11,  no  dilatory  plea  shall  be  received  in  any 
court  of  record,  unless  the  party  ofiering  such  plea  do  by  affidavit  provo 
the  truth  thereof,  or  shew  some  probable  matter  to  the  court  to  induce 
tbenri  to  believe  that  the  fact  of  such  dilatory  plea  is  true.  It  is  not  ne- 
cessary that  the  affidavit  should  be  made  by  the  defendant  himself;  if 
made  by  his  attorney,  it  is  sufficient.  Barnes,  344.  If  the  plea  be  filed 
or  delivered  without  an  affidavit,  the  plaintiff  may  either  treat  it  as  a 
nullity,  and  sign  judgment,  Garth.  402.  1  Str.  2'i5.  639.  2  L.  Raym. 
1409.  1  T.  R.  277.  689.  5  T.  R.  210.  7  T.  R.  298,  and  see  4  East, 
348,  or  he  may  move  to  set  it  aside.  1  Str.  638.  Say.  19.  293.  3  Bur. 
1617,    See  1  Arch.  Pr.  C.  P.  [118.]  303. 

This  statute  extends  not  only  to  pleas  in  abatement,  but  also  to  all 
other  dilatory  pleas;  and  therefore  it  has  beeli  holden  that  a  plea  of  aid 
prior  in  a  writ  of  right,  cannot  be  pleaded  without  an  affidavit  to  verify 
it.  2  B.  &  P.  384.  See  2  Saund.  210  e.  The  form  of  the  affidavit 
is  thus : — 

*'  In  the  King's  Bench.  J«  N.  plaintlflf 

and 
J.  8.  defendant. 

^  J.  S.  of ,  the  defendant  in  this  cause,  maketh  oath  and  saitb, 

that  the  plea  hereunto  annexed  is  true,  in  substance  and  matter  of  fact. 
"  Sworn  at  &c.  J.  S.** 

5.  Several  Pleas. 

In  wkai  Ca$es.']  A  defendant  shall  not  plead  two  pleas  in  abatement 
tither  of  which  goes  to  the  whde  declaration ;  otherwise  *the  ptaiitiHT 
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may  object  to  them,  by  special  demurrer,  for  duplicity.  Thus,  in  assiae 
the  tenant  could  not  plead  misbomer  of  himself,  and  hors  de  son  fee, 
Th.  D,  L  15,  c.  3,  8.  1.  So,  in  replevin,  the  defendant  shall  not  plead 
property  in  a  stranger,  and  also  that  he  took  the  beasts  in  another  vill. 
42  £.  8,  10,  [18.]  Th.  D,  1.  15t  c.  3,  s.  16.  So  he  shall  not  plead  two 
outlawries  of  the  plaiutiff  in  abatement.  Sqmb.  1  Show.  80.  Com, 
Pig.  Abatement,  I.  3. 

3ut  he  may  plead  a  second  plea  in  abatement,  aAer  a  former  plea  bai 
been  determined.  See  ante,  p.  283.  As,  if  he  plead  to  the  persoa  of 
the  plaintiflT,  and  that  be  over-ruled,  he  may  afterwards  plead  in  abate* 
ment  to  the  writ.  Th.  D.  I.  JO,  c.  1.  Com.  Dig.  Abatement,  I.  4.  Or 
he  may  plead  one  plea  in  Abatement  to  part,  and  another  to  another 
part ;  as,  noq-tenure  to  part,  and  a  recovery  pending  the  writ  to  another 
part ;  Th.  11  ]•  }5,  c.  3«  s.  11 ;  or,  iq  replevin  for  two  oxen,  property  in 
a  stranger  as  to  one,  and  cepU  in  alio  loco  as  to  the  other*  9  H.  6,  39. 
Th.  D.  1.  15»  c.  3,  s.  16.  So,  he  may  pleiid  iq  abatement  to  one  of  sev- 
eral counts  in  assumpsit,  though  the  writ  be  entire*  3  LutWi  1593. 
Com.  Dig.  abatement,  I.  5.  Yide  post. 

Pha$  by  eeveral  Defendants^l  Wh^re  there  are  several  defendants! 
however,  oqe  may  plead  one  plea  iq  abatement,  and  the  other  another ; 
thus,  one  executor  may  plead  variance,  the  other  ne  ungues  execut^f 
II  Ht  6,  43.  Th.  p.  1.  15,  c.  2,  s.  6,  9.  So,  in  a  ^itare  impedit,  one 
defendant  may  plead,  no  such  church ;  the  other,  qo  suph  bishop.  Hob, 
949,  Com*  Dig.  Abatement,  I.  9.  One  defendant  however  Qould  not 
plead  a  misnomer  of  the  other.  21  H.  6,27.  8  H.  6,  9.  22  E.  4. 4$ 
a.  21  E.  4,  71  b.  $5  H.  6,  $0.  Q  Cq.  64  b.  Doct.  JP{.  24%  244, 
1  Lutw-  36, 

One  defendant  also  may  plead  in  abatement,  the  other  in  bar.  17  £i 
8, 24  b.  Th.  D.  1.  15,  c«  2,  s.  3.  Thus,  one  tenant  may  plead  outlaw^ 
ry  of  one  of  the  demandapts ;  and  the  other  rhay  tajie  upon  himself  the 
entire  tenacy,  and  plead  to  the  action.  18  H.  6,  20.  Th.  D.  I.  15,  c. 
2,  s*  7.  In  d^bt  on  bond  against  two,  one  may  plead  coverture  in  the 
plaintiff,  and  the  other  acknowledge  the  deed*  Th.  D.  1. 159  c.  2,  s.  IS. 
Qom.  Dig.  Abatement,  I.  7* 

If  one  defendaut  plead  matter  apparent  on  th^  face  of  the  writ  i9 
abatement,  the  other  need  not  answer.  Th.  D*  1.  15,  c.  7,  s.  2.  Com, 
Dig*  Abatement*  I.  8.  But  if  the  matter  pleaded  be  dehors  the  writ,  the 
other  defendant  must  answer.  11  Ass.  pi,  9.  Th.  D.  1. 15,  c.  7,  s.& 
Where  one  defendant,  however,  pleads  in  abatement,  upon  which  issoe 
is  joined,  and  another  pleads  in  abatement,  to  which  the  plaintiff  de- 
murs ;  if  the  issue  be  fomd  fpr  the  defeodtint  the  ^rhole  vfrit  ahall  aUt« 
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upon  the  Terdiet,  withoot  detenniniog  the  demarrer.    R.  Hob.  250. 
Com.  Dig.  Abatementy  L  9. 

6.  Efed  qf  a  Pka  in  Abatenmni. 

If  the  issue  be  joined  oo  a  plea  id  abatement,  and  the  plaintiff  obtain 
a  Terdicty  the  jodf^ment  is  peremptory^  quod  recuperet^  in  the  same  man- 
ner aa  if  the  trial  had  been  upon  the  merits;  2  Wils.  307.  Yelv.  112. 
1  Vent.  22.  2  Show.  42.  Gilb.  C  B.  58.  1  East,  542.  *2  D.  &  P. 
880.  and  see  Com.  Dig.  Abatement,  I.  15  ;  but  if  the  verdict  bo  found 
for  the  defendant,  the  judgment  is  that  which  is  prayed  for  in  the  con- 
cluaion  of  the  plea,  namely,  that  the  writ  be  quashed,  d&c.  So,  if  the 
defendant  have  judgment  on  a  demurrer  or  nul  tiel  record  pleaded  by 
the  plaintiff,  the  judgment  is,  that  the  writ  be  quashed  dec. ;  but  the 
judgment  for  a  plaintiff,  in  such  a  case,  is  not  final,  but  a  respondeas 
ouster  morel  y-  See  1  Arch.  Pr.  C.  P.  304,  305.  Com.  Dig.  Abatement, 
L  14.  After  judgment  that  the  writ  be  quashed  the  plaintiff  may  com. 
mence  a  new  action  for  the  same  cause  ;  but  after  judgment  oirefptm- 
deas  ouster^  the  declaration  still  remains,  and  the  defendant  must  answer 
over  to  it,  either  by  pleading  in  bar,  or  by  pleading  a  plea  in  abatement 
of  a  higher  class  in  the  order  of  pleading  than  that  which  be  last  plead- 
ed.    See  ante,  p  283. 

A  writ  is  divisible,  and  may  be  abated  in  part,  and  remain  good  as  to 
the  residue.  The  rule  is  this  ;  if  the  plaintiff  demand  two  things,  and 
it  appear  from  his  own  shewing  that  he  cannot  have  an  action  or  better 
writ  for  one  of  them,  the  writ  shall  not  abate  for  the  whole  demand,  but 
shall  stand  for  so  much  as  is  good ;  if,  on  the  contrary,  it  appear  that 
he  has  a  cause  of  action  for  both  the  things  demanded,  but  that  the  writ 
is  not  the  proper  writ  for  one  of  them,  and  that  he  may  have  a  writ  for 
St  in  another  form,  the  whole  writ  shall  abate.  1 1  Co.  45  b.  1  H.  5, 
4  b..  9  H.  7,  4  a.,  b.  per  Vavisor  and  Brian.  1  Ko.  Rep.  11.  77.  1 
Saund.  285.  Gilb.  C.  B.  250,  260.  5  T.  K.  557.  per  Ashhurst.  See 
8  Saund.  210 — ^210  e.  2  B  dc  P.  420.  and  see  Com.  Dig.  Abatement, 
M.  N.     Hob.  279.  164.     1  Saund.  286,  (n.  7.)  Doct.  PI.  4,  6. 

Where  an  original  writ  abates,  without  the  default  of  the  demandant 
pr  plaintiff,  as  by  the  death  of  the  defendant,  or  of  one  of  several  plain- 
tiffs, or  the  like,  the  plaintiff  is  allowed,  within  a  reasonable  time  after- 
wards, to  renew  his  suit,  by  suing  out  a  new  writ  called  **  A  Writ  by 
Journeys  Accounts.''  See  Com.  Dig.  Abatement,  P.  The  only  differ- 
PDce  between  this  and  commencing  a  new  action,  is,  that  the  Writ  by 
3,ourney8  Accounts  is  deemed  quasi  a  continuance  of  the  former  suit, 
no  as  to  preclude  ..ftpy  ittence  being  set  up,  which  could  not  have  been 
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tet  up  to  the  original  action.  0  Co.  10.  Dalliaon  8.  Baa  Abr.  Abate* 
ment,  Q.  This  writ,  however,  is  disused  in  modern  practice.  Ita  prio- 
cipal  use  was,  to  prevent  a  plea  of  the  Statute  of  Limitations,  where 
the  time  limited  by  law  for  bringing  the  action  expired  before  the  first 
writ  abated  ;  and  the  effect  we  have  seen,  (ante,  p.  33;  34,)  is  now  ob* 
tained ;  in  most  cases  of  abatemeatp  by  other  means* 

SxcT.  in. 

Beplication  to  a  Plea  in  AbaUmenL 
The  form  of  a  replication  to  a  plea  in  abatement,  is  tbus  i— 

<«  In  the  King^s  Benchi  ['  Common  Pleas,'  or '  Excbeqaer  of  Pleas.*] 

The— day  of— 6tb  William  4th. 

N.  )  *'  And  the  said  J.  N.  saith  that  his  said  wi  it  and  declaration,  by 
V.  >  reason  of  any  thing  by  the  said  J.  S.  in  his  said  plea  above  alleged, 
S.  )  ought  not  to  be  quashed ;  because  he  saith  that]"  &c.,  ^stating 

the  substance  of  the  replication,  whether  a  denial  or  a  confession  and 
avoidance,  in  the  name  manner  as  in  ordinary  cases ;  see  ante,  p.  243, 
255  ;)  and,  if  a  denial,  concluding  thus  :]  *'  and  this  he  the  said  J.  N. 
prays  may  be  inquired  of  the  country.  And  the  said  J.  S.  doth  the 
like,  &c.  Therefore  as  well  as  to  try  the  said  issue  above  joined  be- 
tween the  parties,  as  to  inquire  of  and  assess  the  damages  of  the  said 
plaintiff  by  reason  of  the  non-performance  of  the  said  several  promises 
and  undertakings"  [or  as  the  cause  of  action  may  be]  **  in  the  said  dec- 
laration mentioned,  in  case  the  said  issue  shall  be  found  for  the  said 

plaintiff,  the  sheriff  is  commanded  that  he  cause  to  come  here  oo , 

twelve  &c.,  by  whom  &c.,  and  who  neither  &c.,  to  recognize  dec,  be- 
cause as  well  &c. ;  the  same  day  is  given  to  the  parties  aforesaid,  &€.** 
Or,  if  the  replication  confess  and  avoid  the  plea,  it  then  concludoj  thus: 
•<  And  this  he  the  said  J.  N.  is  ready  to  verify :  wherefore  the  said  J.  N. 
prays  judgment  &c.,  and  that  his  said  writ  and  declaration  may  be  ad* 
judged  good,  and  that  the  said  J.  S.  may  further  answer  thereto  4icJ* 
It  must  not  conclude  with  praying  damages  ;  R.  8  Mod.  281.  1  Show. 
155.  255.  and  see  6  Mod.  236  ;  for  that  would  have  the  effect  of  discon- 
tinuing the  whole  action.  U.  1  Salk.  177.  Carth.  138.  ,and  see  fiac 
Abr.  Abatement,  P. 

The  commencement  of  a  replication  to  a  plea  in  abatement,  and  its 
conclusion  with  a  verification,  vary  in  form,  according  to  the  prayer 
of  judgment  in  the  conclusion  of  the  plea.  The  form  above-mentionefl 
is  when  the  plea  prays  that  the  writ  and  deolaration  may  be  quashed. 
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When  the  plea  prays  judgment  if  the  plaiDtiff  ought  to  be  answered, 
the  repfication  is  thus :  **  And  the  said  J.  N.  saith  that,  notwithstanding 
aoy  thing  b]r  the  said  J.  S.  in  his  said  plea  above  alleged,  he  the  said  J. 
N.  ought  to  be  answered  to  bis  said  writ  and  declaration  ;  because  he 
saith  thai"  &c. :  **  And  this  he  is  ready  to  verify  $  wherefore  the  said  J. 
N.  prays  judgment  dec,  and  that  the  said  J.  8.  may  answer  his  said 
writ  and  declaration  &e/'    And  the  like  in  other  eases. 

Where  a  replication  to  a  plea  in  abatement  to  the  writ,  began  thus : 
"  And  the  said  plaintiff  saith  that  the  said  declaration  ought  not  to  be 
quashed  f  the  court  held  the-^  mistake  to  be  immaterial,  and  that  the 
words  *'  that  the  said  declaration  ought  not  to  be  quashed,*  might  be 
rejected  as  surplusage.    1  B.  &  P.  60. 
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8bcv.  1.  Th  what  Defied  in  Pleadings  a  Ikmurrgr  is  €ppUeable, 
2.  Form  df  the  Demurrer  and  Jaindtr. " 
8.  J^iM  ef  a  Demurrer. 


BxcT.  h-^For  what  defects  in  Pleadings  a  Demurrer  is  used. 

Bt  a  demurrer,  the  party  pleading  it  admits  the  truth  of  all  facts 
correctly  pleaded  in  the  preceding  pleading,  (vide  post,  s.  3,)  but  denies 
that  they  are  sufficient  to  maintain  the  actiou,  or  (if  pleaded  by  the 
plaintiff)  to  bar  him  from  maintaining  his  action  ;  thus  referring  the  law 
arising  on  these  facts  to  the  judgment  of  the  court.  It  may  be  pleaded 
to  a  declaration  or  count,  to  a  plea,  replication,  rejoinder,  surrejoinder, 
&c. ;  or  to  an  aid  prior,  voucheri  receit,  wager  of  law,  and  the  like. 
Co.  Lit-  72  a.  There  cannot,  however,  be  a  demurrer  to  a  demurrer ; 
for  it  would  operate  as  a  discontinuance  to  the  whole  action.  1  Salk. 
819«  1  L.  Raym.  20.  Nor  can  either  party  demur  after  issue  has 
been  joined  between  them,  at  least  without  the  consent  of  the  other. 
1  Show..  218.    Lil*  Reg.  487.    2  L.  Raym.  1482. 
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Before  we  enter  particalarly  into  the  subject  of  this  section*  it  may 
be  necessary  to  notice  a  few  rules  applicable  to  the  subject  generally. 
And  first,  if  a  defendant  demur  only,  and  do  not  plead,  to  a  declaration, 
his  ctemurrer  must  cover  the  whole  declaration ;  otherwise  it  will  be  a 
discontinuance  of  the  whole.  So,  if  be  demur  to  part  only,  be  most 
plead  to  the  residue ;  otherwise  it  will  be  a  discontinuance  of  the 
whole.  Ante,  p.  17^  As,  where  in  trespass  for  taking  and  carrying^ 
away  goods,  if  the  defendant  qwad  the  taking  demur,  but  say  nothing 
as  to  the  carrying  away,  it  is  a  discontinuance.  R.  Yelv.  5.  So,  if 
the  plaintiff  demur  only,  and  do  not  reply,  to  the  defendant's  plea  or 
pleas,  the  demurrer  must  cover  the  wliole,  otherwise  it  will  be  a  diacon- 
'tinuance  of  the  whole.  Per  Chamb.  2  Rol.  390^  And  therefor^ 
if  the  defendant  plead  three  pleas,  and  the  plaintiff  in  his  demurrer 
say  quod  placitum  prcedictwn  est  minus  sufficiens^  it  is  a  discontinuance. 
R.  Yelv.  65.  and  see  1  Brownl.  *192.  Yelv.  5.  And  the  same  as  to 
demurrers  to  replications,  rejoinders,  &c. 

On  the  other  hand,  if  a  defendant  demur  to  the  whole  declaration,  and 
any  one  of  the  counts  be  good,  the  plaintiff  shall  have  judgment  opon 
that  count.  1  Saund.  286.  Cro.  Jac.  104.  1  Wils*  248.  So,  in 
covenant,  if  sonoe  of  the  breaches  be  well  assigned,.and  some  not,  and 
the  defendant  demur  to  the  whole  declaration,  the  plaintiff  shall  have 
judgment  for  those  breaches  which  are  well  assigned.  Cro.  Jac.  557. 
2  Saund.  380.  So,  if  in  trover  for  several  things,  the  description  of 
one  of  the  articles  be  insensible  or  uncertain,  and  the  defendant  demur 
to  the  whole  count  for  that  reason,  the  plaintiff  shall  have  judgment  for 
the  residue.  1  Salk.  218.  So,  in  an  action  against  the  hundred,  fur  the 
amount  and  value  of  money  and  goods  of  which  the  plaintiff  wa» 
robbed,  if  the  defendant  demur  to  the  whole  count,  because  the  good* 
are  not  specified  in  it,  or  because  it  is  not  stated  whose  goods  they  are, 
the  plaintiff  shall  have  judgment  as  to  the  money.  R.  2  Saund.  879. 
Com.  Dig.  Pleader,  C.  32,  Q.  3.  And  where  a  plaintiff  in  scire  facks 
demanded  execution  for  a  certain  sum  recovered  by  judgment  of  tber 
King^s  Bench  for  damages  and  costs,  with  a  proutpaUi  per  recardum  ^ 
and  also  for  a  certain  other  sum  adjudged  to  him  in  the  Ezcbeqoer 
Chamber,  for  his  damages  and  costs  of  a  writ  of  error,  without  a 
prout  patet :  the  court  hefd  that,  the  demand  being  divisible,  and  there 
being  no  objection  to  the  sum  first  demanded,  but  the  defect  (namefyr 
the  want  of  protU  paiet)  being  in  the  latter  part  only,  a  demurrer  to  the 
whole  declaration  was  bad.  II  East,  565.  A  demurrer  for  misjoinder 
of  counts,  or  of  breaches  in  covenant,  however,  must  be  to  the  wboler 
decraration,  and  not  merely  to  the  count  or  breach  misjoined*  1  BL> 
&  S.  355^ 
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Whtre  two  defeDdadts  plead  ieptrfit6]y»  the  plaintiff  eaimot  plead 
One  detBurrer  to  both  pleas.  1  hdon»  139.  Nor  can  there  be  one 
Sfiecial  dennHrrer  to  two  or  more  tQUOts,  pleas,  replications,  &c.  Sea 
II  EastrMS.  Nor  can  a  defendant  demur  and  also  plead  to  the  same 
part  of  a  declaration;  a  demurrer  not  being  deemed  a  plea  within  the 
meaoing  of  the  stat.  4  Aiift.  c.  16«  which  allows  of  double  pleading. 
Bac.  Abr.  Picas,  N.  1.  See  II  Co.  52.  33  H.  6, 9  b,  10  a»  per  Frisot« 
fiat  a  defendant  Okay  dedmr  to  one  eounti  and  plead  to  another  ;  or 
a  plaintiff  demnr  to  one  plea,  and  reply  to  another.  See  fi  \ViIs* 
S^  Bo  one  general  deoiiurref  naay  be  pleaded  to  several  counts 
or  pleas,  &c« 

Where  a  declaration  containiog  a  good  breach,  aleo  contained  what 
Wae  cither  a  secend  breach*  or  a  statement  of  special  daiiiage«  and 
which  was  badly  pleaded;  a  demurrer  to  the  whole  declaration  was 
holden  bad.     Price  v.  WUliant*,  1  Tyr.  &  Or.  197* 

Having  made  these  fcw  general  observations,  we  shall  new  proceed 
to  consider  in  what  cases  a  demurrer  must  be  special,  and  in  what  cases 
a  general  demurner  will  be  suflicieot. 

Oen&ral  JDemamsr.]  A  demurrer  is  general  or  special :  generali 
where  no  particular  cause  of  demurrisr  is  alleged  i  special,  where  the 
particular  defect  is  specifically  pointed  out|  and  insisted  upon  as  the 
cause  of  demurrer.  <Jo.  Lit*  72  a.  See  1  Show.  242.  Comb.  297« 
Where  the  matter  of  objeotiou  is  a  defect  in  substance,  a  general  de« 
ttturrer  is  sufficient  |  but  if  it  be  a  defect  in  form  merely,  the  demurrer 
must  be  special.  Doct*  PI*  119.  Bac.  Abr.  Pleas,  N.  6.  If  a  decia* 
cation  do  not  state  a  good  cause  of  action,  the  defendant  may  *demuf 
generally  ;  fat  it  ia  a  delilct  in  substance;  Hob.  301.  and  see  ante,  p« 
97.  As,  for  instaace, .  if  a.  man  bring  au  action  for  excluding  him  from 
the  vestry-room^  without  shewing  that  the  parish  had  any  right  to  meet 
there,  the  .defendant  may  demur  generally,  because  no  cause  of  aciloa 
appears*  1  Btr-  604*  SOf  if  a  contract  declared  on  appear  from  the 
declaration  to  be  illegal,  and  consequently  void,  the  defendant  may 
demur  generalty  i  because  no  cause  of  actioii  appears.  See  2  Wils. 
880.  And  if  the  action  he  upon  a  bond,  the  illegal  consideration  for 
Whic^  appears  in  the  condition  only,  if  the  plaintiff  declare  on  it  as  a 
common  money  bond»  the  defendant  may  set  out  the  condition  on  oyer» 
and  demnr  generally  i  attd  the  same  in  all  cases,  where  the  condition 
of  the  bend,  if  set  out  in  ihe  declaration,  would  shew  that  the  plaintiff 
had  no  cause  of  action.  Bui  if  the  action  be  on  a  recognizance,  aqd 
the  doclanaUon  do  not  state  the  cooditioiii»  the  defendant  caojopt  demur  i 
hf  m»  ostmM  but  the  recc^niaance  was  unconditional :  but  he  should 
pmil  himaslf  of  the  defoct»  by  plea  of  nul  tiel  record.  Barnes,  3d9k. 
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lo  like  manner,  if  the  matter  of  a  plea  in  bar  be  no  liftgal  aniwei^  to 
that  part  of  the  declaration  to  which  it  is  pleaded;  or  if  the  matter  of  m 
plea  in  afbatement  be  not  sufficient  in  law  to  abate  the  action,  the  plaio^ 
tiff  may  demur  generally.  And  the  same  as  to  replications  and  other 
subsequent  pleadings.  But  it  has  been  decided  that  a  defendant  cannot 
denrtir  m  abatement ;  or  if  he  do,  the  court  will  give  final  judgmeot 
agahist  him,  and  not  merely  judgment  of  respojukoM  ouster.  V  SaiL- 
280.  6  Mod.  195. 198.  Bac  Abr.  Abatement,  P.  And  wliere  the  de- 
fendant  demurred  to  the  replication,  and  concluded  hir  demurrer  in 
abatement,  it  was  holden  to  be  a  ditconcinuaaee  of  the  whole  actioO' 
1  Salk.  4. 

It  is  unnecessary  in  this  place  to  state  more  than  the  general  rules 
above-mentioned ;  the  panicutar  instances  in  which  a  party  nuiy 
demur  generally  have  been  already  noticed  in  the  precediog  parts  of 
the  work. 

Special  Demurrer.']  A  special  demurrer,  as  has  been  already  men- 
tioned, specifies,  the  particular  defect  ohjeeted  tO|  and  insists  upon  it  as 
the  cause  of  demurrer.  Anciently,  when  the  pleadings  were  ore  (eaas- 
at  bar,  the  demurrer  was  always  special ;  for  the  demurver  was  argued 
at  the  same  time  it  was  pleaded.  And  even  for  a  long  time  after  the 
practice  of  pleading  ere  tenus  ceased,  it  still  continued  eustomary  i<y 
specify  the  causes  of  demurrer;  see  1  Vent.  240 ;  althougli  the  only 
instance  in  which  it  was  absolutely  necessary  to  do  so,  was,  in  the 
case  of  a  demurrer  for  duplicity  ;  and  which  still  remains  the  subject 
of  a  special  demurrer  only.  87  H.  6,  6.  per  Fortesc.  Co.  Lit.  72.  1 
Ro.  Rep.  112.  Lutw.  4.  1  Ehilk.  219.  2  L.  Ra>in.  708.  7  Mod.  71. 
Comb.  297.  2  Salk.  678^  Hardw.  167.  By  stat.  27  £1.  c.  5,  s.  ],. 
however,  the  demurrer  must  now  be  special  where  the  objection  is  foF 
**  any  imperfection,  defect  or  want  of  form  in  any  writ,  retuni,  plaint^ 
declaration  or  other  pleading,  process  or  course  of  proceeding  what- 
soever;'*  otherwise  the  court  shall  proceed  and  give  judgment  accord* 
ing  as  the  very  right  of  the  cause  and  matter  in  law  shall  appear  unto 
them,  without  regard  had  to  any  such  imperfection  dec.  And  since 
this  ^statute,  it  has  been  holden  that  a  demurrer  for  an  immaterial  tra- 
verse  must  be  special;  1  Saund.  14.  (n.  2.)  1  St r.  694.  Ante,  p, 
195 ;  so  a  demurrer  for  a  negative  pregnant,  Lil.  Reg  497.  Ante,  p^ 
199,  or  to  a  plea  because  it  is  argumentative,  Lil.  Heg.  487,  or  becaoM 
a  special  plea  amounts  to  the  general  issue,  ante,  p.  180.  10  Co.  94  a. 
Doct.  PI.  116.  Hob.  127,  or  for  uncertainty,  1  Str.  081.  2  L.  Rayai« 
1416.  Ante,  p.  222.  107,  for  repugnancy,  1  Str.  611.  Ante,  p.  112, 
or  the  like,  must  be  special.  So,  in  an  action  of  covenant,  wbeve  tha 
declaration  ass^oed  breacbes  of  several  covenantSi  aooie  affirmative^ 
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vtMM  negativct  and  the  defend'aot  pleaded  perfonnaBce  generally,  the 
court  held  it  to  be  matter  of  form  merely,  and  that  the  demurrer  should 
have  been  special.  Cro.  £i.  601.  and  see  ante,  p.  217.  And,  in  fine*  if 
a  sufficient  cause  of  action  appear  in  the  count,  or  a  sufficient  answer 
to  the  preceding  pleading  appear  in  the  plea  &c.,  every  other  defect 
shall  be  deemed  a  defect  in  form,  within  the  meaning  of  this  statute,  and 
can  be  the  subject  of  a  special  demurrer  only.     Hob.  238. 

After  this  statute  of  Eli£«,  however,  it  still  remained  doubtful  in  many 
instances  whether  certain  defects  were  so  in  form  only,  or  in  substance. 
And  it  was  therefore  thought  necessary  to  enact,  by  stat.  4  Ann.  c.  16, 
that  no  aidvantage  or  exception  shall  be  taken  of  or  for  an  immaterial 
traverse  ;  or  the  default  of  eateriag  pledges  u|K>n  any  bill  or  declara- 
tion ;  or  the  default  of  alleging  a  profert  m  curia  of  any  bond,  bill,  in* 
denture  or  otht$r  deed  mentioned  in  the  declaration  or  ether  pleading, 
or  of  letters  testamentary  or  letters  of  administration  ;  or  tlie  omission 
of  ve  et  artnis  or  contra  paoem;  or  the  want  of  an  averment  ofkocpara- 
-tus  est  verificartf  or  hoc  paratus  est  verifcare  per  recardum ;  or  not  alleg. 
ing  prout  patetper  recardum;  but  the  court  shall  give  judgment  ac- 
cording to  the  very  right  of  tlie  cause,  without  regarding  any  such  omis- 
sions and  defects,  or  any  other  matter  of  like  nature,  except  the  same 
sKpII  be  specially  and  particularly  set  down  and  shewn  for  cause  of 
demurrer. 

It  is  advised  by  Lord  Hale,  1  Vent.  240,  and  Lord  Coke,  2  Bulst 
267,  to  demur  specially  in  all  cases,  and  not  to  demur  generally ;  and 
it  is  advisable,  certainly,  to  demur  specially  in  all  cases  where  it  is 
doubtful  whether  the  matter  of  objection  he  a  defect  in  substance  or  ^ 
defect  of  form  merely.  As  to  the  particular  instances  in  which  a  de. 
nurrer  must  be  special,  they  have  already  been  noticed  in  the  preceding 
part  of  this  worL    See  Co.  Lit.  72  b« 

SscT.  IL 
The  Form  of  a  Demurrer  and  Joinder. 

By  Reg.  PI.  H.  4  W.  4,  I.,  s.  14,  the  form  of  a  demurrer  shall  be  as 

follows :  "  The  snid  defendant,  by ^his  attorney,**  [or  ••  in  person,' 

&c.,  or  «•  plaintiff,*']  '*  says  that  the  said  declaration**  [or  *«  plea,**  &c.] 
^  is  not  sufficient  in  law  ;**  shewing  the  special  causes  of  demurrer,  if 
any^  The  form  of  n  joinder  in  demurrer  shall  be  as  follows :  **  The 
said*  plaintiff**  [or  '^defendant**]  **  says  that  the  declaration**  [or  ••  plea,** 
&c.]  *•  is  sufficient  in  law.** 

The  form  of  a  general  demurrer  to  a  declaration»  replication,  or  othf 
pleading  of  a  plaimift  will  therefore  be  thus : 


8li  BBMURRtft. 

*•'  In  the  ^King's  Bench,  [*  Gammon  Pleftg/  or  *  Exeheqoer  of  PleM.*] 

^  The-^-day  of 4^th  William  4th. 

S«  ^     **  The  said  defendant,  by  A.  B.  his  attorney,''  [or  «*  in  person^ 
af 8  >  *'  tays  that  the  declaration  is  aot  sufficient  in  law. 

Care,  howeyer,  must  be  taken  that  if  the  demurrer  be  intended  as  to 
a  part  of  the  dedaratioa  only,  it  be  confined  expressly  lo  that  part:  as, 
for  instance,  if  pljeaded  to  the  first  count,  the  commencement  should  be 
**  that  the  said  first  count  of  the  said  declaration  is  not  sufficient  in  law.'' 

By  Bfig*  Gen.  H.  4  W.  4»  s.  9,  in  the  margin  of  every  demurrer,  be« 
foi9  it  is  signed  by  counielj  some  aaaiter  of  lav  intended  to  be  aigued 
shall  be  stated;  and  if  any  demurrer  shall  be  delivered  witliout  such 
statement,  or  with  a  frivolous  statement,  i^  aqay  be  set  aside  as  irregu- 
lar, by  the  court  or  a  judge,  and  lea^e  may  be  given  to  sign  jadgment 
as  for  want  of  a  plea ;  provided  thpathe  party  demurring  may«atthe 
time  of  the  afigument»  insist  apon  any  fur-tber  matter  of  law,  of  which 
notice  shall  bav«  been  given  to  the  court  in  the  usual  way." 

The  form  of  a  joinder  to  the  above  •demurrer  is  thus : 

*^  In  the  King's  Bench,  ['Common  Pleas,'  or  'Exchequer  of  Fleas.*] 

The— day  of 6th  William  4ib. 

N.  ^     **  The  said  plaintiff  saith  that  the  said  declaration"  [or  **  first 
V.  >  count"]  '*  is  sufficient  in  law." 

The  form  of  a  general  demtirrar  to  a  pli^a  in  twr,  or  other  pleading 
of  a  defendant,  is  tlKis  : 


<•  In  the  King's  Bench,  [Consmon  Pleas,'  or  'Exchequer  of  neas.*] 

Tlie—day  of OUi  WiMiam4tb. 

N.  )     **  And  the  snid  plaintiflfsays  that  the  plen  or  the  said  defendant 
V  >  by  him  [secondly]  above  pleaded"  [or  as  the  pleading  may  be] 
&•  ;  **  is  not  sufficient  in  law." 

Insert  a  cause  of  demurrer  in  the  margin,  as  directed  by  Reg.  Gea 

B.  4  W«  4,  «•  2,  supra. 

Joinder* 

« In  the  King's  Bench,  [<  Common  Fleas,'  or  *  Exchequer  of  Feas.*] 

Ttie^^ay  of 6th  Wgliam  4ib. 

S.  )  "And  the  said  defendant  says  that  liis  said  plea  by  him  [^ss- 
ats  Vondly]  above  pleaded"  [pursuing  the  words  of  the  demurrer]  *'ii 
N.  )  soffita^m  in  law." 
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The  form  of  a  special  demurrer^  in  th6  above  cases,  is  thus  : — ^Afier 
fraoHng  your  general  denurrer,  as  above,  you  then  add,  in  the  same 
paragraph,  *' and  the  said  defcodaoC  [or  ^'plainlilf,]  according  to  the 
furan  of  the  statute  in  such  case  made  and  provided,  states  and  shews 
to  the  court  here  the  following  causes  pf  demurrer  to  the  said  declara- 
tion**  or '*  plea,^  &c.]'*lhat  islo  aay,  for  that'*  [here  state  the  special 
caaaes  of  d  emurrer.]  "  and  alao  for  that  the  said  declaration''  [or  '*  first 
CQuot  of  the  said  declaration"  or  "  plea,"  &c.]  **  is  in  other  respects  un- 
certain, inrormal  and  insufficient  &c.''  The  cause  of  demurrer  must 
he  slated  explicitly  and  with  certaijnty :  it  is  not  sufficient  to  say  that 
(he  plea  dec.  is  nepugnant,  double,  uocertalo,  wants  form,  or  the  like ; 
but  the  demurrer  must  shew  ia  what  particulars  the  plea  is  repugnant 
&Q.  1  Wils.  2J9.  Com.  Uep.  }15*  1  Salk.  219.  1  Lptw.  4.  Hob. 
SdS.     1  Saund.  161.  (q.  1.)  89?  b.  (a.  3.) 

Smt.  III. 

Efect  of  a  Demurrer^ 

First  At  common  law,  a  demprrer  was  vir^tially  a  confession  of 
all  matters  formally  jpleaded;  Co.  Lit.  72  a.  5  Co.  69.  Dy.  21.  6 
H.  7,  1.  per  Daverq.  Doct.  VI.  J16.  Hob.  9^1.  Plowd.  13  b.  85  a; 
and  since  the  statut^^  £7  D.  c.  5  aod  4  Ann.  c.  ]6,  already  mentioned 
(aoie,  p.  310, 311,)  it  now  also  amounts  to  a  confession  of  such  .matters 
informally  pleaded,  as  are  remedied  and  helped  by  these  statutes,  Hob. 
283.  1  Saund.  337,  8.  (n.),  that  is,  in  all  cases  where  the  informality 
is  not  assigned  specially  as  cause  of  demurrer.  And  therefore,  if  a  man 
plead  a  demand  of  a  rent,  and  that  be  was  there  before  sunset,  and  con- 
tinued there  until  sunset,  and  that  no  one  was  there  on  the  other  part ; 
to  which  there  is  a  demurrer :  the  whole  fact  alleged  is  thereby  con- 
iessed,  and  the  only  thing  that  remains  to  be  determined  is  whether  it 
be  a  good  demand.  Plowd.  172.  So,  in  assise,  if  the  defendant  did 
not  traverse  seisin  and  disseisin,  but  pleaded  a  recovery  in  bar,  and  the 
plaintiflf  confessed  and  avoided  the  recovery  by  his  replication,  to  which 
the  defendant  demurred;  this  was  a  confession  of  the  seisin  and  dis- 
seisin. K.  2  Rol.  22.  So,  in  assumpsit,  stating  a  grant  of  1000  trees 
to  be  cut  down  in  three  years,  and  that  having  cut  down  600,  the  defend- 
ant.promised  to  aIIow  him  to  cut  down  the  remaining  200,  if  he  would 
not  cot  them  down  then  ;  to  which  the  defendant  pleads  that  he  had 
cut  dowo  t|tt  jlOOO  trees  before  tbepcomisCt  and  the  plaintiiT  demurs ; 
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the  demurrer  is  a  confession  that  he  had  cut  down  the  1000  trees  before 
the  promise.  K.  Yelv.  195.  So,  In  covenantt  if  the  defendant  plead 
covenants  performed,  and  the  plaintifi*  reply  assigning  a  breach,  to 
which  the  defendant  demurs ;  the  defendant  by  his  demurrer  confesses 
the  breach,  ^nd  contradicts  his  own  plea.  R.  Cro.  El.  829.  In  debt 
on  a  bond  conditioned  to  pay  if  A.  died  without  issue  living,  the  defend- 
ant pleads  that  A.  died  having  issue  living  apud  B.,  and  the  plaintiff  de» 
murs  *for  want  of  a  good  venue ;  the  demurrer  admits  that  A.  had  issue 
living  at  the  time  of  his  death.  R.  Uy.  15  a.  So,  in  debt  on  bond  con- 
ditioned  to  pay  within  twenty  days  after  the  return  of  a  ship,  or  at  the 
end  of  eighteen  months ;  the  defendant  pleads  that  the  ship  returned 
within  eighteen  months,  and  that  he  paid  within  twenty  days  after ;  and 
the  plaintiff  replies,  traversing  the  payment ;  to  which  the  defendant 
demurs :  the  demurrer  admits  the  breach ;  and  it  was  therefore  holden 
that  the  plaintiff  should  recover.  K.  6  Mod.  349.  Com.  Dig.  Pleader, 
Q.  5.  So,  in  waste,  if  the  defendant  demurred  to  the  declaration,  and  it 
were  determined  against  him,  a  writ  of  inquiry  issued  ;  not  to  enquire  of 
the  waste,  ifor  that  was  confessed  by  the  demurrer,  but  to  inquire  of  dam* 
ages  only.  34  H.  6, 5.  So,  where  in  an  action  for  criminal  conversation 
the  defendant  pleaded  not  guilty  and  not  guilty  within  six  years ;  and  the 
plaintiff  joined  issue  on  tho  first  plea,  and  demurred  to  the  second ;  and 
there  was  verdict  for  the  plaintiff  on  the  issue,  but  the  demurrer  was  de- 
termined in  favor  of  the  defendant ;  it  was  holden  that  the  defendant 
should  have  judgment  on  tho  demurrer,  and  that  the  plaintiff  should  not 
have  judgment  for  his  damages  ;  because,  by  demurring  to  tlie  plea  of 
the  statute  of  limitations,  he  acknowledged  that  the  action  had  not  been 
commenced  within  the  six  years.     2  Wils.  65.  and  see  l)y.  22G. 

But  if  a  count,  plea  or  replication  &c.  be  bad  a  demurrer  thereto  is 
no  confession  of  the  matter  alleged.  R.  2  Rol.  22.  1  Leon.  60.  And 
therefore,  if  a  plea  in  quart  impeditihevf  a  title  in  the  king,  and  the  plain, 
tiff  demur ;  if  the  plea  be  bud,  the  demurrer  is  no  confession  of  the  king's 
title.  K.  2  Rol.  22.  K.  Hob.  164.  If  a  replevin  suppose  a  taking  in 
a  place  in  A  ,  and  the  avowry  be  for  rent  in  B.,  and  the  plaintiff  say  that 
B.  is  within  A. ;  a  demurrer  thereon  is  not  a  confession  of  matter  which 
is  repugnant  and  impossible,  and  the  ground  of  the  demurrer.  R.  1  Sid. 
10.  So,  a  thing  not  material  or  traversable  is  not  confessed  or  admit- 
ted by  a  demurrer,  when  it  is  not  traversed.  R.  2  Salk.  561.  Com. 
Dig.  Pleader,  Q.  6. 

Secondly.  A  demurrer  by  either  party  has  the  effect  of  laying  open 
to  the  court,  not  only  the  pleading  demurred  to,  but  the  entire  record, 
for  their  judgment  upon  it  as  to  the  matter  of  law ;  Hi>b.  56.  per  Ho- 
bart     1  Saund.  265.  (n.  5)  }  and  if  two  or  more  of  the  pleadings  bo  bad 
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in  sobstance,  the  court  will  give  judgment  agaiust  the  party  who  com- 
milled  the  first  fault.  Thus,  if  a  count  or  declaration  be  bad,  there 
ihall  be  judgment  against  the  plaintiff,  although  the  bar  be  also  insufficient.. 
R.  5  Co.  29  a.  and  sec  Com.  Dig.  Pleader,  M.  1.  This,  horwever,  has* 
reference  to  pleas  in  bar  only  ;  for  if  the  plaintiff  demur  to  a  plea  in* 
abatement,  the  defendant  shall  not  take  advantage  of  any  defects  in  the 
declaration,  K.  Lutw.  1502.  1667.  I  Salk.  212.  Carth.  172,  unless 
the  matter  of  the  plea  be  such  that  it  might  have  been  pleaded  in  bar. 
Semb.  Lutw.  1604.  if  the  plea  be  bad,  and  the  replication  bad' also, 
and  the  defendant  demur,  the  plaintiff  shall  have  judgment ;  1  Sir.  302. 
317.  4  Co.  84  a.  Cro.  El.  815.  3  Lev.  244.  R.  1  Rol.  406i  R.  2 
Bulst.  288.  R.  8  Co.  120.  133  b.  R.  0  Co.  110  b.  R.  Poph.  209.  and 
see  Com.  Dig.  Pleader,  M.  2 ;  unless,  indeed,  the  replication  ^sfaew  that 
be  had  no  cause  of  action.  R.  2  Cro.  133.  R.  3  Co.  52  b.  K.  8  Co. 
138  b.  120  b.  R.  Lutw.  609.  R.  Hob.  14.  128.  Poph.  41,  4Q.  Sec 
Com.  Dig.  Pleader,  M.  3.  All  this,  however,  mtist  be  understood  of  de* 
fecta  in  substance  only  ;  for  defects  in  form  can  only  be  objected  to  by 
special  demurrer;  which,  of  course,  can  have  reference  only  to^ the 
pleading  demurred  to.  Thus,  where  the  declaration  was  bad  for  dupli- 
city,  but  the  plea  in  bar  was  bad  in  substance ;  and  the  defendant  de* 
murred  to  the  replication :  it  was  holden  that  he  could  not  object  to  the 
declaration  for  duplicity,  that  being  a  defect  in  form  merely  ^  and  judg- 
ment was  accordingly  given  against  the  defendant,  for  the  insufficiency 
of  his  plea.    2  Vent.  198.  222.     Bac.  Abr.  Pleas,  K.  2. 

Thirdly t  as  to  the  effect  of  the  judgment:  where  there  is  a  pFea  in 
abatement,  and  the  plaintiff  demurs  to  it,  or  the  defendant  demurs  to 
his  replication  or  the  like  ;  the  judgment  for  the  plaintiff  is  not  peremp- 
tory, but  a  resp<mdeas  ouster  merely  ;  2  Arch.  Pr.  C.  P.  305.  .  1  East, 
542,  and  see  Com.  Dig.  Abatement,  I.  14 ;  after  which  the  defendant 
mtist  plead  de  novot  as  already  mentioned,  ante,  p.  306;  the  judgment 
for  the  defendant  is,  that  the  writ  or  bill  be  quashed  &c.,  as  prayed  for 
in  the  conclusion  of  the  plea  in  abatement  &c. ;  see  ante,  p.  302.  306 ; 
afier  which  the  plaintiff  may  commence  a  new  action. 

But  upon  a  demurrer  to  the  declaration,  or  to  any  of  the  subsequent 
pleadings,  (provided  the  plea  be  in  bar,)  the  judgment  for  the  plaintiff  is 
peremptory,  qtiod  recuperet;  and  for  the  defendant,  is,  that  tbe  plaintiff 
take  nothing  by  bis  writ,  after  which  tbe  plaintiff  may  commence  a 

new  action. 
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•CHAPTER  IX. 

tLkh  FlttCI  I^Aftlltttfr  CMTIN0AlfCtf. 

SMt.  L  What,  and  in  tohni  Cases  U  may  bf  fkadedr 

8bct«  Ir 

FUa  Puis  Darrein  Continuan&gf  and  in  what  cases  U  may  hejJeaiedL 

If  any  new  matter  of  defence  fraVe  affisen  irftet  the  defendant  hat 
pleaded,  the  law  alliiws  hiAi  to  avail  himself  of  it  by  st  new  plea,  which 
is  called  a  plea  puis  darrein  continuance^  from  its  fonherly  atating  ther 
matter  of  it  to  h^ive  occurred  since  the  lasf  contiouaoce.  And*  the  matK 
ter  thus  pleaded,  niay  be  in  abatement  or  in  bar. 

In  abatement,  the.defemiant  may  plead  to  the  person  of  the  plarntifl^ 
2  Cro.  82.  2  VenL  58,  and  see  32  II.  6,  23,  as  that  the  plamtiflT  Yme 
been  outlawed,  21  £.  4,  54.  Dixit.  PI.  287,  208,  or  eicomnHmlcatedr 
36  H.  6,  17,  18,  since  the  last  pleading  or  the  issuing  of  the  jury  pro*' 
cess,  as  the  case  mtay  be ;  or  that  the  plaintiff  has  emefed  into  parcel  of 
the  lands  in  question,  since  the  Ikst  pleading,  &c.  2^Cfo.  261.  yelv. 
ISO.  Dy.  76  b.  2  H.  6, 13.  and  see  32f  li.  6. 2.  DoCt.  PI.  297, 908.  300; 
or  the  lib:e :  and  this,  although  the  deftmdant  have  atr&ady  pleaded  in 
bar  \  for  the  plea  !»  bar  is  a  waiver  only  of  such  mttttef  in  flbatement 
as  was  in  existence  at  the  tttkie  it  wasr  pl^ded.  T5  Ei  4, 140^  AReyiii 
66.    Bae.  Abr.  Pleas,  Q. 

Or,  the  defendant  may  plead  in  baifany  mutter  iti  birr  timt  may  have  ari^ 
sen  since  the  last  pleading  or  the  issuing  of  jury  process.  Adm.  Co.  Eot 
&i8  a.  Clift.  630.  DTrownl.  Kediv.  187.  32  H.  6;  2ft  Thus,  heraoay 
plead  a  recovery  by  the  plaintiff  in  diiother  action- fir  the  same  eaose, 
since  the  last  pleading,  &c.  Comb.  357.  Bac.  A*br.  Pleasi^  and'  see 
2  Eap.  504. 

And  by  Reg.  PI.  H.  4  W.  4*.  I.  s;  2.  it  is  provided  ^  thai  in  all  cases 
in  which  a  plea  puis  darrein  continuance  is  now  in  law  pleadable  iir 
banc,  or  at  nisi  prius,  the  same  defence  may  be  pleaded,  with  an  allega- 
tion that  the  matter  arose  after  the  last  pleading,  or  the  issuing  of  the 
jury  process,  as  the  case  may  be^** 
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^TbeVB  if  anolher  class  of  pleas,  namely,  where  the  matter  of  the  plea 
arises  after  the  commencement  of  the  action,  but  before  plea  pleaded, 
which  are  not,  strictly  speaking,  pleas  puis  dntrein  continuance^  and 
which  may  bo  pleaded  in  bar  of  the  further  maintenance  of  the  suit,  or 
in  abatement,  as  the  case  may  be,  without  saying  ''  after  the  lasl  con- 
tinuance :"  Per  Lit.  15  E.  4«  5.  Th.  D.  I.  14.  c.  8,  s.  10;  even  although 
the  mitt er  of  the  plea  may- have  arisen  after  an  imparlance  over  to 
another  term.  Fortesc.  338.  13  E.  4.  4:  thus  he  may  plead  outlawry, 
R.  5  Mod.  11.  I  Snik.  178,  or  a  release,  Fortesc.  338,  as  an  original 
plea,  without  saying  ^  afler  the  last  continuance.''  And  such  pleas  arc 
not  to  be  deemed  to  come  within  the  rules  relating  to  pleas /nets  darrein 
continuance. 

It  seems,  a  plea  puis  darrein  continuance  cannot  be  pleaded  after  a 
demurrer,  Moor,  871.  1  Str.  403.  Semb.  6  Mod.  9.  R.  Hob.  81.  cont. 
nor  after  the  award  of  a  writ  of  inquiry  on  the  roll,  Bro.  Continuance, 
61.  83.  1  H.  7.  21,  nor  after  verdict.  21  H.  0.  10.  Bro.  Continuance, 
27.  13.  17.  38.  l^utw.  1143.  1174.  and  see  Com.  Dig.  Abatement,  L  34. 
3  T.  R.  554.  It  may  be  pleaded  at  nisi  prius^  however,  at  any  time 
bcrorc  the  jury  actually  deliver  their  verdict ;  R.  2  Rol.  630.  I.  30.  28 
H.  6.  1.  Bui.  N.  P.  310.  See  5  Taunt.  337.  1  Marsh,  70.  2  Mod. 
307  ;  even  although  there  were  time  to  plead  it  in  banc  since  the  last 
continuance.  5  Taunt-  333.  Or  if  at  nisi  prius  the  jury  retnnippro 
dffeciu  juratorum^  the  defendant  may  plead  puis  darrein  continuance  at 
the  day  in  banc,  Bro.  Continuance,  30.  22  H.  6. 1  b.  but  not  arterwards 
unless  in  the  case  of  outlawry  or  death.  Bac.  Abr.  Pleas,  Q.  See 
Dy,  361.  Doct.  PI.  297.  And  now,  by  Reg.  PI.  H.  4  W.  4,  I.  s.  2,  it 
is  provided  **  that  no  such  plea  flfhall  be  allowed,  unless  accompanied  by 
an  affidavit,  that  the  matter  thereof  arose  within  eight  days  next  be- 
fore the  pleading  of  such  plea,  or  unless  the  court  or  a  judge  shall  other- 
wise order." 

For  the  practice  relative  to  these  pleas,  see  1  Arch.  Pr.  C.  P.  [lOl") 
172.  176.     See  3  B.  &  A.  577. 

S«CT.     II. 

Form,  4^.  (f  a  Pka  Puis  Darrein  Continuance. 

There  are  some  instances,  we  have  seen  (supra)  where  matter  of  de- 
fence or  abatement,  although  arising  after  action  brought,  need  not  be 
jAendeApuis  darrein  continuance:  namely<  where  it  has  arisen  before 
plea  pleaded.  -  In  these  cases  the  pleas  are  the  same  as  in  ordinary 
cases;  except  that  in  the  commencement  of  the  plea  in  bar  ,ii  may  be 
adviaabler until  etherwiso  ordered  or  decided,  to  insert  avclause  of 

:-.v^:  47  r*8in 
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ccHonem  tiM^  thus  3  <<  The  ^aid  J.  S.  by  A.  B.  his  attornevv  says  that 
the  said  plaintifi*  ought  ool  furiberto  maintain  his  aforesaid  action  tliere* 
of  against  him  ;  because  he  says  thai,"  &c. ;  and  to  both  plea  in  har  aad 
plea  in  abatement  it  should  appear  that  the  matter  of  the  plea  occuried 
pending  the  writ.    Semb.  JLutw.  1178. 


*The  form  of  a  plea  to  bar^  pleaded  in  banc^  is  thus  :-** 

In  t^e  ^  King's  Bencb^  ['  Uomcnon  Fleas/  or  *  Excbeqoer 
of  jpieas/] 

The day  of 6  WilL  i. 

S.      )     And  now  at  this  day,  to  wit<  on  the day  of  — — ♦  in  the 

nts.     >year  aforesaid,  the  said  defendant  says,  that  the  said  plaintiff 
N.      jo^ght   not  further  to  maintain  his  aforesaid   action   thereof 

against  htm;'  because  he  sn}%  that  after  the  last  pleading  in  this  cause, 

that' is  to  say,  after  the day  of ,  in  the  year  aforesaid,  when 

the  said  plaintifT  so  replied  as  aforesaid,^  [or,  **after  the  issuing  of  the 

jury  process  in  this  cause,  to  wit,  after  the day  of      ■   ,  in  the  year 

aforesaid,  when  the  jury  proc)3ss  in  this  cause  issued  as  albresnid,]  and 

before  this  day,  to  wit,  on"  [&c.»  then  stating*  the  n^attcr  of  defenc^e,  as 

in  ordinary  cases.] 

The  form  of  a  plea  in  bar,  pleaded  at  the  assizes,  is  t^os : — 

S.     J     And  now  at  this  day,  to  wit,  on the day  6f       ,  ip 

afs.     \  the year  of  the  reign  of  our  sovereign  Lord  King  WrlKach 

N*     )  the  Fourth,  before  Sir  J.  A,  P.  and  Sir  J.  L.,  fcnigbts,  jasiices 

of  our  said  lord  the  king,  appointed  to  take  the  assizes  in  and  for  the 
county  of  K.  aibresaid,  at  M.  in  the  said  county  of  K*  comes  the  said 
defendant  by  C  D.  esquire,  his  counsel,  and  says  [that  the  said  plaintiff 
Di:^t  Mot  further  to  maintain  bis  aforesaid  action  theroiof  against  Mmr 
the  said  defendant,  because  he  says]  that  afte^  the  Issuing  of .  thd  jury 
process  in  this  cause,"  [&c.  as  in  the  last  form.}  Doct.  PI.  297.  If 
the  plea  is  to  be  pleaded  at  nisi  prius  in  London  or  Middlesex,  the  re- 
quisite alteration  may  be  made  in  it»  froaa.  rhtjurata  io  the  nisi  priuM 
record.    See  1  Arch.  Pr.  C.  P.  Id2. 

AffidtniL 

A  piea/w/s  darrein  cantinmn^  most.be  verified  by  aQd^Titt  ia  thr 
same  manner  as  a  plea  in  abatemej^tt  (s^  ante,  p.  '804.)  oiberwi»e  i^ 
^all  jaot  be  ro^^iyed  r  seo  ;^  TiIV>5<M  f  9r«  if  w^^Hlrf.  Uw  cqiirt,  «p«s 
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application,  will  set  it  aside.  1  Sir.  402.  The  affidavit  must  also 
slate  that  the  matter  of  the  plea  arose  within  eight  days  next  before  the 
pleading  of  such  plea,  unless  the  court  or  a  judge  shall  otherwise  order. 
Keg.  PL  H.  4  W.  4,  I.  s.  2.  An  affidavit  referring  to  the  plea,  has 
been  hniden  sufficient,  though  not  specially  entitled  in  the  cause.  5 
Taunt.  337. 

Replication^  Demurrer^  ^. 

The  replication  and  db^r  aubsoquent  pleadings*  are  the  same  as  in 
ordinary  cases.  The  demurrer  to  a  plea  puit  darrein  continuance^  is 
also  the  same  as  in  ordinary  cases:  with  this  exception,  that  if  a  plea 
jpuis  darrein  continuance  in  abatement  be  pleaded  after  a  plea  in  bar  and 
the  plaintiff  demur  to  it,  the  juJgroent  is  peremptory,  quod  recuperet. 
Sac.  Abr.  Picas,  C^.    1  Sid.  259. 


*The  ploa  ouist  utata  tbe  day  of  the  last  pleading,  &c.  and  the  day 
xhe  matter  of  the  pleav  Qccurred,  in  order  that,  it  may  appear  that  ihp 
latter  was  subsoqueni  to  th^  former.  18  £.  4«  1^  tv  J^oct.  PL  50. 
5  Mod.  12.     Yelv.  141. 

A  plea  pai$  dirtein  contimmmoe  must  be  pleaded  with  certainty. 
DoGt»PI.207.  Plowd.  3Sb^  Alleyn,ed.  Lotw.  1143.  5  Mod  12« 
Xelv.  141.  Bac*  Abr.  Ploasi  Q^  If  tiie  naaiter  of  the  plea  arise  by 
deed,  U  mast  be  pleaded!  wi>h  proferi^  aa  ia  other  cases*  3  Salk. 
610. 

After  4  plea  in  bai:,  a  defeada.Ql  can  hefve  but  one  piea  puis  darrein 
continuance^  unless  it  be  for  a  noatter  apparent  to  tha  justieesi  or  for 
tbe  ad«r«nug0  of  the  king.  Th.  D.  i.  14,  c.  3,  s.  13.  16  II.  7,  U  U 
13*  liro.  CoAitiAuance,  40.  Fira.  Continuance,  5.  By  pleading  pui$ 
darrein  continuancot  also,  the  defeiulant  waives  Ims  former  pleading, 
amI  caa  never  afterwards  have  a^ny  advantage  frofn  it.  l.Salk.  178. 
1  U  Kaym.  603.  Coosequeatly,  bef;)ite  a  man  pleads  puis  darrein 
coaljaaaaca,  he  should  bo  satisffed  that  the  deieace  be  (bus  jubsiiiiiiesb 
^  preferable  to  that  wbicb  be  rolixiquisbes* 

I*3M] 
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•CHAPTER  X. 


RXPLEADBB. 


Sbct.  1.  In  what  Cages  AwarJbd. 
3.  Haio  Awarded. 


Sbct.  I. — In  what  Cases  a  Rejdeadsr  is  Awarded. 

When  issue  is  joined  on  an  immaterial  point,  or  on  a  point  ¥rhich 
does  not  determine  the  right,  or  which  is  so  impertinent,  uncertain  or 
the  like,  that  the  court  cannot  give  judgment,  a  repleader  may  be  award- 
ed, that  is,  the  court  may  give  judgnftent  quod  partes  rrplacitent,  begin- 
ning at  the  first  fault  which  occasioned  the  immaterial  issue.  Bac. 
Abr.  Pleas,  M.  1. 

If  the  issue  be  merely  informal  or  mipjoined,  it  is  cured  hy  verdict, 
by  Stat.  82  H.  8,  c.  30.  Sec  2  Aixjh.  Pr.  0.  P.  282..  0»m.  Dig. 
Abatement,  O.  1.  2Saund.  310.  (n.  6) ;  and  consequently  the  court 
in  such  a  case  cannot  award  a  repleader.  But  a  repleader  may  be 
awarded,  where  the  issue  joined  is  immaterial ;  for  that  is  not  aided  by 
the  statute.  Garth.  871.  2  Mod.  187.  Cro.  El.  888.  1  Lev.  32. 
Bac.  Abr.  Pleas,  M.  2.  An  immaterial  issue  is,  where  a  material 
allegation  in  the  pleadings  is  not  traversed,  but  an  issue  is  taken  oa 
some  point  that  will  not  determine  the  merits  of  ttie  cause,  and  ihe 
Courtis  consequently  at  a  loss  for  which  of  the  parties  to  give  jiidg* 
ment.  Gilb.  H.  C.  P.  147.  1  Lev.  82.  As  Where  in  debt  on  bond 
conditioned  for  the  payment  of  105/.,  the  defendant  pleaded  payment  of 
100/.  according  to  the  form  and  effect  of  the  conditioned  ;  the  plaintiff 
replied  that  he  did  not  pay  the  105/.,  and  there  was  a  verdict  that  he 
did  not  pay  the  105/^ :  this  was  holden  to  be  an  immaterial  issue,  not 
laided  by  the  verdict;  for  the  plaintiff  did  not  traverse  the  same  pay* 
mcnt  that  was  alleged  in  the  defendant's  plea.  Cro.  Jnc.  585*  So, 
whe«ein  tresspass  the  defendant  pleaded  in  bar  an  award  made  betweea 
the  plaintiff  and  A.  B.  of  the  one  part,  and  the  defimdant  and  C,  D  E.  and 
ffOilho  other  part|  that  tbp  defeodttoi  should  pay  to  the  plaintiff  and 
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A.  B.  80  much  in  satisfactioa  of  the  trespass ;  which  he  had  paid :  and 
the  plaintiff  replied  that  there  was  no  such  award  between  the  plaintiff 
and  defendant,  as  the  plaintiff  had  alleged  ;  and  issue  was  joined  there* 
on,  and  verdict  for  the  plaintiff:  but  the  court  held  that  he  should  not 
have  judgment,  ^because  instead  of  traversing  the  award  set  out  in  the 
plea,  he  had  put  in  issue  a  different  one  between  the  plaintiff  and  de- 
fendant only.     1  Rol.  Rep,  86.     So,  where  in  debt  on  bond  condition- 
ed for  the  payment  of  60/.  on  the  25th  June,  the  defendant  pleaded  pay- 
ment on  the  20th  June,  according  to  the  form  and  effect  of  the  condition 
and  issue  was  thereupon  joined  ;  and  the  verdict  found  ihat  he  did  not 
pay  60/.   on  the  20th :  the  court  held  that  the  plaintiff  could  not  have 
judgment ;  the  money  might  have  been  paid  on  the  25th  though  not  on 
the  20th,  and  it  did  not  therefore  appear  that  the  condition  of  the  bond 
had  been  broken.    Cro.  Jac.  434.    2  Saund.  319  a.  b.  (n.)  and  see  2  Str. 
994.  O.M.     So,  if  plaintiff  declare  on  a  lease  to  A.,  and  he  says  the  term 
came  by  assignment  to  the  defeiidant,  and  the  defendant  pleads  that  A* 
did    not  assign  to   him,   upon   whicii  issue  is  joined ;  there  shall  be 
a    repleader,  fur  tlie  issue  is  obviously  immaterial.     2  Str.  847.     So, 
in  debt  for    rent    against   lessee  for  years,   the    defendant    pleaded 
that  before  any  rent   became  due  he  assigned  the  term  to  another,  of 
which  the  plaintiff  had  due  notice:  and  issue  was  joined  upon  the  no* 
tice,  and  there  was  verdict  for  the  defendant :  but  the  court  awarded  a 
repleader,  because  the  notice  put  in  issue  was  not  material.     1  Lev.  32^ 
In  assompsrt  against  tin  administratrix  on  promises  of  the  intestate,  she 
pleaded  quod  ipsa  non  assumpsit^  and  there  was  issue  thereupon  ;  but 
the  court  awarded  a  repleader,  2  Vent.    196.     So,  in  debt  on  bond 
against  an  executor,  the  issue  joined  was  whether  the  defendant  had  as* 
sets  on  the  30th  November,  (the  day  on  which  he  had  notice  of  the  plain- 
tiff's writ,)  and  it  was  found  for  the  defendant  that  he  had  then  no  as- 
sets ;  but  this  being  deemed  an  immaterial  issue,  (for  though  he  had  no 
assets  then,  yet  if  he  had  any  afterwards  he  was  liable  to  the  plaintiff's 
action,)  a  repleader  was  awarded.     2  Mod.  130.     See  also  2  Lev.  164. 
'  So,  if  the  issue  conclude   to  the  country,  when  it  should  have  con- 
cluded to  the  record,  or  the  contrary  ;  1   Leon.  90.     Owen.  53;  or  if 
the  isstjie  joined  be   otherwise  nugatory  and  Void,  upon  which  the  court 
can  give  no  judgment ;  R.  6  Mod  2.     Hardr.  331  ;  in  these  cases  there 
should  be  a  repleader.     So,  in  all  other  cases,  where  the  finding  on  the 
issue  df>es  not  determine  the  right,  the  court  will  award  a  replea Jer, 

ut)lcss  it  appear  from  the  record  that  no  mode  of  pleading  can  be  avail- 
able.    1  liur.  292. 

4 

The  court  will'  not  grant  a  repleader,  except  where  complete  justice 
CMuioi  b^  dune  wubPttt  UmuuI  lii^refiMe.  wlier^  a^xnoljoa  was^made  fur 
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judgment  non  obstante  veredtcto^  on  account  of  the  iDSMfficieney  of  the 
special  pleas,  and  the  defendant  insisted  that  as  the  plaintiff  had  lender* 
ed  immaterial  issues  on  the  pleas^  anJ  as  the  pleas  also  did  not  confess 
the  cause  of  action,  there  ought-to  be  a  repleader ;  the  court  refused  the 
repleader,  as  the  pleas  were  no  answer  to  action  ;  granting  a  repleader 
would  only  be  in  substance  allowing  the  defeudaot  to  set  up  soQie  other 
defence.    Ooodbume  v.  Bowman  ettLf^  Bing.  586^ 

But  there  shall  be  no  repleader,  where  the  cause  of  action  is  confessedt 
though  the  issue  be  innmaterial  v  1  Salk.  17^.  and  see  I  Sir.  804.  23 :  nor 
where,  by  the  defect  in  joini*^  issue*  there  is  a  discontinuance ;  R.  6  Mod. 
3 ;  nor  in  cases  where  the  court  may  give  judgment  nonobtUtnU  Dere- 
Acto.    Sjmb.  sec   1  Sir.  804.     5  H.  7,  39.    SI  E.  4,  31.     Doct.  PL 
311.313.    Doug.  306.    Nor  will  the  court  award  it  were  there  has 
been  a  demurrer,  3  Co.  59  b«  Uid^way.     1  Leoa.  70.  Cro.  Bl.  63.  318, 
at  least  without  the  consent  of  parties ;  Per  2  J.  KoL  271.     Moor,  401. 
807.     Latch.  147.     Per  Powl,  0  Mod.  102.     U.  Sav.  80.    2  Bulst.  87. 
and  see  Com.  Dig.  Pleftder,  R.  18 ;  nor  after  the  defendant  bas  made 
defiiulti  1  Salk.  216.    3  Salk.  570.    6  Mod.  3.     1  Sir.  46;  nor  after 
a  discontinuance  \  Comb.  333.     1  L.  Raym.  20.     1  Salk.  210  *  nor  af- 
ter *a  writ  of  error;  2  Saund.  810  b.  (n.) ;  nor  will  ttiey  award  it  ia 
favor  of  the  person  who  made  the  first  default  iu  pleading.    Id.  Doqg. 
306.  per  Buller.    But  see  3  Str.  004. 

If  a  repleader  be  denied  where  it  should  be  granted,  or  granted  where 
it  should  hf^  deaied,  it  is  error.  2  Salk.  506.  6  Mod.  1.  2  L.  Raym. 
032. 

> 

Skot.  IL 
Repkmier^  haw  Au>arded.    . 

The  formof  tho  award  upon  the  roll,  is  thus :  (after  entering,  the  pos- 
tea:)  **and  because  the  court  of  oor  lurd  the  king  here  are  npt  yet  ad- 
vised what  judgment  to  give  of  and  upon  the  premises,  a  day  ia  there* 
fure  given  to  the  parties  aforesaid  tH:foreour  said  lord  the  king  at  West* 

minster  until ,  to  hear  the  judgment  of  the  said  court  theieupon; 

for  that'the  court  of  our  said  lord  the  king  now  here  are  not  yet  advised 
thereof  &c.  At  which  day  Jbefore  our  sai4  lord  the  king  at  Westmin- 
ster, come  as  well  tho  said  plaintiff  as  the  said  defendant  by  their  re- 
spective attornies  aforesaid ;  and  liereupon  all  and  singular  the  prenn- 
ses  being  seen,  and  by  the  court  of  our  said  lord  the  king  now  here  ftjl«^ 
ly  understood,  and  mature  deliberati<jtn  being  thereupon  had,  for  that  it 
4ppears  to'ibn  neitftel^oiw iofi^  kii^  «o«r  jteie  ifant  the  aaid  fhmd 
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tKe  said  defendant  by  him  above  pleaded  in  bar,  and  the  issue  thereupon 
joined,  are  immaterial  and  insufficient  in  low/'  [or  as  the  case  may  be,] 
'*and  that  no  judgment  therefore  should  be  given  upon  the  verdict 
aforesaid  :  therefore  it  is  said  to  the  said  plaintiflTand  to  the  said  defend- 
ant that  they  do  replead  &C.9  that  is  to  say,  that  the  said  defendant  do 
answer  anew  to  the  said  wriu  and  that  the  said  parties  do  further  proceed 
thereiOf  and  that  they  do  descend  to  an  issue  of  the  country  thereon,  or 
plead  to  the  judgment  of  the  court  therein.  And  thereupon  the  said 
defendaat  says,''  [Sic.  so  continuing  the  new  set  of  pleadings.] 

The  parties  are  to  bef  in  at  the  first  fault,  which  occasioned  the  im- 
mateiial  issue :  1  L.  Raym.  160.  21  H.  6, 14,  a.  L.  5  E.  4,  108.  19 
£.  4«  1  b.  22  H.  6,  18,  19.  l>oct.  PI.  55.  311.  812.  T.  Raym.  458. 
6  Mod.  2.  2  Salk.  570 ;  that  is,  if  the  plea  and  replication  be  ill,  the 
defendant  shall  begin,  by  pleading  ch  novo ;  if  the  plea  be  good,  but  the 
replication  ill,  the  plaintiff  shall  begin,  by  replying  de  novo. 

Formerly  a  repleader  used  to  be  allowed,  as  well  before  verdict,  as 
after  it ;  but  since  the  stat.  32  H.  8,  c.  30,  by  which  many  of  the  defects 
for  which  a  repleader  was  formerly  awarded,  are  cured  by  verdict,  the 
court  will  not  now  allow  a  repleader  until  after  verdict.  2  Salk.  570. 
C  Mod.  2. 

Upon  a  repleader,  neither  party  is  ratitled  to  coats*  2  Vent.  106. 
2  Salk.  570.    6  Mod.  2. 
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BVIDBVCS   OBNBRiiUT^ 


CHAPTEIl  I. 

THE   BTIDBlfCE   1VBCE88ART   TO   MAINTAIN  TnB   ISffVB^ 


Sbct.  1.   Wkat  must  be  Prated. 

2.  The  Manner  of  Promng  iL 


Sbct.  I. — WhaJt  AUegatione  must  he  Proved, 

Whbb  the  pleading  of  either  party  consists  of  a  general  traverser 
bis  adversary  is  obliged  to  join  issue  upon  it,  and  at  the  trial  must 
prove  the  facts  thus  traversed  and  put  in  issue.  Thus,  where  a  genera! 
issue  is  pleaded,  the  plaintiff  is  obliged  to  prove  so  much  of  the  cause 
of  action  laid  in  the  declaration  or  count,  as  is  put  in  issue  by  the  plea ; 
see  ante,  p*  178 — 180 ;  when  the  replication  is  a  general  traverse  of 
the  plea,  the  matter  of  defence  is  thereby  put  tn  issue,  and  the  defendant 
must  prove  it ;  where  the  rejoinder  is  a  general  traverse  of  the  replica- 
tion, the  matter  of  reply  is  thereby  put  in  issue,  and  the  plaintiff  mast 
prove  it.  So,  where  either  party's  pkmdrng  concludes  with  a  special 
traverse,  his  adversary,  if  he  join  in  the  traverse,  must  prove  at  the 
trial  the  matter  traversed.  Where,  in  an  action  ob  a  bond  by  the 
assignees  of  a  bankrupt^  the  defendant  pleaded  payment,  it  was  boldea 
that  it  was  not  incumbent  upon  the  plaintiffs  to  prove  themaelvet 
assignees :  the  only  matter  in  issue  was  the  payment ;  all  other  matten 
admitted  by  the  plea.    1  Starlu  76.    And  now,  by  Reg.  PI.  E  4 
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W,4;  t.  s.  21»  *MD  all  actions  by  and  against  assignees  of  a  bankrupt  or 
insofvenu  or  executors  or  administrators,  or  persons  authorized  by  act 
of  parliament  to  sue  or  be  sued  as  nominal  parties,  the  character  in 
which  the  ^plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be 
sued  shall  not  in  any  case  be  considered  as  in  issue,  unless  specially 
denied. 

The  general  rule  usually  laid  down  upon  this  subject  is,  that  he  who 
asserts  the  affirmative,  must  prove  it.  Gilb.  fiv.  145.  and  see  4  T.  Rt 
33.  3  B.  &  B.  302.  1  C.  &  P.  217.  483.  But  this  is  far  from 
being  universally  true :  in  the  first  place,  where  the  gist  of  the  cause 
•f  action  Slated  in  the  declaration  is  a  negative,  as  in  the  case  of  an 
action  for  non-feasance,  the  plaintiff  must  prove  the  negative,  if  the 
defendant  put  it  in  issue  by  his  plea.  As,  for  instance,  in  an  action 
against  a  carrier,  for  the  loss  of  a  parcel,  it  is  necessary  to  prove  that 
it  was  not  delivered  by  the  defendant  to  the  party  to  whom  it  was 
directed.  See  1  C.  &  P.  140.  Where  a  defendant  pleaded  that  the 
plaintiff  did  not  allow  or  permit  him  &c.,  Abbott,  C.  J.  seemed  of  opin- 
ion that  the  defendant,  to  support  his  plea,  must  have  proved  some 
positive  act  of  obstruction  by  the  plaintiff.  2C.  &P.  110.  Where 
the  plaintiff  declared  against  the  defendant,,  who  had  chartered  his  ship, 
for  having  put  on  board  a  dangerous  commodity  (by  reason  of  which  a 
loss  had  happened,)  without  due  notice  to  the  captain  or  any  other  person 
employed  in  the  navigation ;  the  court  held  that  the  plaintiff  was 
bound  to  prove  this  negative,  namely,  the  want  of  notice.  3  East,  192. 
So,  where  the  gist  of  a  plea  (not  consisting  of  a  traverse)  is  a  nega* 
tive,  as,  for  instance,  the  plea  of  ne  unques  accouple^  Gilb.  £v.  145,  140^ 
the  defendant  is  bound  to  prove  the  negative,  if  it  be  put  iii  issue  by 
the  plaintiff's  replication.  So,  where  the  issue  is  upon  the  life  or 
death  of  a  person  once  existing,  it  has  been  holden  that  the  onus  pro^ 
handi  lies  upon  the  person  asserting  the  death.  2  East,  312.  Indeed, 
there  is  one  exception  to  this,  which  however  is  an  anomaly ;  namely, 
that  where  a  cause  of  action  or  matter  of  defence  under  a  statute  is 
pleaded,  which  statute  contains  a  proviso  or  exception  in  the  same 
substantive  clause  on  which  the  action  or  defence  is  founded;  although 
the  declaration  or  plea  must  negative  the  cause  of  action  or  defence 
being' within  the  proviso  or  exception,  yet  it  is  not  necessary  for  the 
party  to  prove  the  negative,  but  it  rests  with  the  other  party  to  prove 
th^  affirmative.  As,  for  instance,  in  an  action  on  the  game  laws,  al- 
though it  is  necessary  to  allege  in  the  declaration  that  the  defendant  is 
not  qualified,  yet  the  plaintiff  is  not  obliged  to  prove  this  negative.  1 
B  dc  P.  468,  489 ;  and  see  5  M  &  S.  206.  So,  in  an  action  on  stat. 
55  G.  3,  c  194,  for  practisiiig  as  an  apothecary  '*  without' ha vii^  ob« 
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tained  such  certificate  as  by  the  said  act  is  required,*'  Abbott,  C.  J.  heW 
that  the  plaintifis  were  not  bound  to  give  any  evidence  in  proof  of  this 
negative,  but  it  lay  with  the  defendant  to  prove,  if  he  could,  that  he 
had  such  a  ceriificaie.  R.  &  M.  159.  But  with  this  exception,  the 
rule  we  are  now  considering,  and  the  seve^al  cases  which  qualify  it« 
will  be  found  to  resolve  themselves  ultimately  into  the  simple  rule  int 
above  laid  down,  namely,  that  the  matter  of  a  pleading  (always  except- 
ing a  traverse,  general  or  special.)  if  put  in  issue,  must  be  proved  by 
the  party  pleading  it,  whether  it  be  atiirmative  or  negative^  Asa 
negative  is  in  most  cases  difficult  of  proof,  the  same  exactness  is  act 
required  as  in  the  proof  of  an  affirmative;  and  the  court  are  therefore 
satisfied,  in  such  a  case,  with  such  reasonable  evidence  of  the  negative, 
as  appears  to  *be  within  the  power  of  the  party,  and  they  tbi^o  throw 
the  onus  of  proving  the  affirmation  on  the  opposite  party. 

As  to  what  matters  the  court  wilt  judicially  notice  without  being 
pleaded  or  proved,  see  ante,  p.  95 — 97. 

Surplusage,  noW]  It  frequently  happens  that  allegations  occqf  to 
pleadings,  which  are  wholly  irrelevant  to  the  cause  of  action  or  defence, 
&c ;  or  which,  although  relevant,  are  unnecessary  to  be  stated :  such 
allegations  may  be  rejected  as  surplusage,  and  of  course  need  not  be 
proved.  As  this  is  obviously  a  subject  of  essential  importance  ta  ihe 
right  understanding  of  the  matted  under  our  consideration  in  tlie  proaeot 
section — for  by  pointing  out  the  matters  which  need  not  be  proved,  it 
enables  us  instantly  to  ascertain  what  allegations  must — it  may  be  ne- 
cessary to  consider  it  here  with  some  minuteness. 

In  a  declaration,  if  any  thing  be  stated  which  is  wholly  imnraterial 
or  irrelevant,  it  may  be  rejected  as  surplusage.  As,  in  a  warraMHS 
ckartcB.  where  the  plaintiff  declared  that  he  requested  the  defendant  to 
warrant  the  land  to  him  or  give  him  a  plea  a  bar:  upon  its  being  ob- 
jected that  the  declaration  was  insufficient,  because  the  vouchee  might 
plead  in  abatement  as  well  a«  in  bar,  the  court  held  that  what  related 
to  the  plea  in  bar  might  be  rejected  ae  surplusage  r  for  it  was  only  ne- 
cesssary  to  state  the  request  to  warrant,  and  the  refusal.  Hob.  23.  Sor 
where  in  an  action  against  a  sherifT,  fur  taking  insufficient  pledges  io 
replevin,  the  declaration  stated  that  the  plaintiff  in  replevin  levied  Mi 
plaint  *'  at  the  next  county  court  holden,  &c.  before  A.  B.  C.  &  D.,sn- 
tors  of  the  court ;  and  in  evidence  it  appeared  that  the  court  was  holdea 
before  E.  F.  6.  &  H. :  the  variance  was  holden  to  be  immaterial,  as  it 
was  not  necessary  to  state  the  names  of  the  suitors-,  and  they  might 
therefore  be  rejected  as  surplusage.  2  0.  &  C.  2.  So,  where  ioae 
action  for  an  escape,  the  decoration  stated  the  judgment,  and  also^  thai 
the  court  in  a  subsequent  term  awarded  execution-;  and  on  the  trials 
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l9ie  plaintiff  failed  io  proving  any  judgment  in  scir^  faciei ;  the  court 
held  that  it  was  not  necessary  to  allege  in  the  declaration  the  awaid  of 
^zecutionf  and  thereFure  it  miglit  be  rejected  as  surplusage.     4  B.  &  C. 
280.     Soy  where  a  plaintiff  alleged  a  condition  subsequent,  without 
-stating  a  certain  performance,  it  was  hotden  that  the  entire  might  be 
rejected  as  surplusage.     Plowd.  30  a.  32  b.     So,  in  an  action  on  a 
statute,  where  ilie  declaration  stated  the  action  to  have  accrued  to  the 
king,  the  poor  of  the  parish  and  the  informer,  whereas  by  the  statute 
the  action  was  given  to  the  informer  only :  the  court  held,  that  what 
was  stated  as  to  the  king  and  the  poor,  might  be  rejected  as  surplusage. 
Andr.  67.     So,  in  ao  action  by  the  payees  against  the  acceptor  of  a  bill 
of  exchange,  where,  in  the  introductory  part  of  the  declaration,  the 
plaintifis  were  described  as  the  executors  of  J.  S.,  when  in  fact  it  ap- 
peared, from  the  declaration  itself,  and  from  the  evidence,  that  the  bill 
was  made  payable  to  them  by  tlie  name  of  a  firm  under  which  they 
carried  on  business :  it  was  holden  that  the  description  as  executors 
might  be  rejected  as  surplusage.    2  Stark.  N.  P^  C.  4t)9.     So,  in  an 
action  for  exhibiting  an  inscription  opposite  the  plaintiff's  house,  insin- 
aatifig  that  it  was  a  house  of  iU  fame :  *it  was  hplden  that  a  prefatory 
allegation  that  the  plaintiff  carried  on  the  business  of  a  retailer  of  wines 
tliere,  might  be  rejected  as  surplusage,  there  being  no  allegation  that 
the  publication  was  of  and  concerning  the  plaintiff  as  such  retailer  of 
wines.     2  Stark.  N.  P.  U.  5S1>«    So,  where  the  defendant  agreed  to  pay 
<he  plaintiff  1500/.  in  two  months,  in  consideration  of  which  the  plain- 
liff  promised  to  give  him  a  release  of  certain  claims;  in  an  action  lor 
the  money,  the  plaintiff  having  averred  that  he  was  ready  and  willing 
to  give  a  release  (stating  the  terms  of  it,)  and  an  objection  being  made 
on  account  of  a  variance  between  the  release  mentioned  in  the  aver- 
ment and  that  in  the  agreement,  the  court  held  the  variance  to  be  im- 
material ;  for  the  plaintiff  need  not  have  made  the  averment  at  all,  and 
it  might  therefore  be  rejected  altogether  as  surplusage.    2  New  Rep. 
1283.     So,  in  assumpsit  for  money  had  and  received  by  the  defendant 
for  the  plaintiff,  ad  usum  of  the  defendant,  the  court  held  that  the  words 
^' oJ  vsttm  of  the  defendant,''  being  repugnant  and  insensible,  might  be 
rejected  as  surplusage.     1  Salk.  24.     1  L.  Raym.  069,  and  see  ante, 
113.     So,  if  a  scienter  be  laid  where  it  is  unnecessary,  it  may  be  reject- 
ed as  surplusage,  and  need  not  be  proved:  as  fur  instance,  in  an  action 
on  the  case  for  a  deceit,  in  warranting  wioe  as  in  a  fit  state  to  be  ship- 
ped to  the  Bast  Indies,  where  the  declaration  alleged  that  the  defendant 
at  the  time  well  knew  that  the  wine  was  not  in  a  fit  state  to  be  so  ship- 
ped; but  at  the  trial  the  plaintiff  failed  io  proving  ihe  scienter  i  the 
<ourt  held  that  ibe  scienter  was  not  necessary  to  be  alleged,  and 
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might  therefore  be  rejected  as  surplusage.  2  Rast,  446.  So,  where  in 
debt  on  simple  contract,  the  sum  demanded  in  the  commencement  of 
the  declaration  exceeded  the  aggregate  of  the  sunns  in  the  different 
counts,  the  court  held  the  repugnancy  to  be  immaterial ;  for  the  demand 
in  the  commencement  of  the  declaration  might  be  rejected  as  surplusage. 

1  H.  fil.  249.  and  see  Latch.  175.  Noy,  44.  Yelv.  5.  I  Saund.  282. 
So,  in  all  cases  where  any  thing  is  stated  after  a  viz.  or  scilicet^  which 
is  impossible,  or  repugnant  to  some  material  allegation  which  has  pre- 
ceded it,  it  may  be  rejected  as  surplusage ;  sec  1  Balk.  325.  1  T.  R. 
235;  but  an  allegation  which  is  sensible  and  consistent  in  the  place 
where  it  occurs,  and  not  repugnant  to  antecedent  matter,  cannot  be  re- 
jected as  surplusage,  though  laid  under  a  videlicet^  however  inconsistent 
it  may  be  with  an  allegation  subsequent ;  5  East,  244 ;  unless  indeed 
it  be  unnecessary  to  state  or  prove  it,  in  order  to  maintain  the  action. 

2  B.  &  C.  2.  See  ante,  p.  98 — 100  and  see  Doug.  665.  and  see  as  to 
the  effect  of  a  scilicet,  ante,  p.  121.  00.  What  has  here  been  said  as  to 
a  declaration,  is  equally  applicable  to  pleas,  replications  and  other 
pleadings.     See  ante,  p.  176. 

In  action  ex  contractu^  all  allegations  which  cannot  be  rejected  as 
surplusage,  within  the  rules  above  laid  down,  must  be  proved ;  3  T.  K- 
646  ;  and  the  same,  as  to  pleas  and  other  subsequent  pleadings  in  ac- 
tions ez  delicto,  &c.  But  if  the  defendant  in  an  action  ex  deltcto  plead 
the  general  issue,  so  as  to  put  the  plaintiff  upon  the  proof  of  his  decla* 
ration  ;  if  any  part  of  that  which  is  stated  in  the  declaration  be  proved, 
and  the  part  so  proved  be  of  itself  a  sufficient  cause  of  action,  the  resi- 
due not  proved  shall  not  hurt.     Ante,  p.  118,  and  see  post. 

*The  parts  of  a  pleading  which  must  be  proved,  may  be  considered 
under  the  following  heads  :— 

Time.'] — Although  the  day,  month  and  year  roust  be  alleged  in  a 
declaration,  at  which  each  particluar  fact  therein  stated  took  place, 
yet  it  is  not  in  general  requisite  that  the  fact  should  be  proved  \o  have 
happened  on  the  day  thus  mentioned,  provided  the  day  be  stated  afier 
scilicet ;  3  T.  R.  68.  and  see  ante,  p.  102, 103  ;  if  proved  to  have  taken 
place  any  time  before  the  commencement  of  the  action,  see  1  D.  &  R. 
488,  consistent  of  course  with  the  other  facts  of  the  case,  it  will  be 
sufficient.  To  this  rule,  however,  there  are  these  exceptions  ;  namely, 
1st.  That  in  all  cases  where  bills  of  exchange,  promissory  notes  or 
other  written  instruments,  not  under  seal,  are  pleaded,  the  date,  if  stated 
roust  correspond  with  the  date  of  the  instrument  when  produced  at  the 
trial;  because  the  dale  is  a  material  part  of  the  instrument.  There 
are  some  nisi  prius  cases,  however,  which  seem  to  contradict  this. 
Where  the  declaration  stated  that  the  defendant  on  the  3d  of  Feb.  made 
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his  certain  bill  of  exchange  &c.  and  the  bill  when  produced  appeared 
to  be  dated   the   6ih  of  Feb. :  lAr.   Baron   Thompson   ruled   that  the 
variance  was  imnnaterial,  ever  although  the  day  was  not  stated  after  a 
videHcet ;  for  the  day  was  not  alleged  as  the  dale  of  the  bill.     2  Camp. 
307  n.     So,  where  the  declaration  alleged  that  a  bill  of^exchange* 
drnwn  on  the  10th  of  August,  was  **  afterwards  to  wit  on  the  same  day 
and  year  aforesaid  accepted*'  by  the  defendant ;  and  the  bill  when  pro* 
duced   appeared  to  be  accepted  on  the  19th  of  September:  Lord  Ellen- 
borough  held  the  variance  to  be  immaterial,   the  day  being  laid  after  a 
m'ieliceL    4  Camp.  209.     But  in  another  ca'se,  where  the  declaration 
alleged  that  the  defendant,  on  &c.  made   his  certain  bill  of  exchange^ 
**  bearing  date  the  same  day  and  year  aforesaid,"  and  the  real. date  of 
the  bill  was  diflerent,  Lord  Ellenborougli  held  the  variance  to  be  fatal* 
and    nonsuited  the  plaintiff.     2  Camp.  807  n.     Secondly,  deeds,  we 
have  seen  (ante,  p.   103,)  must  be  pleaded  either  according  to  the  date 
they  bear,  or  to  the  day  on  which  they  were  delivered.     Therefore,  it 
should  seem,  if  a  deed,  produced  in  evidence,  bear  date  on  a  day  differ* 
em   from  that  stated  in  the   pleading,  the  variance  will  be  fatal,  unkss 
the  party  producing  it  prove  that  it  was  delivered  on  the  day  alleged. 
Thirdly,  if  any  time  slated  in  a  pleading  is  to  be  proved  by  matter  of 
record  ;  if  the  time  so  stated  be  a  part  of  the  description  of  the  record* 
the    slightest  variance  between  the  time  so  stated,  and  that  appearing 
frcKn  the  record  when  produced,  will  be  fatal.     See  post,  p.  336.     But 
where  the  statement  in  the  declaration  is  descriptive,  not  of  the  record 
or  writ,  but  of  some  fact^  to  be  proved  by  it,  there  a  variance  will  not 
be  material.     4  B.  &  A.  435.     3  U.  &  C.  2.     And   lastly,  when  (he 
precise  date  of  any  fact  is  necessary  to  ascertain  and  determine  with 
precision  the  cause  of  action,  any  the  slightest  variance  between  the 
declaration  and  evidence  in  that  respect  will  be  fatal :  as,  in  an  action 
on  the  statute  of  usury,   the  agreement  to   forbear  and  give  day  of 
payment  being  stated  in  the  declaration  to  have  been  on  the  14th,  under 
a  viz.  but  it  being  proved  that  the  money  was  not  advanced  until  the 
16th,  the  plaintiff  was  nonsuit.    2  Saund.  *291  b.     Per  Lawrance,  J. 
6  T.  R.  460.     Cowp.  671.     Ry.  &  M.  153.     As  to  the  cases  in  which 
a  day  laid  may  be  rejected  as  surplusage*  see  ante,  p.  99,  101. 

in  a  qui  tarn  action  for  usury,  the  time  of  the  usurious  contract  must 

be  proved  exactly  as  laid ;  the  slightest  variance  is  fatal,  even  although 

the  evidence  prove  the  usury.     Fox  v.  Keeling  et  el     2  Ad.  &  E.  670. 

The  rules  above  stated,  are  equally  applicable  to  pleas  and  other 

subsequent  pleadings.    See  ante,  p.  224.  213.  261. 

Place,']     In  local  actions,  the  county  stated  as  venue,  We  have  seen 
(ante*  p.  77*)  muJl  be  that  in  which  the  cause  of  action  arose ;  and  tbo 
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plaintiff  at  the  trial  will  be  confined  in  his  proof  to  that  county.     But 
if  the  parish  &c.  be  stated,  he  will  not  be  confined  in  his  evidence  to 
that  parish  or  place,  but  may  prove  the  cause  of  action  to  have  arisen 
in  any  other  parish   within  the  county  ;  with  the  following  exceptions, 
however:  First,  in  actions  upon  statutes,  where  a  part  of  the  penalty 
goes  to  the  poor  of  the  parish,  the  offence  must  be  proved  to  have  been 
committed  in  the  parish  laid  in  the  declaration.     See  8Esp.219.     Sec* 
ondly,  in  actions  against  hundredors,  the  robbery  &e.  must  be  proved 
to  have   been  committed  within  the  hundred  stated  in  the  declaration. 
See  3  Mod.  258.     1  Show.\60«     Thirdly,  in  replevin,  the  taking  must 
be  proved  to  have  been  in  the  place,  as  well  as  the  vill  or  parish  and 
count v,  stated  in  the  declaration.    Hob.  16.    Co.  El.  890.     JVloor,  678. 
1   Brownl.  176.      1  Sid.  0,  20.    Carth.  108.     Fourthly,  in   trespaat  . 
quare  clausum  fregit^  when  the  parish,  place  and  abuttals  of  the  premi- 
ses are  set  forth,  they  must  be  proved  as  laid.     See  ante,  p.  104.    And 
lastly,  in  all  other  cases  where  the  parish  or  place  is  mentioned  as  mat- 
ter of  local  description,  (where  a  local  description  is  requisite,)  it 
hnust  be  proved  strictly  as  laid.     Thus,  in  an  action  for  non*  residence* 
the  parish  was  styled  in  the  declaration  St.  Ethelburg,  and  the  real 
name  appearing  in  evidence  to  be  St.  Ethelburga.  it  was  holden  a  fa* 
tal  variance.     2  B.  &  P.  281.     So,  where  the  declaration  described 
the  lands  to  be  in  the  parish  of  B.  ^nd  M .,  and  in  the  deed  produced  at 
the  trial  it  was  **the   parishes"  of  B.  andM.,  it  was  holden  a  fatal 
variance.     6  Taunt.  394.  and  see  2  Camp.  5  n.  274.    4  Taunt.  671. 
In  trespass  for  breaking  and  entering  a  house  situate  in  the  parish  of 
Clerkenwell,  it  appeared  at  the  trial  that  there  were  two  parishes  io 
Clerkenweli,  namely,  St.  James's  and  St.  John's,  and  that  the  houae 
was  situate  in  the  former;  and  Gibbs  C.  J*    nonsuited  the  plaintiff 
for  this  variance.     1    Holt,  523.     But  where  in  ejectnoent,  the  pre- 
mises   were  laid  to  be  in  Farnham,  and   proved  to  be  in  Farnharo 
Royal,  it  was  holden  not  to  be  a  fatal  variance,  unless  it  were  shewn 
that  there  were  two  Farnhams.      13  East,  9.    See  Str.  595.     And 
even  where  it  appeared  that  there  were  two  places  called  Weathury 
in  the  same  couiuy,  one  called  Westbury  upon  Trym,  the  other  West- 
bury  upon  Severn,  and  the  declaration  described  the  lands  as  lying 
in   Westbury  generally,  the   proof  being  that  tliey   lay  in  Westbu- 
ry  upon    Severn :  the  court  held  this  to  be  no  variance ;  if  indeed 
the    declaration   had  described  them  as   being    in    Westbury    upon 
Trvm,  it  would  have  been  difierent.     5  M.  &  S.  326.    See  8  Taunt. 
539.     In  an  action  for  a  nuisance  in  erecting  a  weir,  if  it  be  descri- 
bed in  the  declaration  to  be  at  H.,  and  be  proved  to  be  at  a  lower 
part  of  tbe  same  water  called  T*  the  wriance  is  falnl*    2  Easu  600. 


EVWEltCB.  339 

Init  see  Id.  497.  But  in  a  decIaratioQ  for  setting  up  a  certain  mark  in 
fn^ntof  *ihe  plaintiiT's  dwelling-house,  in  order  to  defame  him  as  the 
keeper  of  a  common  bawdy  house,  if  the  house  be  described  as  situate 
in  A.  street,  in  the  parish  of  O.  A.,  (there  being  no  such  parish,)  and 
the  nuisance  be  stated  to  have  been  erected  in  the  parish  aforesaid  ;  as 
this  is  not  a  local  action,  the  parish  and  street  stated  will  not  be  deemed 
local  description,  and  therefore  not  material  to  be  proved  as  biid.  11 
East,  326.  So,  in  an  action  on  the  case  for  negligence,  proof  that  the 
defendant's  boat  ran  down  the  plaintiff's  in  the  Halfway  Reach  in  the 
Thames,  will  support  an  allegation  that  the  boat  was  run  down  in  the 
Thames  near  the  Halfway  reach ;  for  the  plaire  is  not  material.  4  T. 
R.556.  In  assumpsit  for  use  and  ocenpation,  it  is  not  necessary  to 
slate  in  what  parish  the  premises  are  situate  ;  6  East.  348;  and  it  has 
been  holden  that  if  in  such  a  case,  the  parish  be  described  by  a  wrong 
name,  it  is  immaterial,  at  least  if  it  be  described  by  a  name  generally 
known,  and  which  could  not  therefore  mislead  the  defendant  1  Taunt* 
670.  see  1  B.  &  P.  225r  but  see  3  Camp.  235.  cont. 

Bot  in  general,  in  actions  on  contracts,  if  the  name  of  a  place  form  a 

material  part  of  the  description  of  the  contract,  it  must  be  proved  as 

laid,  and  the  slightest  variance  will  be  fatat :  as  where  in  covenant,  the 

premises  were  named  in  the  declaration  the  **  Cellar-beer  Field,''  and  m 

the  lease  the  **  Aller-beer  Field,"  this  being  part  of  the  description  of  the 

deed  declared  on,  the  variance  was  deemed  fatal.    9  East,  188.    Sc^ 

where  the  declaration  described  the  lands  to  be  in  the  parish  of  B.  and 

M.,  and  in  the^deed  it  was  *'  the  pari9he$  of  B.  and  M.  f  it  was  hotdeo 

a  fatal  variance.    6  Taunt,  304.    And  see  2  Camp.  274.    4  Taunt.  97K 

Bo,  where  the  defendant's  tenancy  of  land  in  F.  was  alleged  as  the  eoo^ 

sideration  for  his  promise  to  manage  it  in  a  husbandlike  manner,  and  it 

wan  proved  that  the  land  was  in  F.  and  C,  this  was  holden  to  be  a  fiital 

variance.    4  Taunt.  700.    So,  in  an  action  for  a  seaman's  wages,  the 

voyage  being  described  as  **  from  London  to  Africa,  and  from  thence  to 

the  West  Indies,"  but,  in  the  articles,  called  a  voyage  **from  Lfondon  to 

Africa  and  from  thence  to  ttie  West  Indies  or  America,  and  afterwards 

to  London  or  other  port  of  delivery,"  the  variance  was  deemed  fiitaU 

8  B  J^  P.  116.    But  where  in  an  action  upon  an  agreement  to  procure 

the  plaintiff  a  booth  at  a  horserace  on  Barnet  Common,  the  declaration 

stated  tte  common  to  bo  in  Middlesex,  whereas  it  was  in  Hertford,  the 

court  held  the  variance  to  be  immaterial ;  for  the  county  was  no  part 

of  the  description  of  the  cootract,  and  might  therefore  be  rejected  as 

surplusage.    4  T.  R.  661  n. 

In  ail  other  cases,  where  tlie  parish  or  place  is  not  matter  of  local  de- 
■ttriptioo»  or  as  descriptive  of  the  contracl  dec.,  it  may  be  rejected  as 
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surplusage.  And  in  transitory  actions*  even  the  c6onty  stdt^d  is  not 
material ;  with  this  single  exception,  namely,  where  the  venue  has  beed 
changed,  and  the  plaintiff  has  brought  it  back,  upon  the  usual  underta- 
king to  give  material  evidence  in  the  county  in  which  the  venue  was 
originally  laid.  See  R.  G.  H.  2  W.  4,  s.  108.  2  Arch.  Pr.  C.  P.  193. 
2B.&,  Ad.  169. 

So,  where  issue  is  joined  upon  a  plea,  and  the  matter  of  defence  is  k>- 
cal,  the  defendant  will  be  confined  in  his  proof  to  the  county  stated*  and 
to  the  parish  or  place  if  material,  in  the  same  manner  as  *a  plaintiff  is  in 
local  actions.  But  if  the  matter  of  the  plea  be  transitory,  in  which 
case,  we  have  seen  (ante,  p.  214,)  the  plea  follows  the  pls^ce  in  the  dec* 
laration,  the  matter  of  defence  may  be  proved  to  have  arisen  in  any 
county.     Ante,  p.  225.     And  see  as  to  replications,  ante«  p.  2til. 

Cause  of  Action.']  In  real  and  mixed  actions,  (with  the  exception  of 
ejectment,)  the  plaintiff's  title  must  be  proved  as  laid.  Therefore,  if 
the  demandant  count  of  his  own  seisin,  he  cannot  recover  on  proof  of  a 
seisin  of  his  ancestor  and  a  descent  to  him ;  if  he  count  of  the  seisin  of 
his  ancestor,  and  state  a  title  as  son  and  heiri  he  shall  not  be  allowed  to 
prove  a  title  as  cousin  and  heir. 

In  ejectment,  the  cause  of  action  stated  in  the  declaration  is  wholly 
a  fiction.  But  a  good  and  sufficient  title  in  the  lessor  of  the  plaintiff^ 
must  be  proved  at  the  trial. 

In  actions  ex  contractu^  the  whole  of  the  contract  set  out,  or  such  pari 
of  it  as  is  put  in  issue,  must  be  proved.  9  T.  R.  646.  4  Camp.  2d. 
And  it  must  be  proved  strictly  as  laid ;  for  the  slightest  variance  in 
substance  between  the  contract  laid  and  tlrnt  proved,  will  be  fatal.  1 
T.  R.  240.  2  Stark.  60,  336.  1  Id.  3.  Thus,  a  variance  between  the 
description  of  a  written  instrument  in  the  pleadings,  and  the  instrument 
itself  when  produced  in  evidence,  iaany  material  part,  will  be  favaU 
As  for  instance,  where  an  agreement  is  described  as  made  by  ihreCf 
and  it  appears  when  produced  to  be  made  by  two  only,  it  is  a  fatal  va* 
riance.  5  B.  &  C.  909.  So,  where  a  bill  drawn  by  John  Croueh,  was 
declared  upon  as  drawn  by  John  Couch,  the  plaintiff  was  nonsuit.  8 
B.  &  P.  559.  See  2  StarL  29,  336.^  8o^  in  an  action  for  usury  in  dis- 
counting two  bills  of  exchange,  one  of  which  was  described  as  drawa 
by  B.  on  a  certain  person,  to  wit,  John  K. ;  and  the  bill  when  produced 
appeared  to  be  drawn  upon  Abraham  K. :  the  variance  was  holdea 
fatal.  4  Taunt.  819.  See  Ry.  &  M.  190.  So,  in  an  action  of  cove- 
nant, where  a  lease,  purporting  io  the  commencement  to  he  made  by 
James  Cook,  but  in  fact  executed  by  George  Cookf  was  declared  upon 
as  a  lease  made  by  James  Cook,  the  variance  was  bolden  fatal.  Moody 
6l  M.  6.    So»  in  cpvenaut  oa  a  leasci  a  mistake  in  the  name  of  a  per« 
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^n,  stated  in  the  demise  as  late  tenant  of  the  premises,  was  holdeo  % 
fiiutl  variaecei  I  Camp.  195.  See  1  Brod.  &  Bing,  443.  1  Barn,  de 
Aid.  57.  3o,  a  variaace  in  settinjf  out  one  of  several  covenants  in  a 
lease,  viz.  the  ^«  Cellar-beer  Field/'  instead  of  the  «« Allerbeer  Field,^ 
was  liolden  to  be  fatal ;  9  Bast,  188 ;  because  the  name  of  the  field 
formed  a  material  part  of  the  description  of  the  contract.  So,  where  the 
plaintiff  declared  in  covenant,  tiiat  the  defendant  demised  to  him  a  wharf 
and  store- houses,  and  in  the  deed  it  was  '*  store  house  ;**  this  was  holden 
a  fatal  variance,  even  although  the  breach  assigned  had  no  reference  to 
the  store- house.  4  M.  d&  S.  470.  See  6  Taunt.  394.  3  M.  Sl  S.  169. 
So,  where  the  daeiaration  described  the  lands  to  be  in  the  parish  of  B* 
and  M.,  and  in  the  deed  it  was  **  the  parishes''  ofB.  and  M.,  it  was  hold* 
eo  a  fatal  variance.  6  Taunt.  394.  and  see  2  Camp.  274.  4  T<*unt« 
87 1.  Si>,  where  the  declaration  stated  that  by  a  certain  indenture  it 
was  witnessed  that  in  consideration  of  certain  furnaces  to  be  erected 
by  the  plaintiff,  A.  B.  did  demise  &6. ;  and  *rhe  deed  produced  in  evi« 
dence  vms,  in  eonsideration  of  the  erection  of  the  furnaces  and  also  for 
bailJingeertain  houses  and  payment  of  rent,  A  B.  did  demise  &c.  $  it 
Was  holden  a  fatal  variance.  2  Birn.  4&  Aid.  765.  and  see  4  Camp. 
20.  8  Id.  247.  1  Stark.  69.  2  Id.  6X  1  Barn  &  Aid.  9.  So,  where 
the  declaration  stated  that  the  defendant  promised  to  farm  lands  de« 
mised  to  him  in  a  husband*like  manner,  and  the  written  agreement  when 
produced  was  to  farm  the  lands  in  a  husbandliko  manner  **  to  be  kept 
eonstantly  in  grass  t'*  the  court  held  that  these  latter  words  were  n  qual* 
iftcation  of  the  other  part  of  the  promise,  and  that,  as  it  was  not  statedi 
there  was  a  material  variance  between  the  declaration  and  proof,  which 
was  fatal.  5  B.  A  C.  509.  So,  in  an  action  on  a  bail  bond,  where  the 
declaration  describes  the  bond  as  conditioned  for  the  appearance  of  the 
defendant  in  an  action  upon  promises,  and  in  the  bond,  when  produced^ 
it  was  found  that  the  words  **  upon  promises"  had  been  omitted,  it  was 
holden  a  fatal  variance.  Ky.  dc  M .  93.  So,  wliere  the  declaration  in 
an  action  for  a  seaman's  wages  described  the  voyage  as  **  from  the  port 
of  London  to  the  coast  of  Africa,  and  from  thence  to  the  West  Indies," 
and  upon  the  ship's  articles  being  given  in  evidence  it  appeared  that  the 
Voyage  was  "  from  the  port  of  London  to  the  coast  of  Africa,  from 
thence  to  the  West  Indies  or  America,  and  afterwards  to  London  or  to 
her  delivering  port  in  Europe,^'  the  variance  was  fatal.  2  B.  dz;  P.  116. 
So,  where  the  plaintiflf  declared  on  a  general  covenant  to  repair,  and 
the  covenant  appeared  in  evidence  to  be  a  qualified  covenant,  namely, 
to  repair, ''  fire  and  all  other  oanualtics  excepted  f  Lord  Ellenborrough 
held  the  variance  to  be  iiatai.  4  Camp.  20.  2  Bro.  6l  B.  895.  So,  in 
•n  action  against  carriers  for  the  loss  of  a  parcel,  the  declaration  sta* 
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ted  a  promise  to  deliver  it  safely,  in  consideration  of  certain  hire  and 
reward*  and  the  contract  proved  by  the  production  of  the  defendant'* 
receipt  for  the  parcel,  was,  to  deliver  it  safely,  '*  fire  and  robbery  ex- 
cepted :**  the  court  held  the  variance  to  be  fatal.    2  B.  &  G.  U0«     So, 
in  assumpsit  on  a  warranty  of  a  horse,  the  declaration  described  il  as 
a  general  warranty  that  tlie  horse  was  sound,  and  the  warranty  provedr 
was,  that  ,the  horse  was  sound,  except  a  kick  on  the  leg :  the  court  held 
the  variance  to  be  fatal.    4  B«  dc  C.  445.    So,  evidence  of  an  under* 
lease,  has  been  holden  not  to  support  an  allegation  that  all  the  lessee's 
estate  came  to  the  defendant  by  assignment     1  Doug.  18d— '187*    So, 
an  allegation  that  all  the  lessee's  interest  in  ihe  demised  premwes  eame 
to  the  defendant  by  assignment,  is  not  proved  by  evidence  of  an  assign* 
ment  of  the  lessee's  interest  in  part  of  the  demised  premises*    1  Uoiig. 
188.  n.  184«  n.    So,  in  debt  or  covenant  for  rent,  if  tJic  rate  of  rent  j»sr 
annum  be  misstated ;  2  Doug*  665.    See  4  Taunts  820  ^  or  in  debt  or 
assumpsit  on  a  bill  of  exchange  or  promissory  pote,  if  the  amount  of 
Ihe  bill  or  note  be  misstated  ;  the  plaintiff  must  be  nonsuk  i  because  the 
sum  in  these  cases  is  a  part  of  the  description  of  the  contract  itself. 
And  in  an  action  upon  a  promissory  note' for  171/.  17s.  6dL,  which  the 
declaration  stated  was  made  in  Dublin  and  payable  there,  the  court  held 
that  as  it  was  not  stated  that  this  sum  was  Irish  currency,  it  must  be 
understood  to  be  English,  and  that  proof  of  a  note  for  so  much  Irish 
currency  did  not  support  the  declaration.    1  B.  dz;C.  16.    In  repleviot 
where  the  avowries  stated  a  ^tenancy  upon  certain  terms,  and  tlie  lease 
when  produced,  proved  it  to  be  upon  other  and  different  terms.  Park,  J. 
held  the  variance  to  be  fatal,  and  refused  to  permit  the  defendant  to 
to  amend.    3  Car.  6^  P.  594.    So,  in  all  other  cases,  where  there  is  any 
variance  in  substance  between  the  deed  itself,  and  the  statement  of  it  ia 
pleading,  the  opposite  party  may  take  advantage  of  it  at  the.  triaU  if  tba 
deed  be  put  in  issue.    See  ante,  p.  132. 

But  as  it  is  not  necessary  to  set  out  the  whole  of  a  deed  ;  and  as  the* 
material  and  necessary  parts  set  out,  need  not  be  set  forth  in  letten^ 
and  words,  but  it  is  sufficient  to  state  merely  the  substance  and  legal 
effect  of  them :  ante,  p.  132.  1  Saund.  233.  (n.  2) :  a  variance  in  theso 
respects  is  of  course  not  material.  So,  a  variance  betweeo  the-  deed 
given  in  evidence,  and  that  stated  in  pleading,  in  the  words  of  graotr 
or  those  parts  of  it  which  are  usually  taken  to  designate  the  convey* 
ance,  is  not  ma^terial ;  for  deeds  may  be  pleaded  according  to  their 
legal  effect,  without  reference  to  their  form.  See  ante,  p.  181,  132. 
Thus  if  a  lessee  for  lire  or  years,  grant.or  release  or  discharge  to  bis 
lessor,  all  his  right,  title  and  estate  in  and  to  the  land  he  holds ;  as  this 
is  in  le^al  effect  a  surrender,  we  have  seen  that  it  must  be  pleaded  as 
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voeh :  aato,  p.  180 :  and  coosequeDtly  no  objection  could  be  made,  on 
ibe  ground  of  variancey  when  such  a  deed  should  be  given  in  evidence 
at  the  trial    So,  if  a  deed  operate  as  a  covenant  to  stand  seised  to 
uses,  and  is  pleaded  as  such,  (see  ante,  p.  140.  131,)  no  objection  can 
be  made  for  any  varfance,  in  form  merely,  between  the  deed  pleaded 
and  that  given  in  evidence.    So,  a  feoflment^by  a  joint- tenant  to  his 
companion,  must  be  pleaded  as  a  release ;  ante,  p.  131  ;  and  no  advan- 
tage can  be  taken  of  the  variance.     But  this  rule  of  pleading  muat  not 
te  considered  as  preventing  a  party,  pleading  a  deed,  from  setting  out 
in  k€ec  verba  so  much  of  it  as  may  be  necessary,  although  the  legal 
eflect  of  the  whole  deed  may  be  difierent  from  that  which  the  part  set 
out  imports  :  it  cannot  be  objected  to  on  the  ground  of  variance ;  1  B. 
dc  C.  358 ;  although  if  a  pleading  affect  to  describe  a  deed  by  its  legal 
efiect,   and  misdesoribe  it,  the   variance   will  be  fatal*     Id*  Per  Cur. 
And  in  all  casdSt  where  a  deed  &c.  is  described  correctly  in,  substance 
and    legal  effect,  a  variance  in  matters  not  material,  will   not  hurt : 
therefore,  where  in  debt  on  a  mortgage  deed,  the  plaintiff  declared  that 
Che    defendant  bound  himself,  his  heirs,  executors  &c.,  and  the  word 
**  heirs^  was  not  in  the  deed  produced,  the  court  held  that  the  variance 
was   not  material;  the  action  being  against  the    mortgagor  himself. 
4  M.  &  S.  474  n.     So,   where  the  plaintiff  declared  on  a  joint  bond, 
and  the  bond  produced  was  joint  and  several,  Dampier,  J.  held  the  vari- 
ance to  ho  immaterial.    4  Camp.  34.    So,  where  the  declaration  stated 
that  a  conveyance  of  certain  property  was  made  to  the  defendant*  and 
in  evidence  it  appeared  to  have  been  made,  not  to  him,  but  to  his  nomi* 
nee.  Best,  C.  J.  held  it  to  be  no  variance.     1  Can  &  P.  586.    So,  in 
covenant  for  non-payment  of  rent,  the  declaration  stated  the  lease  to 
be  for  twenty-one  years,  and  the  lease  was  for  that  time,  but  determi- 
nable at  the  end  of  seven  or  fourteen  years,  at  the  option  of  either 
party ;  Lord  Giffurd,  C.  J.  held  that  this  was  not  a  variance.     1  Car.  & 
P.  80.    So  where  a  declaration  on  a  bail-bond,  after  stating  the  issuing, 
of  the  writ  form  *ihe  Court  of  Common   Pleas,  the  arrest,  bail  bond, 
dec,  stated  the  condition  of  the  bail-bond  to  be  for  the  appearance  of 
the  defendant  "*  in  the  said  Court,''  andihebocd,  when  produced,  was 
conditioned  for  an  appearance  **  before  our  Sovereign  Lord  the  King  at 
Westminster,"  to  answer  the  plaintiff  in  a  plea  of  trespass,  and  also  in 
a  plea  of  debt  **  according  to  the  custom  of  the  King's  Court  of  Com- 
mon  Bench:"  this  was  holden  to  be  no  variance.     3  Car.  &  P.  281. 
So,  in  an  action  for  libel,  where  the  declaration  as  inducement  stated 
that  a  Letter  was  addressed  ti  R.  S.  containing  the  words  and  matter 
following,  and  then  setting  out  the  contents,  but  in  one  part  instead 
<i(  the  words  «*  wbich  you  may  wUb  perfect  propriety  andsafus/  acx^ede 
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to/'  the  words  in  the  declaration  were  *<which  you  may  with  perfect 
propriety  accede  to  :'*  Abutt,  C.  J.  held  this  not  U)  be  a  moterial  Tarianoe 
the  letter  not  bein<;  the  libel  complained  of,  and  it  not  being  necessary 
to  set  out  more  than  the  substance.  3  Car.  &^  P.  807.  In  an  aetioo 
on  a  replevin  bond,  the  declaration  stated  the  condition  of  the  bond  to 
be,  to  prosecute  with  eflfoct  his  action  for  taking  and  unjustly  detaining 
**  his  goods  and  chattels  in  the  said  condition  mentioned;"  and  from  the 
bond,  when  produced,  tlie  condition  appeared  lobe,  to  prosecute  with 
eflect  his  action  for  taking  &c.  the  goods  and  chatteN  of  the  defend- 
ant in  hid  dwelling  house,  farm,  lands  and  picmiscs,  riz.  in  the  parlour 
a  carpet  &c.,  and  **  growing  crops  of  corn,  24  acres  of  wheat  then 
growing  in  a  field  called**  &c. :  this  was  holden  to  be  no  varinnc:e, 
because  the  description  of  ihc  bond  in  the  declaration,  as  far  as  it  went, 
was  correct ;  and  besides,  by  stat.  II  G.  8,  e.  10,  growing  com  mos^ 
be  considered  a  chattel  for  this  purpose.  1  Bing.  6.  So,  in  an  action 
upon  a  covenant  for  payment  of  money  by  instalments,  the  declaration 
in  stating  the  covenant  as  to  one  of  the  instalments,  stated  it  to  be  to 
pay  in  *'  twelve  months,"  instead  of  *'  twelve  calendar  months,"  as  in 
the  deed  :  the  court  held  this  not  to  be  a  material  varianpe,  as  it  ap« 
peared  evident  from  the  declaration  itself,  that  the  parties,  by  the 
word  *'  months,"  meant  calendar  months.  3  B.  &  B.  186.  So^  in  an 
aetion  on  a  written  contract  for  the  sale  of  some  East  India  rice, 
where  it  was  objected  at  tlie  trial  that  it  appeared  from  the  contract 
produced  that  the  sale  was  **  per  sample,*'  which  words  were  omitted 
in  tie  statement  of  it  in  the  declaration:  the  court  held  the  variance 
not  material ;  the  words  "  per  sample"  merely  implied  a  collateral  ea- 
gagcment  on  the  part  of  the  seller  that  the  rice  was  of  a  particular 
quality,  the  breach  of  which  might  furnish  a  defence  to  the  defendant, 
but  need  not  he  slated  by  the  plaintiff.  4  B.  &  Aid.  887.  So,  where 
in  a  declaration  against  several  as  drawers  of  a  bill  of  exchange,  it 
was  stated  that  they  made  their  cet'tain  bill  of  exchange  in  writing, 
their  own  proper  hands  being  thereunto  subscribed,  and  tlie  bill  proda- 
ced  was  signed  •*  Mart  and  Co."*  (which  was  the  name  of  the  defendaot's 
firm),  Lord  Ellenborough  refused  to  nonsuit  the  plaintiff.  2  Camp. 
805.  So,  in  an  action  on  certain  promissory  notes,  the  declaratioa 
stated  the  notes  to  have  been  made  by  the  defendant.  "  his  own  prober 
band  being  thereunto  subscribed  "  and  at  the  trial  the  notes  were  prof* 
ed  to  be  signed,  not  by  the  defendant,  but  by  his  son  with  his  authority: 
Lord  Tenderden,  C.  J.  I)eid,  that  the  variance  was  not  material,  as 
those  words  might  be  rejected  as  'surplusage.  Moody  &  M.  182.  So. 
where  the  declaration  stated  the  bill  to  be  for  value  dehwsred,  and  the 
bill  produocfl  was  for  value  recH^td^  the  variance  was  liolden  to  be  im- 
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material.  2  Camp.  306.  So»  where  a  bond  to  A.  in  40L  sohenium  to 
his  attorney,  was  declared  on  as  a  bond  payable  to  A.  himself^  it  was 
bolden  no  variance.    2  SalL  659.    2  Ld.  Rnvm.  1048. 

A  Tariance  in  substance,  however,  between  the  contract  hiid  and 
that  proved,  is  in  ail  cases  fatal,  as  well  when  the  contract  is  merely 
verbal,  as  wlien  it  is  in  writing.     See  5  Bur.  2580.    2  W.  Bl.  684.     2 
Esp.  708.      Where,  in  an  action  against  a  carrier,  (he  declaration 
stated  the  contract  to  carry  from  B.  to  C  and  the  contract  proved  was 
to  carry  from  A.  to  C«,  it  was  holden  a  fatal  variance.    2  Stark.  885. 
So,  nn  averment  that  stock  was  to  be  transferred  on  request,  was 
holden  not  to  be  proved  by  evidence  that  it  was  to  be  transferred  on  a 
certain  day.    5  East,  1 1 1.    See  2  Bam.  &  Aid.  885.     Peake,  42.     So, 
in  debt  for  a  penally  on  the  statute  of  usurj*,  where  the  declaration 
arerrcd  that  afterwards,  to  wit.  on  the  8d  July,  1824,  the  defendant  did 
lend  Ac.  to  T.  D.,  and  did  forbear  and  give  day  of  payment,  for  the 
•anne  to  the  said  T.  D.  from  the  lending  and  advancing  thereof,  ontil 
&c.  ;  and  at  the  trial  the  money  was  proved  to  have  been  advanced  on 
th»  5th  July,  and  not  on  the  8d  :  Abbott,  C.  J.  held  tlie  variance  to  be 
fatal ;  the  day  of  the  lending  is  in  such  a  ca^je  material,  for  the  declara* 
tioii  must  show  with  certainty  the  time  of  forbearance,  in  order  that 
it  may  appear  that  the  interest  taken  was  usurious ;  and  as  it  was  mate^* 
rial«  the  variance  was  fatal,  even  although  tile  day  was  laid  afier  a 
videlicet    Ry.  &  M«  158.    So,  where  the  plaintiff  covenanted  to  build 
twii  houses  ft>r  500/t«  by  a  certain  day,  and  averred  in  an  action  of  coy«> 
enant  for  the  motiet  that  the  houses  were   built  in  the  time ;  evidence 
that  the  time  bad  been  enlarged  by  parol  agreement,  and  the  houses 
built  within  the  enlarged  time,  was  holden  not  to  support  the  declara^ 
lion.     8  T.  K.  500.    So,  in  an  action  by  the  vendor  against  the  ven- 
dee  of  a  house,  upon  an  agreement  for  the  purcliase  of  it,  the  plaintiff, 
in  his  declaration,  stated   that  at  the  time  of  the  agreement  he  was 
possessed  of  the  house  fi»r  tlie  residue  of  a  term  ending  in  1856,  and 
in  ev^idence  it  appeared  that  he  had  then  but  a  term  for  ten  years,  but 
that  afterwards  he  obtained  a   new  lease  for  ^he  time  stated:  Best* 
C.  J.  held  the  variance  to  be  fatal.    8  Car.  &  P.  26T.     So,  in  an 
action  on  an  agieement  to  sign  a  bail-bond  for  oneG.  F.  if  tendered 
to  the  defendant  within  a  month,  the  declaration  averred  that  it  was 
tendered  within  a  month,  but  the  evidence  was,  that  the  sheriff's  ofiicer 
within   the  month,  asked  the  defendant  to  sign  a  bail-bond  for  6.  P.* 
(having  a  blank  one  then  in  his  possession   ready  to  fill  up,)  which  the 
defendant  refused  to  dOi  and  that  after  the  month  a  bail*bond  was  Teg*> 
ularlv  tendered   to  him  for  execution,  which  he  also  refused  to  sign: 
Abbott,  C.  J.  held  thit  variaoea  U>  be  iinal.    Ry«  dt  M.  M6.    80|  ia  aa 
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action  for  use  and  occupation  by  a  dean  and  chapter,  where  the  name 
of  the  present  dean  was  mentioned  in  the  beginning  of  the  declaralioui 
and  the  occupation  was  stated  to  be  by  permission  of  the  said  dean  and 
^chapter,  but  the  occupation  proved  was  in  the  time  of  a  former  dean, 
the  variance  was  holden  fatal.     1  Camp*  466.    So,  if  a  contract  be  in 
the  alternative,  if  not  declared  upon  as  such,  the  variance  ^between  the 
contract  laid  and  that  proved  will  be  fatal :  therefore  where  one  of  two 
counts  in  a  declaration  stated  the  contract  to  be  to  deliver  40  sacks  of 
wheat  on  a  certain  market-day,  and  the  remainder  of  100  sacka  at  the 
next  market  day  ;  and  the  second   count  stated  it  to  be,  to  deliver  50 
sacks  on  tlie  first  market-day  d&c. ;  and  the  evidence  was  of  a  contract 
to  deliver  40  or  50  sacks  on  the  first,  and  the  remainder  of  100  on  the 
next  market-day :  thei  court,  held  the  variance  to  be  fatal.    2  East.  2. 
and  see  Id.  4  n.    So  it  was  holden  that  evidence  of  a  corrupt  agree- 
noent  for  the  forbearance  of  payment  iHl  one  or  other  of  two  days,  at 
the  option  of  the  borrower,  would  not  support  a  pleading  stating  it  as 
an  absolute  forbearance  till  one  of  those  days.    8  T.  R.  531.    So, 
where  the  contract  declared  upon  was,  that  the  defendant  should  deliv- 
er  to  the  plaintiff  all  his  tallow  at  4s.  per  stone;  and  the  contract 
proved  was,  that  he  should  deliver  it  at  4s.  per  stone,  *'  and  so  much 
more  as  the  plaintiff  paid  to  any  other  person  :'*  the  court  held  this  to 
be  a  fatal  variance.     1  T.  R.  447.    But  where  a  sum  thus  stated  is  not 
ilescriptive  of  the  contract,  but  merely  of  the  entire  sum  which  the 
.  plaintiff  seeks  to  recover  as  hiM  debt  or  damages,  it  need  not  be  proved 
as  laid  :  thur,  in  debt  on  simple  contract,  the  plaintiff  may  recover  a 
loss  sum   than  he  demands  in  his  declaration*     1  H.  Bl.  240.    So.  in 
indebitatus  assuniprit^  the  amount  of  the  debt  need  not  be  proved  as  laid. 
Where  a  certain  sum  of  money,  however,  is  slated  as  the  consideration 
of  a  promise,  and   not  laid  after  a  videlicet^  it  must  be  proved  as  laid ; 
for  in  that  case  it  forms  part  of  the  description  of  the  contract.     Thus, 
where  the  declaration  stated  the  consideration  to  be  the  purchase  of 
sheep  for  54/.    lis.  M.,  and  the   price  proved  was  54^  ]2f.  6dL,  the 
plaintiff  was  nonsuit  for  the  variance.    3  T.  R.  67.  cit.    So,  where 
the  consideration  stated  was  the  forbearance  of  payment  of  2lL  6s., 
and  the  sum  proved  was  20L  18s.,  it  was  holden  a  fatal  variance.    8 
M.  &  S.  173.    But  where  the  declaration  stated  a  sale  of  certain  goods 
and  chattels  to  wit,  328  chests  and  30  half  chests  of  oranges  and  lemons, 
at  and  for  a  certain  sum,  to  wit,  the  sum  of  623iL,  and  the  evidence  was 
of  a  sale  of  308  chests  and  30  half  chests  of  of  anges,  and  20  chests  of 
lemons ;  the  court  held  that  the  variance  was  not  material,  the  quantity 
and  quality  of  the  goods   being  laid  after  a  videlicet.    8  Taunt.  107. 
And  where  in  a  declaration  on  atat.  11  Geo.  2,  c  18,  a*  3,  for  double 
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Tiilae  of  goods  removed  to  prevent  a  distrestt  it  was  ftwrred  that  57/.' 
was  due  for  rent  before  the  removal  of  the  goods,  the  court  held  that 
this  averment  need  not  be  proved  as  laid:  because  il  was  immaterial 
what  rent  was  due,  the  action  being,  not  for  double  the  amount  of  the 
irent,  but  for  double  value  of  the  goods  removed.    3  T.It  043.    So, 
ia  all  other  cases,  a  variance  between  the  pleadings  and  the  proof,  as  to 
any  matter  which  is  not  material,  shall  not  hurt.    And  therefore,  in  an 
action  oo  a  policy  of  insurance,  where  the  declaration  stated  that  after 
the  making  of  the  policy  the  ship  sailed,  and  the  evidence  wa»  that  the 
ship  sailed  before,  the  court  held  the  variance  to  be  immaterial.    5  T*. 
R.  406.     So,  where  tho  declaration  in  an  action  against  a  sheriff  for 
a  false  return  to  a  writ,  averred  that  the  defendant,  from  the  day  of  the- 
delivery  of  the  writ,  until  and  at  and  after  the  return  thereof,  was- 
sheriff  &c.,  and  from  the  evidence  it  appeared  that  be  had  ceased  to* 
b  esheriff  five  days  *before  the  return  of  the  writ,  the  court  held  the  vari- 
ance to  be  immaterial.    8  D.  A^  R.  463.    &>,  in  an  action  for  misusing 
a  l^orse  lent  on  hire,  the  declaration  described  it  as  a  horse,  and  the 
evideoce   proved  it  a  mare,  the  variance  was  boldcn  immaterial.    2> 
Car.  &  P.  351.    So,  in  an  action  against  an  overseer  of  the  poor  oC 
the  parish  of  Westhampnett,  for  supplying  provisions  for  them,  the  dec«>- 
laratioo  charged  him  with  supplying  good^  and  provisions  for  the  poor 
of  that  parish,  and  the  evidence  was,  that  the  master  of  the  work-hoase 
who  had  contracted  for  the  maintenance  there  of  the  poor  of  that  and 
four  other  parishes,  had  bought  four  sheep  from  tho  defendant  for  tlia-. 
use  of  the  workhouse  generally :  the  court  held,  that  as  no  objection 
for  this  variance  was  made  at  the  trial,  the  defendant  could  not  avail 
himself  of  it  afterwards  in  banc  ;  and  that  even  if  the  objection  had 
been  made,  they  doubted   whether  they  would  have  deemed  the  vari- 
ance material.     1  B.  &  C.  77.     Where  in  an  action  for  usury^  the 
declaration  stated  a  specific  sum  to  have  been  lent,  but  the  evidence 
was  of  a. loan,  part  in  money,  and  part  in  gold  of  a  known  definite 
value,  which  the  party  borrowing  had  agreed  to- take  as  cash;,  the 
court  held  that  the  evidence  supported  the  declaration.     1  H.  Bl.  283.. 
5  Taunt  288.     1  Marsh.  33.    And  in  an  action  by  the  consignor  of 
goods    against  a  carrier  for  non-delivery  of  them,   the  deciaratioi^ 
stated  that  in  eoneideration  of  the  hire  to  bo  paid  by  the  plaintiff,  the 
defendant  undertook  to  deliver  &c.,  and  the  evidence  was  that  the  hire 
was  to  have  been  paid  by  the  consignee,  it  was  holden  not  to  be  a  va- 
riance, the  consignor  being  liable  by  law..    I   T.  R*  659.    So,  in  all 
cases  it  is  sufficient  to  set  out  a  contract  according  to  its  legal  effect  ; 
and  if  the  statement  differ  in  form  merely  from  the  contract  given  ia 
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evidence,  the  Tariance  will  be  immaCeriah    3  B.  d&  B.  359.    See  2  S 
d&  Ad.  232. 

Under  a  count  for  money  had  and  received  by  three  defendaBtf,  it 
was  holden  that  the  plaintiff  could  not  give  in  evidence  money  had  and 
.  received  by  them  aud  by  a  fourth  partner  who  had  since  died.  6  T.  IL 
363.  But  in  a  recent  case,  which  was  an  action  against  three  defeod- 
ants,  as  acceptors  of  a  bih  of  exchange,  and  the  bill  when  produced  mp* 
peared  to  be  accepted  by  four,  the  court  held  that  no  advantage  could 
be  had  of  this  as  variance,  but  the  defendants  should  have  pleaded  the 
nonjoinder  in  abatement.     I  Barn.  6l  Aid.  224. 

As  to  records :  the  allegations  in  pleading',  which  nmy  be  proved  by 
a  record  or  a  copy  of  it,  are  of  two  kinds,  namely,  those  which  are  de- 
scriptive of  the  record,  and  those  which  are  not  so,  but  which  merely 
state  some  matter  of  substance  which  must  be  proved  by  a  record  of 
copy :  the  former  must  be  literally  proved ;  the  latter  substantiallyj 
This  distinction  seems  to  have  been  first  taken  in  tlie  case  of  Pureed  v^ 
Macnamara^  0  Bast,  157,  and  has  ever  since  been  recognised  and  ob« 
served ;  see  4  B.  &  A.  485 ;  3  B.  d(  C.  3 ;  the  rule  was  formerly  other, 
wise.    See  4  T.   K«  590«    Thus,  in  debt  on  judgment,  the  declaratioo 
stated  the  judgment  to  have  been  recovered  in  Trinity  Term,  1787,  in 
an  action  brought  by  the  defendant  against  the  plaiiitiff,  and  the  record 
produced  was  of  a  judgment  recovered  in  En»ter  Term,  1786,  id  an  ac- 
tion brought  by  the  dcfcncant  againat  the  plaintiflf  and  another:  the 
court  held  the  variance  to  ^lie  fatal.     1  H.  Bl.  40.  and  see  4  Taunt.  13. 
And  the '  same  in  all  other  cuises  where  nul  tiel  r^.cord  is  pleaded.     But 
in  cases  where  a  matter  of  r^ecord  is  stated  in  a  pleading,  by  way  of  in- 
duoement  merely,  or  where  a  fact  is  stated  (not  being  the  description 
of  ft  record)  which  is  to  be  proved  by  a  record  or  a  copy  of  it,  there,  if 
the  substance  of  the  allegation  be  proved  by  the  record  or  copy,  it  will 
be  sufficient.    Therefore  in  an  action  for  a  mafhcioue  prosecution,  where 
the  declaration  stated  that  the  piaintiff  was  tried  upon  the  iodictmeot 
and  acquitted  on  the  Morrow  of  the  Holy  Trinity,  aiid  from  the  poates 
when  produced  it  appeared  that  the  trial  was  on  Tuesday  next  after  the 
end  of  Easter  Term :  the  ci>urt  held  the  variance  not  to  be  material  9 
the  sobstan.:e  of  the  allegation  wa»,  that  the  plaintiff  was  tried  and  ao- 
qoiited,  and  that  wna  proved  by  the  record.    9  East,  157.    iSee  4  T^ 
R.  590.  cent.    So,  in  an  actioti  upon  an  agreement  to  indemnify  the 
plaintiff  for  becoming  bail  for  another,  tlie  declaration  stated  thai  judgir 
roeot  against  the  principal  had  beeti' obtained  in  Michaelmas  Term,  and 
from  the  copy  of  the  record  produc  sd  in  evidence  it  appeared  to  have 
been  obtained  in  Hilary  Term:    the  court  held  the  variance  to  be 
imiBftterial,  at  the  substance  of  the  all^atioo  bad  bees  proved.    4  B.  dp 
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A.  435.     So,  in  an  action  against  a  sheriflT  for  a  false  return  to  a  fieri 
facias^  the  declaration  stated  the  judgment  to  have  been  obtained  in 
Trinity  Term  2  6. 4,  and  the  record  when  produced  showed  that  the 
judgment  was  obtained  in  Easter  Term  3<jr.  4 :  it  was  ofajccted  that  as 
the  statement  of  the  judgment  in  this  case  concluded  wixh  dL  prout  paUt 
per recordum^  it  must  be  taken  to  be  descriptive  of  the  record,  and  the 
variance  consequently  fatal ;  but  the  court  held  that  it  was  not  a  mat- 
ter of  description,  being  mere  inducement,  ^nd  that  the  introduction  of 
iheprotUptUet  being  therefore  wholly  unnecessary  and  immaterial,  might 
be  rejected  as  surplusage;  they  held  that  the  variance  was  therefore 
immaterial.    3  B.   &  C  2.    See  1  Esp.  355.    And  where  an  indictment 
for  perjury  alleged  the  perjury  to  have  been  committed  in  a  trial  before 
Littledale,  J.,  and  the  postea  when  produced  stated  the  case  to  have 
been  tried  before  the  Lord  Chief  Justice,  but  it  was  proved  by  witnesses 
to  have  been  actually  tried  before  Mr.  Justice  Littledale :  Abbot,  C.  J. 
inclined  to  think  the  variance  immaterial,  and  refused  to  stop  the  trial 
of  the  indictment  on  that  objection.     IL  v.  Coppard^  Moody  &  M.  118. 
So,  in  an  action  for  a  malicious  arrest,  where  a  judgment  of  non  pros 
in  the  former  action  was  stated  thus :  ^  an4  it  was  thereupon  considered 
that  the  then  plaintiffs  should  take  nothing  by  their  writ,  but  that  they 
and  their  pledges  to  prosecute  should  be  in  mercy,  &c.,'*  but  in  the  re« 
cord  produced  the  words  "and  their  pledges  to  prosecute**  were  omit- 
ted, and  '*  &c/'  substituted :  this  was  holden  to  be  no  variance.    18 
East,  547^    But  even  in  those  oases,  where  the  statement  is  matter  of 
substance  and  not  of  description,  the  record  or  copy  produced  to  prove 
it  must  prove  it  substantially,  though  not  literally.    Therefore,  in  an 
action  for  a  malicious  arrest^  a  statement  that  the  plaintiff  was  nonsuit 
was  holden  not  to  be  proved  by  evidence  of  a  discontinuance.    Moody 
&  M.  253.    So,  a  statement  that  an  action  was  discontinued,  is  not  su8« 
tained  by  proof  that  no  further  proceedings  were  taken  in  it.    8  Gar.  & 
P.  190.    So,  in  an  action  *on  an  agreement  to  indemnify  the  plaintiff 
for  his  joining  in  a  bond  of  indemnity  to  the  sheriff,  the  declaration  sta. 
ted,  as  inducement,  a  judgment  obtained  by  the  sheriff  against  the  plain- 
tiff on  his  hond^  and  described  it  as  in  an  action  in  the  Court  of  King's 
Bench ;  whereas  it  appeared  from  the  copy  of  the  record  produced  in 
evidence  to  have  been  in  the  Common  Pleas:  Lord  Tenterden,  C.  J., 
alihoiigh  he  doubted  whether  the  declaration,  from  the  manner  in  which 
it  was  otherwise  framed,  neede  J  to  have  stated  the  judgment  at  all, 
ordered  the  record  to  be  amended  in  this  respect,  under  stat.  9  G.  4,  c. 
15.    Moody  6l  M.  350.     In  an  action  against  a  sheriff  for  a  false  return 
to  ;k  fieri  facias^  the  declaration  stated  a  judgment  recovered  by  the 
plaintiff  against  J.  B.  for  30/.  lOt.  which  wore  adjudged  to  him  for  hia 
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damages,  by  him  sustained,  as  well  by  occasion  of  his  not  performing 
certain  pronnises  and  undertakings,  &c. ;  and  by  the  copy  of  the  record 
produced  it  appeared  that  a  rennittitur  was  entered  as  to  all  the  counts 
except  the  first,  and  the  judgment  was  for  not  performing  the  promise 
and  undertaking  in  that  count  mentioned :  the  court  held  the  variance 
fatal;  the  plaintiff  was  bound  to  set  out  a  judgment  to  warrant  the/E« 
fa,,  and  he  must  do  that  correctly.     5  B.  &  C.  339.     See  2  Str.  802. 
2  Stark.  N.  P.  C.  7.     So, -in  an  action  apfainst  the  marshal  for  an  es- 
cape, where  the  declaration  stated  that  the  person  who  h-id  escaped 
had  put  in  bail  before  Mr.  Justice  fiayley,  and  rendered,  and  the  recog- 
nizance-roll when  produced  stated  that  it  was  taken  before  the  court  at 
Westminster;  the  court  held  the  rariance  to  be  fatffi ;  for  it  was  necea* 
sary  to  state  before  whom  the  recognizance  was  taken,  to  shew  that  the 
subsequent  commitment  was  vsrtid.  «4  B.  &  C.  403.    So,  in  an  actioi» 
for  a  false  return  to  a  writ  of  fieri  facias  against  bail,  an  anegaiion  that 
the  plaintiSs  *^  by  the  judgment  of  the  court  recovered**  against  the  bailt 
&c.,  is  not  proved  by  the  production  of  the  recognizance  of  bail  and 
the  icire  facias  roll,  with  an  award  of  ezeeution  r  for  that  is  nut  a  judg- 
ment to  recover.    II  East,  516.    So,  in  an  action  for  a  rmrficious  pros- 
ecution, an  allegatiot>  that  the  plaintiff  was  acquitted  by  a  jury  in  the 
court  of  our  Lord  the  King,  before  the  King  himself  at  Wesfmmster 
before  the  chief  justice,  and  discharged  thereupon  by  the  court,  *vas 
hdlden  not  to  be  proved  by  a  record  stating  the  trial  to  have  been  at 
nisi  priuSt  and  the  plaintiff  to  have  been  discharged  by  the  court  iu 
banc    2  Camp.  103,  11  East,  508. 

A  writ  is  never  set  out  in  pleading  by  way  of  description,  so  as  t<y 
make  a  mere  literal  variance  material ;  the  statement  usually  iSf  that 

by  a  eertain  writ  of  our  L#ord  the  King,  called ,  the  sheriff  was 

commanded  to  do  so  and  so,  and  if  the  writ  produced  in  evidence  sup- 
port that  statement  in  substance,  it  wiH  he  sufficient.  Therefore,  where 
in  an  action  against  a  sheriff  for  an  escape,  the  declaration  stated  that 
the  plaintiffs  sued  out  an  attachment  of  privilege,  by  which  said  writ 
our  said  Lord  the  King  commanded  the  defendants  to  attach  S.  F.  dec, 
to  answer  tlie  said  plaintiffs  of  a  plea  of  trespass  upon  the  case  **to 
the  damage  of  the  said  plaintiffs  of  30/."  &c. :  and  the  writ  when  pro- 
dcced  was  found  to  have  omitted  these  latter  words  "  to  the  damage'* 
&c. :  Best,  C.  J.,  held  the  variance  to  be  immaterial.  Ry.  &  M. 
291.  So,  in  an  action  for  a  false  return,  *where  the  declaration  set 
forth  a  fieri  facias,  and  a  warrant  to  levy  so  much  which  the  plain- 
tiff had  recovered  against  A. ;  and  the  warrant  produced  was  to  levy 
of  the  goods  of  A.  so  much,  which  the  plaintiff  h'ad  recovered  against 
'(ooailting  the  name  :)  the  court  held  it  to  be  no  variance.  2  Str.^ 
"    -  [•889] 
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tma  See  1  Camp.  15.     2  Id.  21 ;  2  Bsp.  726,  727.    So,  in  pleading  an 
original  writ  returnable  coram  damino  r^ge  ubicunque^  &c.,  the  omission 
of  ubicunque  was  holden  not  to  be  fatal.     1  T.  K.  240  n.     Sii,  in  plead- 
ing ^  fieri  facias,  where  it  was  stated  that  the  sheriff  was  commanded 
to  levy  80s.  awarded  to  J.  S.  for  his  damages  sustained  by  occasion  of 
the  detaining  the  debt,  and  by  the  writ  produced  it  appeared  that  the 
80s.  were  awarded  to  J.  S.  as  well  for  his  damages  sustained  by  reasQn 
of  detaining  the  debt,  as  fur  his  co$ts,  &c. :  this  was  holden  no  vari- 
ance, for  costs  (in  the  legal  sense  of  the  term)  are  included  in  the  word 
damages.    9  East,  108.     Where  in  an  action  for  the  escape  of  a  per- 
son  named   Donqer,  the  declaration   stated   the  Ittitat  to  have  been 
against  Donncr  and  J.  Doe,  and  the  writ  produced  was  against  Donner 
and  two  otiiers :  Lord  Mansfield  held  it  to  be  well  enough,  the  writ  be- 
ing sufficient  to  warrant  the  arrest.     1  T.  K.  238  n.  vide  supra.    In  an 
action  for  bribery,  where  the  declaration  stated  the  precept  to  have 
been    directed  to  the  mayor  only,  and  the  precept  produced  at  the  trial 
was  directed  to  the  mayor  and  burgesses:  it  was  hulden  sufficient.     1 
T.  K.  239  n.    So,  where  the  precept  declared  on  was  to  the  bailiffs  and 
jurats,  and  the  precept  proved  was  to  the  bailiff  (in  the  singular  num- 
ber) and  jurats,  it  was  holden  good.     2  H.  Bl«  113.    So,  where  the  de- 
claration stated  tifi,fa.  as  directed  to  A.  B.  and  C.  D.,  sheriff  of  Mid- 
dlesex, and  the  writ  when  produced  appeared  to  be  directed  to  the 
sheriff  of  Middlesex  generally,  without  mentioning  the  name;  it  was 
holden  to  be  no  variance.     2  Camp.  525.    So,  if  the  pleading  state  a 
CO.  sa,,  and  the  writ  when  produced  appear  to  be  an  alias  ca.  sa,^  it  is 
not  a  material  variance.     Gilb.  £v.  38,  39.     So,  where  in  pleading  a 
bill  of  Middlesex,  only  a  few  of  ttie  first  words  were  stated,  and  then 
an  &c.  added,  this  was  holdeo  to  be  no  variance  from  the  bill  of  Mid- 
dlesex produced  in  evidence.     1  T.  R.  237  n.  See  5  £sp.  133.     But  tbd 
statement  in  the  pleading  must  be  proved  in  substance  by  the  writ  pro- 
duced in  evidence :  therefore,  in  an  action  against  a  sheriff  on  the  stat. 
6  Ann,  c.  14,  for  removing  goods  under  an  execution  without  paying 
the  rent  to  the  landlord,  where  the  declaration  slated  that  the  defendant 
took  the  goods  by  virtue  and  under  pretence  of  a  writ  of  fieri  facias 
sued  out  of  the  court  of  our  Lord  the  King  before  the  King  himself, 
and  the  writ  produced  in  evidence  was  a^./a.  returnable  in  the  Com- 
mon Fleas,  the  variance  was  holden  fatal.    Ry.  &  M.  266.     4  B.  & 
C.  657.     So,  in  an  action  against  an  attorney  for  negligence  in  not  hav- 
ing prosecuted  the  plaintiff's  debtor  to  judgment,  the  return  of  the  writ 
on  which  the  debtor  was  arrested  being  laid  to  be  in  the  25th  year 
(under  a  videlicet,)  and  the  writ  itself  appearing  to  be  returnable  in  the 
24(b  year,  the  court  held  the  variance  to  be  fittal,  and  the  plaintiff  was 
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noDsait.  I  T.  R.  656.  So,  in  an  action  on  a  bail  bond,  where  the  de« 
claration  stated  that  by  the  writ  the  sheriflT  was  commanded  to  take 
**one  Francis  Jones  by  the  name  of  John  Jones,''  and  the  writ  was  to 
take  '*  John  *  Jones,**  Lord  Eltenborough,  C.  J.,  held  the  yariaoce  to  be 
fatal.    2  Camp.  270. 

An  indictment  for  pcijury  committed  in  an  answer  to  a  bill  in  eqditv, 
professed  to  set  out  the  substance  and  effect  of  the  bill,  and  in  doing  so 
stated  an  agreement  respecting  **  houses,"  and  in  the  bill  when  produ- 
ced it  was  **  house,**  in  the  singular  number:  Abbott,  C.  J.,  held,  tliat 
although  the  indictment  did  not  profess  to  set  out  the  tenor  of  the  billt 
yet  as  this  was  a  difference  in  substance,  the  variance  was  fatal.  Ky. 
&  M.  97.  But  where  such  indictment  stated  that  the  prosecutor  filed 
a  bill  against  A.,  B.  and  C,  and  the  bill  when  produced  appeared  to  be 
against  A.,  B.,  (/•  and  D. :  Abbott,  C.  J.,  held  the  variance  to  be  imma- 
terial, as  the  indictment  did  not  profess  to  set  out  the  title  of  the  bill ; 
if  it  did,  the  variance  would  have  been  fatal.  Ity.  &  M.  101.  In  an 
action  for  libel,  after  stating  an  information  filed  by  the  AttorneyGSene- 
ral  in  the  Court  of  Chancery  against  Thomas  Eamy,  respecting  some 
charity,  stated  the  filing  of  the  answer  of  the  said  Thomas  Eamy ;  and 
to  prove  this  latter  allegation,  it  was  holden  sufficient  to  put  in  evidence 
a  copy  of  the  answer  headed  *'  The  several  answer  of  Thomas  Eamy/* 
&C.  but  signed  "  Thomas  Amey."    2  Camp.  87. 

In  an  action  for  an  amercement,  where  the  declaration  stated  the 
court  to  have  been  holden  before  the  steward  of  the  manor,  and  it  ap- 
peared in  evidence  to  have  been  holden  l)efore  the  deputy  steward,  the 
court  held  the  variance  to  be  fatal.     1  H.  Bl.  162. 

Where  a  statute  is  recited  in  pleading,  a  variance  between  the  sta- 
tute pleaded  and  the  evidence  will  be  fatal.  See  ante,  p.  147,  148. 
And  it  makes  no  difierence  in  this  respect  whether  the  statute  be  pri- 
Tate  or  public ;  for  if  a  party  undertake  to  recite  a  public  statute,  and 
tnisrecite  it,  it  is  as  fatal  as  in  the  case  of  a  private  statute.  Plowd. 
70.  84.  Bro.  Pari.  87.  Cro.  El.  236.  Cro.  Car.  282.  2  Mod.  00. 
See  ante,  p.  147.  A  trifling  or  immaterial  variance,  however,  will  not 
prejudice ;  2  Bulst.  47.  51 :  as  if  an  act  say,  *<  if  a  recovery  be  in  aK* 
quilnis  curiis,^  and  it  be  recited  " in  aliqua  cuiia^*  it  is  sufficient.  R. 
Cro.  Car.  523,  and  see  ante,  p.  147. 

In  actions  ex  delicto^  the  rule  is  not  by  any  means  so  strict  as  in  vlC" 
iXwin  ex  eoniraciUB  In  the  latter,  a  contract  being  an  entire  thing  the 
whole  cause  of  action  slated  must  be  proved  as  laid,  except  such  parts 
as  may  be  rejected  as  surplusage,  within  the  rules  already  laid  down: 
in  the  former,  many  circumstances  of  aggravation  &c.  are  usually  laid, 
which  do  not  probably  accord  with  the  truth  of  the  case,  and  need  not 
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be  proved  at  the  trial ;  and,  even  as  to  the  cause  of  action,  if  only  a 
part  of  that  which  is  laid  be  proved,  and  the  part  so  proved  be  of  itself 
a  sufScient  cause  of  action  the  residue  not  proved  shall  not  hurt.  Thus^ 
in  trespass  for  entering  the  plaintiff's  house  and  expelling  him  there- 
from,  if  the  expulsion  be  not  proved,  the  plaintiff  may  still  recover  for 
the  entry.  See  3  T.  R.  292.  So,  in  tresf>ass  fur  taking  goods  and  con- 
verting them  to  his  (the  defendant's)  use,  if  the  conversion  be  not  proved 
itill  the  plaintiff  may  recover  for  the  taking.  See  8  T.  R.  207.  3 
Wils.  20.  2  Camp.  176  n.  So,  if  a  plaintiff  declare  that  the  defendant 
"composed  and  published,  and  caused  and  procured  to  be  composed 
and  published,  *a  certain  libel  of  and  concerning"  &c.:  the  plaintiff 
thnll  recover  if  he  prove  that  the  defendant  published  the  libol  or 
caused  it  to  be  published,  without  proving  that  he  composed  it.  So,  in 
case  ff)r  a  false  return  to  a  fi*fa.  against  A.  and  B.,  where  it  was  aver- 
red that  A.  and  B.  had  goods  within  the  bailiwick,  and  if  appeared  in 
evidence  that  B.  alone  had  goods  there,  the  court  held  this  sufficient  to 
rapport  the  allegation.  4  M.  &  S.  349.  So,  where  the  declaration 
allep^ed  that  the  defendant  maliciously  caused  the  plaintiff  to  be  arrested 
for  40/.,. and  detained  him  until  he  found  bail;  and  it  appeared  at  the 
trial  that  the  defendant  had  not  found  bail,  but  had  deposited  the  money 
with  the  sheriff:  Lord  Bllenborough  held,  tliat  as  the  plaintiff  had  been 
detained,  the  action  was  maintainable,  although  the  allegation  of  his 
having  found  bail  were  not  proved.  1  Stark.  48.  So,  in  an  action  on 
the  case  for  a  breach  of  warranty  in  selling  unmerchantable  goods, 
knowing  them  to  be  so,  the  court  held  that  the  plaintiff  might  recover 
without  proving  the  scienter.  2  East,  446.  See  1  Car.  d&  P.  166.  So, 
in  an  action  qui  tam^  for  using  a  trade  without  having  served  an  appren- 
ticeship. Lord  Kenyon  held,  that  the  whole  time  laid  in  the  declaration 
need  not  be  proved,  if  it  be  averred  that  the  defendant  forfeited  40«.  for 
every  month.     Peakc,  57. 

But  a  part  of  the  facts  laid,  sufficient  to  constitute  a  cause  of  action, 
must  be  proved  as  laid:  therefore,  in  trespass  for  breaking  into  a  dwell- 
ing-house, where  the  evidence  was  of  breaking  an  external  rail  fence, 
and  trespassing  on  some  leads  adjoining  the  plaintiff's  dwelling  bouse, 
and  used  by  him  as  an  easement  with  it:  Lord  Tenderden,  C  J.,  held 
the  variance  to  be  fatal.  3  Car.  6l  P.  33L  In  case  for  maliciously 
causing  plaintiff  to  be  arrested  on  a  charge  of  felony,  where  the  dec- 
laration alleged  that  the  defendant  charged  the  plaintiff  with  a  felony 
before  the  magistrate,  but  it  appeared  in  evidence  that  the  charge  was 
of  a  tortious  conversion  of  goods  not  amounting  to  felony :  the  vari- 
ance was  holden  fatal.     1  Stark.  67.  and  see  3  Camp.  461.     8  ^sp.  165. 

iSui  ia  actloQs  for  verbal  slaader*  the  words,  or  so  much  of  them  as  will 
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constitute  a  cause  of  action,  must  be  proved  as  laid.    See  2  Barn.  & 
Aid.  756.     7  Taunt.  205.     2  Esp.  401.  and  see  post,  Book  IV.,  Chapter 
IX.    Proof  that  the  defendant  spoke  the  words  complained   of^  to  a 
person,  was   b^ijden  not  to  maintain  an  allegation  that  he  spoke  of  that 
person.    4  T.  R.  217.     So,  a  count  for  slanderous  words  spoken  affir- 
matively, is  not  supported  by  proof  that  they  were  spoken  by  way  of 
interrogation.     8  T.  R.  150.  ,  So,  in  an  action  by  an  auctioneer  for 
words  said  of  him  in  reference  to  a  sale  by  him  of  some  fruit,  the  dec- 
laration stated  that  the  defendant  had  said  to  the  owner  of  the  fruit, 
that  the  reason  it  had  not  brought  higher  prices  was,  that  the  plaintiff 
had  told  several  persons  in  the  auction  room  that  he  himself  had  three 
cargoes  of  fruit  in  the  river;  and  the  words  proved  were,  that /A^re 
then  were  three  cargoes,  &c. :  this  was  holden  to  be  a  fatal  variance. 
6  Bing.  4Si.      So,  evidence  of  the  improper  stowing  of  the  defend- 
ant's anchor,  by  reason  of  which  it  broke  into  another  vessel  and  dam- 
aged the  plaintifi**s  goods,  will  not  support  a  count  charging  the  injury 
to  have  been  occasioned  by  the  unskilful  steerage  of  the  defendaut's 
*ship.     5  Esp.   226,  228.  and  see  5  Taunt.  534.     So,  in  an  action  for 
worrying  the  plaintiff's  sheep,   where  the  declaiation  alleged  that  the 
defendant's  dog  was  accustomed  to  worry  and  bite  sheep  and  lambs, 
iind  the  evidence  was  that  the  dog  was  forocious  and  miscrhievous,  and 
had  frequently  attacked  men :  the  court  held  that  the  evidence  did  not 
aupport  the  declaration.     1  Barn.  &  Aid.  620.    2  Stark.  212.    So,  in 
an  action  for  an  injury 'caused   by  fireworks,   where  the  declaration 
charged  the  defendant  (a  schoolmaster)  with  having  delivered  them  and 
causing  and  procuring  them  to  be  delivered  to  his  pupil  who  used  them; 
and  i:  appeared  in  evidence  that  the  fireworks  had  been  delivered  to  the 
pupai  by  another  person,  without  the  authority  or  knowledge  of  the 
defendant:  the  variance  was  holden  fatal,  and  the  plaintiff  nonsuit.     1 
iStark.  421.     Where  the  declaration  stated  that  the   defendant   went 
before  one  li.  C^  Baron  Waterpark  of  Waterfc/ri,  and  charged  the 
plaintiff  with  felony  t  and  the  evidence  was  that  he  went  before  R.  C. 
Baron  Waterpark  of  Waterpark:  it  was  holden  a  fatal  variance  :  fur 
this  was  a  description  of  a  name  of  dignity,  and  tiie  evidence  therefore 
disproved  the  allegation  that  lie  went  before  the  person  mentioned  in  the 
declaration^    2  Barn.  &^  Aid.  756.    8o,  if  a  public  officer  bring  an 
action  for  injury  done  to  him  whilst  in  the  execution  of  his  office,  and 
he  misdescribe   his  office  in  the  declaraiion,  he  shall   be  nonruit.    1 
Camp.  231.  see  5  Esp.  70.    So,  if  an  action  be  broij^hl  for  an  injury 
done  by  or  to  a  person  in  a  particular  character,  it  must  be  proved  that 
the  party  sustained  that  chaiacter;  see  4  T.  U.  360.     I  Campb.  231. 
I  £sp*  437^    1  New  Bep«  190;  uokaa  it  appear  Umthe  aliegaiion 
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hB  to  the  character  in  which  the  party  soes  or  is  sued  may  be  rejected 
as  surplusage,  and  that  the  action  is  equally  nfiaintainable  by  or  agahist 
him  in  his  individual  capacity.     See  8  B.  &  C.  )88  n.    So,  in  trespass 
quare  clq,usvjn  fregiU  case  for  a  disturbati<%,  or  other  possessory  action, 
if  the  plaintiff,  instead  of  declaring  on  his  possession,  set  out  his  title, 
(although  unnecessafry  to  do  so,)  and  fail  in  the  proof  of  it,  he  shall 
be  nonsuit.    See  ante,   p.  9af.  90.    So,  iit  an  action  by  a  landlord 
against   a  slieriflf  for  taking  goods   withoot  reserving  a  year's  rent,  if 
the  plaintiff  set  forth  the  particulars  of  the  demise,  (virhich  is  unneces- 
sary,) and  do  not  prove  them  as  laid,  he  shall  be  nonsuit.     1  T/  R. 
236  n.     2  Doug.  665.      So,  in  an  action  by  a  landlord   against  his 
tenant,  for  double   rent,   or  for   negligently  keeping    his  fire,  if  the 
declaration  state  a  demise  for  years,  and  the  evidence  be  of  a  lease 
from  year  to  year,  the  variance  is  fatal.    2  Dbug.  668,  and  n.    Garths 
302.     So,  in  an  action  for  selling  goods,  which  had  been  distrained 
for  rent,  before  they  wener  appraised,  where  thcr  declaration  stated  the 
distress  to  have  been  for  rent  duo  to  A.,  and  the  evidence  was  that 
(he  rent  was  due  to  B. :  the  court  held  that,  as  the  defendant  might  have 
traversed  the   fact  of  the  rent  being  due  to  A.,  that  fact  was  material, 
and  the  variance  fatal.     1  iJing.  N.  K*  16^.    So,  wherever  a  contmct 
is  the  foundation  of  an  action  ex  deUcto  or  on  a  statute,  the  contract, 
must  be  prove  as  laid,  in  the  same  manner  ds  in  actions  ex  contractu^ 
la  an  action  for  a  penalty  for  a  fraud  in  the  measure  of  coals  purchased 
by  A.  and  fi.:  the  contract  proved  was  a  purchase  by  A.,  B.,  and  C^ 
jointly,  who  agreed  to  *divrde  the  quantity  between  them :  the  vttriancer 
was  hoHen  fatal,  although  (here  was  a  separate  delivery  to  A.^  etnd  Bl 
of  their  share.    5  £sp.  38^  U\d.    So,  in  an  etciion  ^iam  for  iastifing 
a  particular  lottery-ticket  at  42/.,  where  the  evidence  was  that  thia  sunv 
was  paid  as  premium  for  insuring  that  ticket  and  erthers,  the  variance* 
was  holden  fataL    1  Esp.  60.    The  variance,  however,  in  all  these  ca-' 
-  ses  must  be  substantial  and  material  to  be  fatal ;  and  therefore,  in  an 
Indictment  for  peijury  alleged  to  have  been  committed  by  the  defen(f^ 
ant  in  his  evidence  as  a  witness  upon  a  trial,  where  it  was  alleged  theft 
the  defendant  had  sworn  that  C.  spH  in  D.'s  face,  and  that  he  the  (defea- 
dant)  did  not  say,  ^  Give  it  him,  give  it  him  !-^it  Will  go  in  one  account  f 
and  in  evidence  it  appeared  that  he  had  sworn  to  both  these  statements 
but  that  they  were  not  consecutive,  as  other  matter  intervened  between 
them :  Abbott  C.  J.,  held  this  not  to  be  a  variance,  as  the  intervening 
matter  did  not  vary  the  effect  of  the  matter  stated.    Ry.  St  M.  352.    So, 
in  an  action  for  libel,  where  the  declaration  alleged  that  whilst  the  plain- 
tiff was  vestry-clerk  of  the  parish  of  A.,  eertain  prosecutions  weiw 
carried  on  against  J.  S.  and  (hat,  **  in  fufiharaoee  of  stich  pfdeeedrngt^ 
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and  to  bring  the  same  to  a  successful  issue,''  certain  sums  of  money  of 
the  parishioners  of  A.  were  applied  to  pay  the  expenses;  the  declara- 
tion set  out  the  libel,  as   puhlislied  of  and  concerning  his  conduct  as 
vestry-clerk,  and  of  and  concerning  **  the  matters  aforesaid ;"  in  evidence 
at  the  trial,  it  appeared  that  the  money  was  applied,  not  whilst  the 
prosecutions  were  proceeding,  but  after  they  were  at  an  end :  I  be  court 
held  that  the  variance  was  not  material,  for  it  was  wholly  immaterial  to 
the  defamatory  character  of  the  libel  whether  the  money  was  applied 
before  or  after  the  prosecutions  were  terminated.     3  &  &  C.  113.     So, 
in  an  action  for  a  malicious  prosecution,  where  the  declaration  stated 
that  the  defendant  charged  the  plaintiflf,  before  a  magistrate,  with  hav- 
ing feloniously  stolen  certain  property,  and  thereupon  obtained  a  war- 
rant against  him,  and  the  evidence  was  that  he  laid  the  information 
before  the  magistrate  as  to  the  property  being  feloniously  stolen,  and 
that  he  suspected  and  believed,  and  had  good  reason  to  suspect  and 
believe,  that  the  plainliiT  had  stolen  it.  and  thereupon  obtained  the  war- 
rant :  it  was  holden,  that  the  variance  was  not  material ;  for  stating  to 
the  magistrate  that  he  suspected  the  plaintiff  of  the  felony,  was  tania- 
mount  to  charging  him  with  the  offence.    6  M.  &  S.  29.     So,  in  an 
action  for  beating  the  plaintiff's  cow,  "  by  reason  whereof"  it  died,  and 
the  evidence  was  that  the  defendant  beat  the  cow,  and  thereby  injured 
it  so  much  that,   to  end  its  sufierings,  the  plaintiff  killed  it ;  the  court 
held  this  sufficient  after  verdict.    4  D.  &  II.  202. 

Customs  must  be  proved  as  laid ;  any  material  variance  between  the 
custom  laid  and  that  proved,  will  be  fatal.  Ante,  p.  131.  On  a  justi* 
fication  by  the  lord  of  a  manor,  under  a  custom  that  the  lord  should  have 
the  best  beast  on  the  tenant's  death,  the  custom  proved  waa  thai  thm 
lord  should  have  the  best  beast  or  good^  and  the  court  held  the  variaoce 
fatal.  1  B.  &  P.  31)4  o.  See  9  East,  185.  So,  where  the  declaralioD 
stated  a  custom  in  the  parishioners  of  A.,  generally,  to  elect  a  curate, 
and  the  proof  was  of  a  custom  in  tlie  ^parishioners  paying  church  rales; 
this  was  holden  to  be  a  fatal  variance.  5  Ding.  316.  So,  evidence 
that  the  homage  have  been  accustomed  to  assess  a  certain  sum  of  mo- 
ney as  a  heriot  upon  alienation,  and  that  such  assessment  has  always 
been  made  with  reference  to  the  best  chattel  of  the  tenant,  will  not 
support  an  avowry  for  a  heriot  in  kind  apon  alienation.  1  B.  &  P. 
893.  So,  where  the  issue  was  whetlier  by  the  custom  of  the  manor  the 
wife  should  have  an  estate  in  copyhold  lands  for  her  life,  after  the  death 
of  her  husband;  evidence  that  she  was  entitled  to  ii  durante  vidwtaU 
was  holden  not  to  maintain  the  issue.  Doct.  PI.  205.  Dy.  192.  4  Co. 
SO  a.  But  an  allegation  of  a  custom  of  payment  by  the  chapel  wardens 
of  A.  to  the  church- wardens  of  B.,  has  been  hoMea  to  be  supported  by 
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eVid&nce  of  a  custom  of  paymoat  to  officers  acting  only  for  the  towD- 
ihip  of  B.,  not  co-extensive  with  the  parish  of  B.,  but  who  had  always 
been  described  as  the  church- wardens  of  B. ;  4  T.  R.  060 ;  for  this,  irt 
ttfbstance,  was  a  proof  of  the  custom.  See  10  East,  259.  So,  where 
a  custom  was  alleged  that  such  a  one  should  have  his  freedom  upon' 
paying  a  reasonable  fine,'  and  the  custom  proved  was  that  he  should 
pay  ^.  8d.f  it  was  holden  sufficient.    2  8tr.  1070.  see  4  T.  R  104. 

A  prescription  also  must  be  proved  in  substance  as  laid ;  ihcrefore' 
where  issue  was  joined  on  a  prescription  for  a  several  fishery  in  four 
places  ia  a  navigable  river,  and  it  appeared  in  evid6nce  that  the  right 
extended  to  two  of  the  places  only ;  the  variance  Was  holen  fatal,  event 
aiihough  the  trespass  were  committed  in  one  of  these  two  places.  I 
Camp,  309.  313.  So«  a  plea  prescribing  for  a  wright  of  common  gener. 
ally,  is  not  supported  by  evidence  of  a  right  of  common,  paying  one 
penny  for  it.  See  Cro.  £1.  563.  So,  a  prescription  for  common  in  100 
acres  is  not  pi^oved  by  evidence  of  a  right  of  common  in  50.  Id.  503. 
£lo,  a  prescription  for  common  for  all  commonable  cattle,  is  not  proved 
by  evidence  of  a  right  of  common  for  sheep  and  horses  only.  Bui.  tij 
P.  50.  3^e1w.  N.  P.  1110.  So,  where  the  right  claimed  was  for  the* 
occupiers  of  a  house  to  put  up  lines  in  a  certain  yard,  and  hang  linenr 
end  cloijies  there  to  dry,  and  the  proof  was  of  a  right  to  do  so  atf  to  the 
linen  and  clothes  of  their  own  familiesonly  ;  the  count  held,  that  as  the 
right  claimed  was  Jargen  than  that  proved,  the  evidence  cid  not 
support  the  statement,* and  the  plaintiff  was  accordingly  nonsuit.-  3  B. 
4&  Ad.  735.  But  if  the  party  claim  less  than  he  is  entitled  to,  1  Taunt* 
143,  «s  if  lie  claim  common  for  sheep,  and  if  it  appear  in  evidence^  that 
he  is  entitled  to  common  for  sheep  and  cows,  Cro;  El.  7^2f,  it  is  suffi- 
cient. 0b,  if  there  be  a  variance  between  the  pleading  and  evidence 
as  to  the  numl>er  of  acres  &c.  by  reason  of  which  a  right  by  prescrip-* 
tion  is  claimed,  it  seems  to  be  immaterial ;  therefore,  where  a  declara-' 
tion  stated  the  plaintiff  to  be  seised  of  sixty  acr^s  of  meadow  &c.,  and 
entitled,  in  respect  of  them,  to  a  right  6f  common  ;  and  the  jury  fociiid  i 
rifi^ht  of  common  in  respect  of  thirty  acres;  it  wasi  holden  sufficients 
Palm.  2G9,  Cro.  Jac.  620.  So,  a  right  elaiOned  in  respect  of  a  mc^uage 
and  twenty  acres,  may  be  supported  by  evidence  of  a  right  in  respect 
of  a  messuage  and  eighteen  aqres  only.  Cro.  EL  531.  80,^1  claim  of 
common  in  respect  of  a  mfessuage  and  land,  tmy  be  supported  by  *evi- 
dence  of  a  right  of  common  by  reaped'  of  the  patty's  possession  of  land 
only.     2  Barn.  &  Aid.  360. 

As  to  the  effect  of  a  sciticetf  see  ante,  p.  121.  J^i>'-^ 

«  «  a 

As  to  the  effect  of  particulars  of  the  plaintiff's  deipand  having  been 
givea:  the  plaintiff  cannot  give  evidence  of  any  matters  not mentioned 

51  [•»!#] 


945a  fiVlDENC£. 

in  his  bill  of  particulars,  under  any  of  the  counts  in  his  declaraffoir  f9 
which  his  bill  of  particulars  is  applicable.  See  2  Arch.  Pr.  C.  P-  [49^,] 
226.  Nor  can  he,  of  course,  give  evidence  of  any  items  in  it  not  war- 
ranted by  the  declaration.  But  for  mere  inarcuracies  in  it,  by  which 
the  defendant  could  not  have  been  misted  or  deceived,  no  objection  c«d 
be  taken,  variances  between  the  particulars  and  proof  in  such  cases 
being  deemed  immaterial.  See  2  Arch.  Pr.  C.  P.  226.  8  Bing.  37h 
411.     1  Dowl.  18. 

Matter  of  Defence.']  Deeds  and  other  contracts  most  be  stated  trufy 
rn  a  plea;  if  put  in  issue,  the  slightest  variance  in  substance  between 
the  deed  or  contract  given  in  evidence,  and  that  laid,  will  be  faiaL 
The  rule  upon  this  subject  is  the  same  in  pleas  as  in  declarations.  See 
ante,  p.  830 — 836.  Where  a  plea  alleged  that  '^A.,  by  his  wriiwg^ 
sold  the  aftermath  of  land  to  B.,*^  the  court  held  that  this  allegation  wa9 
not  proved  by  evidence  that  B.  was  tim  purchaser  of  the  aftermath  at 
an  auction,  held  for  the  purpose  of  selling  it  under  a  statute  enabling 
A.  to  sell  by  writing,  and  that  KSs  agent  wrote  the  name  of  B.  in  the 
printed  catalogue  as  the  purchaser,  and  that  B.  gave  his  promissory  note 
for  the  price.  8  T.  R.  151.  So,  where  a  plea  stated  that  a  select  ves- 
try was  duly  assembled,  but  rn  evidence  it  appeared  that  one  of  the 
vestrvmen  had  not  been  summoned,  nor  did  he  attend  :  the  court  hdd 
that  the  evidence  did  not  support  the  plea.  7  Bing.  305.  So,  where  a 
plea  justified  a  libel  as  true,  which. charged  the  plaintiff  with  cruelly 
beating  his  horse,  and  knocking  out  one  of  its  eyes,  and  fhe  evidenee 
proved  the  cruel  beating  only  r  the  court  heM  the  evidence  did  not  sus- 
tain the  plea.  1  Car.  &  P.  295.  In  replevin,  the  defendant  avowed 
upon  a  contract  for  110/.  rent  per  annum,  and  at  the  trhal  proved  a  de- 
mise at  15s.  per  acre,  amounting  to  111/. :  the  variance  was  holdeo 
fatal.  4  Taunt.  320.  Where,  in  trespass  Ibr  taking  a  pianofor.e,  the 
defendant  pleaded  that  it  had  been  stolen  from  him  by  L. :  Lord  Lynd- 
hurst,  C.  B.,  held,  that  any  thing  which  might  be  given  in  evidenee 
against  L.,  if  he  were  then  on  his  trial'  for  the  felony,  was  aihnissible  to 
prove  this  plea.     6  Car.  &  P.  677. 

So,  matters  of  record  must  be  proved  a?  lard  ;  a  variance  belwceo 
the  record  set  out  and  that  produced  in  evidence,  will  be  fatal  in  a  pics, 
in  precisely  the  same  manner  and  under  the  same  cirenmstanees  as  ioa 
declaration.    See  ante,  p.  336.  888. 

So,  customs  and  prescriptions  in  pleas  must  be  proved  as  strictly  at  ' 
in  declarations.    See  ante,  p.  343,  344. 

So,  in  fact,  in  all  other  instances,  where  the  matter  of  a  plea  is  pot 
in  issue,  such  parts  of  it  as  cannot  be  rejected  as  surplusage  must  U 
proved  in  substance  as  laid;    See  ante,  p.  224»  225- 


t)J  MATTER  NOT  ALLEGED.  SM 

Matter  of  RBplication^  4^.]  The  rules  as  to  variance  betweeo  *plead- 
iag  and  evidence,  which  have  just  now  been  laid  dowh  with  reference 
to  declarations  and  pleas,  are  equally  applicable  to  replications  and 
other  subsequent  pleadings.  Wnere  a  plaintiff,  in  his  replication, 
pleaded  an  appearance  to  a  clauMwn  f regit  sued  out  of  the  Common 
Pleas ;  evidence  of  an  appearance  to  a  clatinan  frtgit  issued  out  of 
Chancery,  was  holden  not  to  support  the  replication.  3  New.  Kep. 
463.     See  also  3  &  &  Ad.  735. 

Matier  not  aUeged^  in  what  ca$e$J\    The  general  rule  is,  that  nothing 
shall  be  given  in  evidence^  which  does  not  directly  tend  to  tlie  proof  of 
the  matter  in  issue.    Thus,  in  an  action  for  use  and  occupation,  where 
k  became  maierial  to  prove  thai  the  rent  was  payable  quarterly,  the 
plaintiff  ia  proof  of  il  tendered  evidence  that  all  his  other  tenants  paid 
their  rents  quarterly :  Lord  Kenyon,  C.  J.,  held,  that  it  was  clearly  not 
evidence  in  that  cause ;  and  that  it  had  recently  been  decided  in  a  trial 
at  bar,  that  evidence  of  the  custom  of  one  manor  is  ho  evidence  of  the 
customs  of  a  manor  adjoining.    Peake,  R.,  130.     In  an  action  for  neg- 
ligence, the  plaintiff  cannot  give  evidence  of  any  other  act  of  negli- 
gence by  the  defetdant  or  his  servant,  but  that  which  caused  the  dam- 
age.    1  Car.  &L  P.  70.    In  trespass  for  taking  a  piano  forte,  the  defend- 
ant pleaded  a  justification  that  the  piano  was  his,  and  had  been  stolen 
from  him  by  A.  B. ;  and  at  the  trial,  in  evidence  of  the  felonious  intent, 
besides  proving  that  A.  B.  hired  the  piano  from  him  and  immediately 
sold  it,  dDc,  he  offered  to  prove  that  A.  B.  had  also  obtained  other  goods 
from  another  person,  under  similar  circumstances:  but  Lord  Lyndhurst, 
C.  U.,  held,  that  the  evidence  could  not  be  received.    6  Car.  &  P.  677. 
But  where,  in  an  action  for  a  libel  in  a  letter,  which  referred  to  an  ac- 
count of  the  same  transaction  coi^tained  in  a  newspaper,  Garrow,  B., 
held  that  the  plaintiff  had  a  right  to  have  the  account  referred  to,  read 
from  the  newspaper.     1  Car.  &l  P.  206.     In  an  action  against  the  cap- 
tain of  an  Indiaman  by  the  gunner's  mate  for  causing  him  to  be  flogged, 
the  plaintiff,  in  aggravation  of  damages,  offered  to  prove  that  he  was  a 
person  of  considerable  family  and  connections ;  but  Abbott,  C.  J.,  held, 
that  such  evidence  could  not  be  received,  unless  it  were  first  proved 
that  the  defendant  at  the  time  knew  him  to  be  so.    3  Stark.  R.  5l6. 
A  defendant,  in  an  action  for  a  libel  contained  in  a  newspaper  report  of 
a  coroner's  inquest,  has  been  allowed  by  Abbott,  C.  J.,  under  the  gene- 
ral issue,  to  prove,  in  mitigation  of  damages,  that  the  report  was  a  cor- 
rect one.    Moodv  ^  M.  40.    But  a  defendant  in  an  action  for  libel 
will  not,  even  in  mitigation  of  damages,  be  allowed  to  give  evidence  of 
libels  published  of  him  by  the  plaintiff,  but  not  connected  with  that 
which  was  the  sutQiMit  of  the  aciioa ;  it  would  be  allowing  a  kind  of 
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jfet-oflT,  of  one  libel  agarnsrt  another.  8  B.  &  C.  113;  In  an  action  for 
xlefamalion  of  a  schoolmaster,  in  stating  that  his  scholars  were  badly 
fed,  had  the  itch,  and  were  full  of  vernnin,  where  the  defendant  pleaded 
in  justification  that  the  statement  was  true,  Abbott,  G.  J.,  held  that  the 
plaintiff  could  not  ask  questions  of  the  witnesses  as  to  the  food  or  treat* 
ment  of  boys  in  a  certain  other  school,  as  compared  with  the  school  in 
question,  but  that  he  might  give  ^general  evidence  of  the  treatment  of 
boys  at  school,  and  shew  that  he  treated  them  as  well  as  they  could  be 
treated  for  the  stipend  he  received  with  them.  1  Car.  &  P.  65;  Also, 
h  Is  a  ge'neral  rule  that  no  evidence  shall  be  admitted  of  characiert 
unless  the  character  of  tt)e  party  be  immediately  in  issue.  See  1  Camp. 
207.  209  n.  There  are,  however,  some  cases  which  seem  exceptions 
to  this  rule,  but  which,  when  righijy  considered,  will  be  found  not  to  be 
so.  A  plaintiff  in  an  action  for  slander  has  been  allowed  to  give  evi* 
dence  of  his  previous  good  character;  5  Esp.  13 ;  but  it  must  be  recoU 
lected  that  this  is  one  of  the  matters  expressly  alleged  in  the  declara* 
tion  ;  and  in  a  subsequent  case,  Abbott,  C.  J„  refused  to  allow  it,  even 
where  a  justification  as  to  the  truth  of  the  libel  was  pleaded.  Ky.  & 
M.  305.  A  defendant  in  an  action  for  a  malicious  prosecution  has  been 
.allowed  to  give  evidence  of  the  general  bad  character  of  the  plaintiff, 
nfter  having  first  given  evidence  of  circ!umstances  of  suspicion  relative 
to  the  particular  transaction  which  was  the  subject  of  the  prosecution  ; 
2  Bsp.  720.  See  2  Stark.  60 ;  because  this  tended  to  the  proof  of  the 
existence  of  probable  cause  for  the  prosecution,  which  formed  a  material 
part  of  the  issue.  A  defendant  in  an  action  for  a  libel  has  been  lillowed 
to  give,  in  mitigation  of  damages,  evMence  that  the  plaintiff  at  tho  time 
of  the  libel  was  generally  suspected  of  being  guilty  of  the  practices 
imputed  to  him,  and  that  his  relations  and  acquaintances  had  ceased  to 
Tisit  him  on  that  account;  2  Camp.  251.  1  M.  &  S.  284,  but  see  11 
Price,  235 ;  or  to  prove,  it  seems,  the  generally  bad  character  of  the 
plaintiff  previously  to  the  libel ;  but  this  is  permitted  merely  in  mitiga- 
tion of  damnges,  for  what  injury  can  the  character  of  that  man  reciMve 
who  was  already  a  rcprribate  in  character  at  the  time  of  the  libbl  T  But 
the  defendant  sh^l!  not  be  permitted  to  prove  the  plainiiff  guilty  of  the 
offence  imputed  to  him  by  ti.e  liheK  unless  he  have  put  it  in  issue  by  a 
justification.  2  Str.  1200.  2  Selw.  N.  P.  U86  (n.  6.)  So,  in  an  action 
for  criminal  conversation,  the  defendant  may  prove  in  mitigation  of 
/damages,  that  the  wife  hud  been  previously  connected  with  other  men ; 
Pul.  N.  P.  27.  296.  per  Cur.  4  T.  II.  651  ;  or  that  she  had  made  tiie 
jRrst  advances  to  him,  and  solicited  the  criminal  intercourse  ;  1  Selw, 
N.  P.  25.  Per  Kenyon,  C.  J.,  2  Esp.  562;  for  what  injury  has  the 
biisband  kost^ine4  by  the  loss  of  the  society  of  a  writ^  of  such  a  chatr 
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Acler  7  So,  in  an  action  for  seduction,  similar  evidence  is  received,  for 
nearly  the  same  reasons,  1  Camp.  460,  and  see  S  Id.  510.  And  when 
evidence  is  thus  received  of  bad  character,  the  party,  of  course,  is  allow, 
ed  to  adduce  evidence  to  rebut  it ;  and  this  distinction  seems  to  be 
taken  upon  the  subject,  namely,  ir  one  party  give  evidence  of  the  general 
bad  character  of  another,  the  latter  may  answer  it  by  evidence  of 
general  g«iod  character;  1  Camp.  400.  see  1  Car.  &  P.  100 ;  but  ir  one 
party  give  in  evidence  particular  instances  of  bad  conduct  on  the  pdrt 
of  Another,  the  latter  cannot  answer  it  by  evidence  of  general  character 
b«ic  must  confine  his  evidence  to  the  disproof  of  the  particular  facta 
alle^d  by  the  othen  t  Camp.  400.  in  the  cases  above-mentioned, 
the  character  of  the  wife,  daughter,  &e.  is  substantially  and  in  fact  put 
in  issue  ;  and  they  are  therefore  not  to  be  deemed  exceptions  to  the 
general  rule.  The  only  case  which  can  be  fairly  considered  an  excep- 
iion  *ia  this,  namely,  that  where  the  attesting  witness  to  a  will  &c.  is 
dead,  and  any  fraud  is  imputed  to  him  in  having  attested  iu  evidence 
huB  been  received  as  to  his  character.  1  Camp.  209  n.  210.  8  Esp. 
984.      5  Bing.  435. 

Where  the  pleading  is  allowed  by  law  to  be  general,  it  is  of  course 
permitted  to  the  party  to  support  it,  by  giving  the  special  matter  in  evi. 
deoce :  thus,  in  support  of  the  common  counts  in  assumpsit  and  debt, 
tlie  plnintiflT  gives  in  evidence  the  particulars  of  the  goods  sold,  the 
work  dune,  the  money  expended,  &c. :  and  even  in  litis  case  the  de- 
fendant may  restrict  the  plaintiff  in  hi^  cvidencct  by  previoiisly  obtain* 
ing  from   him  a  bill  of  particulars  of  his  demand ;  in  which  case  the 
plaintiff  will  not  be  permitted  to  give  evidence  of  any  item  not  stated 
in  such  particulars.    See  2  Arch.  Pr.  C.  P.  [47,  48],  224.     In  trover^ 
though  the  conversion  is  stated  generally,  yet  the  particulars  of  it  are 
given  in  evidence  at  the  trial.    So,  in  case  for  a  disturbance,  and  oiher 
possessory  actions,  although  the  declaration  do  not  state  a  title,  yet  the 
plaintiff  will  be  obliged  to  prove  a  good  title  to  the  easement,  common, 
jSic,  claimed,  at  the  trial.     Ante,  p.  93.    So,  where  a  plaintiff  pleads  a 
4natter  which  was  not  lawful  at  common  law,  but  to  the  validity  of 
which  a  statute  makes  certain  circumstances  necessary :  wc  have  seen 
!(ante,  p.  98,  94)  that  it  is  not  necessary  to  allege  these  circumstances 
ill  pleading;  but  they  must  be  proved  nt  the  trial,  if  the  matter  be  put 
in  issue.    So,  when  a  defendant  pleads  the  general  issue,  he  may  give 
in  evidence  every  particular  fact  and  eiroumstance  which  tend  directly 
to  disprove  the  facts  put  in  issue  by  it.    So,  in  some  cases  at  common 
law,   (as  in  ejectment,)  and  in  some  by  statute,  (as  in  actions  against 
justices  of  peace,  constables,  officers  of  excise,  &c.,)  instead  of  plead- 
iog  8j)e6ialiy  matter  vbiob  fionfesses  and  avoids  the  cause  of  action 
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stated  in  the  declaration,  the  defendant  may  plead  the  general  is»ae  and 
give  the  special  matter  in  evidence.  But  ali  these  are  rather  illustra- 
tions of,  than  exceptions  to,  the  rule  above-mentioned,  namely,  that 
nothing  shall  be  given  in  evidence  which  does  not  directly  tend  to  the 
proof  of  the  matter  in  issue. 

Special  Damtige.']    Special  damage,  when  laid,  is  either  essential  to 
the  maintenance  of  the  action,  or  it  is  laid  merely  by  way  of  aggrava- 
tion ;  if  the  former,  it,  or  so  much  of  it  as  proves  some  damage  received 
must  be  proved,  otherwise  the  plaintiff  will  be  nonsait ;  if  the  latter, 
feriinjiC  to  prove  it  will  merely  have  tho  efiect  of  preventing  the  plain- 
tiff from  recovering  additional  damages  in  respect  of  it.     We  have 
seen  (ante,  p.  156)  the  particularity  with  which  such  special  damage 
must  be  stated  ;  and  it  must  be  proved  in  substance  as  hiid.    Thus,  in 
an  action  by  a  woman  for  words,  per  quod  she  lost  her  marriage  with 
J.  S.  et  alias  personis^  Lord  Holt,  C.  J.  said,  that  he  would  notstff^r 
the  plaintiff  to  give  in  evidence  a  loss  of  marriage  with  any  other  per* 
son  but  J.  8.     1  Salk.  287.     In  an  action  by  a  baker,  for  slander  of  hioi 
in  his  trade,  where  it  was  laid  as  special  damage  that  several  persons 
named  had  caused  to  buy  his  bread,  a  witness  on  behalf  of  the  plaintiff, 
and  who  kept  a  shop  at  which  his  bread  was  sold,  proved  that  the  per. 
sons  so  named,  whom  be  was  in  the  habit  of  serving  with  the  platoirff's 
bread,  ^refused  to  take  it  any  longer ;  but  being  asked  what  reasons  they 
assigned  for  their  refusal,  Best,  C.  J.,  held,  that  what  they  stated  to  the 
witnoHs  was  not  evidence ;  they  might  themselves  have  been  called  as 
witnesses,  when  thev  could  have  stated  on  their  oaths  tlieir  reasons  for 
not  continuing  to  take  the  plaintiff's  bread.    2  Car.  &  P.  201. 

Ant^ndwifilt  in  Vases  of  VariaaceJ]  By  stat.  9  6co.  4,  a  15»  reci- 
ting that  *'6reat  expense  is  often  incurred,  and  delay  and  fiiilore  of 
justice,  takes  place,  by  reason  of  variance  between  writings  produced 
in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the  record  on 
which  the  trial  is  had,  in  matters  not  poaterial  to  the  merits  of  the  case, 
and  such  record  cannot  now  in  any  case  be  amended  at  the  trial,  and  ia 
some  cases  cannot  be  amended  at  any  time  ;  it  is  enacted,  **  That  it 
shall  and  may  be  lawful  for  every  court  of  record  holding  plea  io  civil 
actions,  any  judge  sitting  at  nisi  prius^  and  any  court  of  oyer  and  ter- 
miner and  general  gaol  delivery  in  England,  Wales,  the  town  of  Ber- 
wick upon  Tweed,  and  Ireland,  if  such  court  or  judge  shall  see  fit  so  to 
do,  to  cause  the  record,  on  which  any  trial  may  be  pendii^  before  ao/ 
such  judge  or  court,  in  any  civil  action,  or  in  any  indictment  or  infoitna- 
tion  for  any  misdemeanor,  when  any  variance  shall  appear  between  aajr 
matter  in  writing  or  io  print  produced  in  evidence,  and  the  recital  ur 
aettiQg  forth  thereof  upoa  the  record  wheiooa  the  trial  ia  pending,  to  be 
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fMftwtth  amended  in  such  particolar  by  some  officer  of  the  court,  on 
paymeut  of  such  costs  (if  any)   to  the  other  party,  as  such  court  or 
judge  sfrnll  think  reasonable  ;  and  thereupon  the  trial  shall  proceed  as  if 
00  such  variance  had  appeared;  and  in  case  such  trial  shall  be  had  at 
nisi  priuSf  the  order  for  the  amendment  shall  be  indorsed  on  the  postea^ 
and  returned  together  with  the  record ;  and  thereupon  the  papers,  ro\\» 
and  other  records  of  the  court,  from  which  such  record  issued,  shall  be 
amended  accordingly.**     Where  a  bill  of  exchange  was  stated  in  the 
declaration  to  be  drawn  by  J.  8.  to  his  own  order,  but  when  produced 
in  evidence  it  appeared  to  be  drawn  in  favour  of  another  person,  the 
judge  ordered  the  record  to  be  amended,  and  the  court  afterwards  held 
that  he  had  done  rightly.    Parks  v.  Edge,  1  Cromp.  <fe  M .  420.  and  see 
4  Car.  &  l\  24.  22.  79.    So,  where  a  judgment  was  stated  to  have  been 
recovered  in  the  Court  of  King's  Benchy  and  when  produced  at  the  trial 
it  appeared  to  be  a  judgment  of  the  Court  of  Common  Pleas,  Lord 
Tenterden,  C.  J.,  ordered  the  nisiprius  record  to  t>e  amended  according 
to  the  truth  ;  he  sa;d  he  had  no  doubt  the  statute  warranted  the  amend- 
ment.    Moody  6l  M.  359.    So,  in  an  action  for  not  obeying  a  subpcenar 
where  the  declaration  stated  that  a  copy  of  the  writ  was  left  with  the 
defendant,  and  it  appeared  in  evidence  that  copy  served  was  directed  ta 
the  defendant  and  John  Doe,  whereas  the  original  was  directed  to  the 
defendant  and  two  other  witnesses  bv  name :  Lord  1'enterden,  at  the 
trial,  ordered  the  nisi  prius  record  to  be  amended,  by  inserting  of  ^'a 
copy  of  the  said  writ  of  subpoena,'*  the  words  **  a  copy  of  so  much  of 
the  said  writ  of  subpcena  as  related  to  the  said  defendant ;  and  the  Court 
of  Common  Pleas  held  that  the  amendment  was  fully  warranted  by  the 
statute  ;  for  as  the  declaration  stated  that  a  copy  of  *ihe  subpcena  waa 
served,  it  was  the  same  as  if  the  writ  were  set  out  in  the  declaration^ 
in  which  case,  of  course,  a  variance  between  it  and  the  writ  produced 
in  evidence  would  be  amendable  under  the  statute.    8  Bing.  224.    So, 
where  the  declaration  stated  a  contract  to  pay  by  bills  dtie  before  the 
15th  of  February,  and  the  written  contract  was,  to  pay  by  bills  due  hy 
the  J  5th  of  February:  this  was  holden  to  be  amendable  within  the  stat- 
ute, although  the  declaration  did  not  profess  to  set  out  any  contract  in 
writing.    4  B.  &  Ad.  4T9.    But  where,  in  replevin,  the  avowries  stated 
a  holding  on  certain  terms,  but  by  the  lease,  when  produced  in  evidence 
it  appeared  that  the  holding  was  on  different  terms  i  Park,  J.,  held  that 
he  had  no  authority  by  this  statute  to  order  an  amendment,  because  the 
avowries  did  not  profess  to  set  out  as  recite  the  lease,  and  the  act  of 
parliament  only  applied  to  cases  where  the  written  instrument  is  pre- 
fessed  to  be  set  out  or  recited  in  the  pleading.    3  Car.  &  P.  594.    So, 
in  an  action  for  maliciously  holding  to  bailr  where  the  declaration  stated 
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a  judgment  of  nonsuit  in  the  ortginfti  action,  and  the  evidence  ime  of  i 
rule  to  discontiouance  only  :  Lord  Tenterden,  C  J.,  held  that  lie  could 
not  remedy  it  by  pin  amendment  under  this  aci,  booauae  tliis  was  not  a 
mere  mistake  in  setting  out  a  written  instrament,  but  was  an  allegation 
of  a  matter'toliilly  different*    Moody  &  Al.  258. 

And  by  stat.  3  &  4  W.  4,  c.  42,  s.  28,  reciting  that  m  Great  expense 
is  often  incurred,  and  delay  or  fiiilure  of  justice  takes  place  at  triaif, 
by  reason  of  variances  as  to  some  particular  or  particulars  between 
the  proof  and  the  record,  or  setting^ forth  on  the  recorder  docuoieDt  on 
which  the  trial  is  to  be  had,  of  contracts,  customs,  prescriptions,  names, 
and  other  matters  or  circamstaiices  .not  material  to  the  merits  of  the 
case,  and  by  themistatemcnt  of  which  the  opposite- party  cannot  have 
been  prejudiced,  and  tlie  same  capnot  in  any  case  be. amended  at  the 
trial,  except  where  the  variance  is  between  any  matter  of  wriiiog  or  in 
print. produced  in.evidenceand  the  record  ;  and  that  it  is  expedient  to 
allow  such  amendments  as  hereinafter  mentioned  to  be  made  on  the  triat 
of  the  cause :  it  is  therefure  enacted,  that  it  shall  be   lawful  fur  any 
court  of  record,  holding  plea  in  civil  actions,  and  any  judge  sitting  at 
nisi  priuSf  if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause  the 
record,  writ  or  document  on  which  any  trial  may  be  pending  before  any 
such  court  or  judge,  in  any  civil  action,  or  in  any  information  in  the 
nature  of  a  quo  warranto^  or  proceedings,  on  a  manifamus,  when  any 
Tariance  shall  appear  between  the  proof  and  the  recital  or  sotting  forth* 
on  the  record,  writ,  or  document  on  which  the  trial  is  proceeding,  of 
any  contract,  custom  prescription,  name,  or  other  matter,  in  any  partic- 
vlar  or  particulars  in  the  judgment  of  such  court  or  judge  ix>t  material 
to  the  merits  of  the  cmc,  and  by  which  the  opposite  party  cannot  have 
been  prejudiced  in  the  conduct  of  .liis  act-ion,  prosecution,  or  defence,  to- 
be   forthwith  emended  by  some  oiRcer  of  the  eourt  or   otherwise,- 
both  irn  the  part  of  the  pleadings  wliere  .such  variance  occurst  and  in 
»e very  other  part  of  the  pleadings  where  it>may  become  necessary  to- 
amend,  on  such  terms  as  to  payment  of  costs  to  the  other  pariy,-or  post- 
poning the  trial  to  be  had  before  the  sama  <»*  another  jury,  or  both  pay- 
ment of  costs  and  postponement,  as  such  court  or  iudge  shall  thiak 
^jpeasonafale ;  and  in  case  such  variance  shall  be  in  some  particular  or' 
particularev  to  the  judgment  of  such  court  or  judge,  >not  material  to  the 
merits  of  the  case,  but  such  as  that  the  opposite  partymay  have  beea 
prejudiced  thereby  io  the. conduct  of  his  action,  prosecution,  or  defence^ 
then  such'  court  or  judge  shall  have  power  lo  cause  the  same  to  bo 
amended  upon  payment  of  cosu  to  the  other  party,,  and  withdrawisg 
the  record*  or  postponing,  the  trial  as  aibrasaid,  as  such  court  or  judge 
ishall  think*  seasonable ;  aodafter  any  suoh  amendment ;  the  trial  shall^ 
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pNme4  VI OM^  iIm  same  vhfdl  be  proceeded  with,  in  the  same  manaer 

in  til  respecu.  both  wiih  respect  to  the  liability  of  witnesses  to  be  indict- 

ed  for  perjury  aad  otherwise*  as  if  no  soch  variance  had  appeared ;  and 

IB  case  such  trial  shall  be  had  at  nin  prwu  or  by  virtue  of  such  writ 

as  aforesaid,  the  ordor  for  the  i^mendment  shall  be  indorsed  on  the  pos^ 

tsa  or  the  writ>  as  the  cpse  mqy  be«  and  returned  together  with  the  rec- 

Old  or  writ*  and  tberoopon  such  papers,  rolls,  and  other  records  of  the 

court  from  which  such  record  or  writ  issued,  as  it  may  be  necessi^ry  to 

afnend^  shall  bo  amended  accordingly ;.  and  in  case  the  trial  shall  be 

had  in  any  court  of  record,  then  the  order  for  amendment  shall  be 

entered  on  the  roll  or  other  docuioent  upon  which  the  trial  shall  be 

had;  provided  tliat  it  shall  be  lawful  for  any  party,  who  is  dissatisfied 

with  thn  decision  of  soch  judge  at  nisi  jirtas,  sberiflf  or  oth^  ofGceri 

raspeotin^  his  allowance  of  suck  amendment^  to  apply  to  the  pourt 

fimoa  which  such  record  or  writ  issued,  for  a  new  trial  upon  that 

ground  ;  and  in  case  any  sqch  court  shall  think  such  s^nendnmit  impro* 

per»  a  new  trial  shall  be  gnipted  accordingly,  on  such  terms  ai^  the  court 

shall  tbink  fit,  or  the  court  shall  make  such  other  order  as  to  them  may 

leem'  oieet,'*     Under  this  act  it  has  been  holden,  that  where  the  decla* 

ratioa   staled  a  promise  to  *^  pay,"  and  the  evidence  was  of  a  promise 

to  *^  guarantee,"  the  nisi  prius  record  might  he  amended  by  substituting 

the  one  word  for  the  other^    1  Ad.  &  B.  61. 

If  the  judge  at  hm  prius  refuse  to  amend  under  either  of  these  acts 
his  dejcision  ie  this  respect  will  be  final,  and  the  court  will  not  after- 
wards  allaw  the  propriety  of  it  to  be  discussed  before  them.    Seie  1  Ad. 

Where  tho  plaiiitiff  declaied  upon  his  possession  of  a  mill,  and  that 
by  raasoD  (hereof  hP  had  a  right  to  a  cor^iin  watercourse  $  and  the  evi- 
denee  proved  no  right  io  respect  to  the  mill,  but  a  right  in.  the  pli^intiflF, 
before  the  mill  was  buik,  as  occupiers  ie  the  land :  the  court  held  this 
te  be  a  variance,  which  epu|d  not  be  amended  under  stat.  3  ^  4  W.  4, 
c«  49,  s.  93 ;  it  was  in  a  matter  material  to  the  merits  of  the  case,  and 
the  defendant,  who  came  prepared  to  dispute  the  right  io  respect  of  the 
mill  only,  would  be  prejudiced  in  the  conduct  of  his  defence  by  it. 
FrmdmmY.  Ewrl  ftf Fubiwah  etaL    9  Ad.  &  £.  452. 

Sect.  II. 
}%e  Manner  of  proving  Ae  MaHenp^  in  /fsite» 

BvidoMe  may  be  classed  under  three  heads :  Admbsioniiv  Pmsufnpf 
iions»  and  psoofii  ;,eaeh  of  wfaicb  it  asay  be  neo^staiy  t^  qoowd^  with 
some  mionteness. 
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Admhsinns.']    An  admission  of  a  fact  by  either  party,  renderi  it  mi^ 
nccesHory  for  his  adver^sary  to  |>rovc  it.     See  Gilb.  Ev.  187, 

The  highest  species  of  admission  is  that  which  appears  upon  record; 
and  it  is  conclusive  against  the  party  making  it.     If  a  defeodanl  coa- 
fess  and  avoid  the  count  by  his  plea,  he  admits  every  fact  stated  in  ibe 
count;  if  a  plaintiff  by  his  replication  confess  and  avoid  the  plea,  he 
admits  every  fact  staled  in  the  plea.    So,  if  a  defendant  plead  in  abate- 
ment  or  bar,  he  admits  that  the  court  has  ^jurisdiction  of  the  action:  if 
he  plead  in  abatement,  he  admits  that  he  has  no  grounds  for  pleading, 
flity  other  plea  in  atmtennent  precedent  to  it  in  the  order  for  pleading ; 
see  ante,  p.  283  ;  or  if  he  plead  in  bar,  he  admits  that  he  has  no  grounds 
for  plcadii]g  in  abatement.      In  assumpsit  by  an  administrator  upon 
promises  to  the  intestate,  the  defendant,  by  pleading  the  general  issuer 
was  holden  to  be  precluded  from  objecting  to  the  letters  of  administra- 
tion, as  not  being  pro()erry  stamped  ;  for,  by  this  plea,  he  admitted  that 
the  plaintiff  was  administrator.    2  M.  &  S.  553.     And  now,  by  Reg. 
PI.  II.  4   W.  4,  I.  s.  21,  **in  all  actions  by  and  against  assignees  of  a 
biinkrupt  or  insolvent,  or  executors  or  administrators,  or  persons  au- 
thorized by  act  of  parliament  to  sue  or  be  sue  1  as  nominal  parties,  the 
character  in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to 
sue  or  be  sued,  shall  not  in  any  case  be  considered  as  in  issue,  uo/css 
sficcially  denied.^    So,  if  a  defendant  aHow  judgment  to  pass  iigaidst 
him  by  default,  this  is  an  admission  of  every  material  allegation  in  the 
declaration.    Therefore  in  an  action  upon  a  bond  against  a  surety,  con* 
diiioned  for  the  payment  of  money  wKhina  certain  time  after  notice, 
and  notice  was  accordingly  averred,  and  a  breach  stated,  it  was  holder 
that  the  defendant,  by  allowing  judgment  to  go  by  defauh,  had  admit- 
ted the  notice,  as  well  as  the  execution  of  the  bond,  dec. ;  alihiiugh  it 
would  proliably  be  otherwise  if  the  averment  of  notice  and  the  breach 
had  been  contained  in  a  suggestion  under  stat.  8  &  0  W.  3,  c.  11,  s.  8^ 
and  nor  embodied  in  the  declaration.     8  Car.  fc  P.  608.  and  aee  2  Camp. 
121.    But  an  adm'ssion  on  the  record  cmnot  be  made  use  of  in  proof 
of  other  issues  in  the  same  aciion  ;  as  fc»r  instance,  if  a  defendant  |  lead 
the  general  issue  and  a  special  plea,  and  the  special  plea  be  huldcn  bad 
on  demurrer,  the  plaintiff  will  not  be  allowed  to^make  use  of  any  admis- 
sion in  the   special  plea,  as  p.''oof  of  his  case  under  the  general  issue. 
5  ('ar.  &  P.  08.  247. 

Similar  to  this  is  the  effect  of  a  payment  of  money  into-  court.  By 
paying  money  into  court,  the  oefendant  acknowledges  that  the  contract 
or  other  cause  of  action  is  as  described  in  the  declaration;  and  all  that 
remains  for  the  plaintiff  to  provei  is  the  amount  of  damages.    See  mora 
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particularly  on  this  subject,  2  Arch.  Pr.  C«  P.  [42]  202.  and  see  2  Barn, 

6  Aid.  116.     2  Bing.  277.     7  Taunt.  450.    8  Taunt.  05. 

T.ie  next  in  order  is  an  admission  upon  oath  of  the  party:  such  as, 
for  instance,  his  answer  to  a  bill  io  equity,  see  3  Camp.  115.  Peake  R 
2GS.  and  post,  Ch.  2.  s.  2,  or  his  depositions  before  commissioners  of 
bankrupt,  see  4  Camp.  10.  1  Camp.  30.  2  Stark.  276.  7B.  &('« 
623,  or  his  affidavit.  Glib.  Ev.  51.  56.  7  Taunt.  577.  4  Bing.  623. 
But  it  may  be  doubted  how  far  such  admissions,  when  made  under  com. 
pulsion,  such  as  an  answer  to  a  bill  in  equity,  or  an  examination 
before   commissioners  of  bankrupt,  are  evidence  of  an  account  stated. 

7  B.  &  C.  623. 

Ftiurthh/,  the  admission  of  tlio  party,  either  in  writing  or  by  parol. 
Thus,  if  any  thing  be  admitted  by  a  deed  to  which  he  is  a  party,  the 
deed  may  be  given  in  evidence  against  him,  or  against  any  person  claim* 
iog  under  him.    See  Stark.  43.     1  Camp.  367.    2  B.  &;  B.  12.  and  see 
ante,  p.  205.     Where  a  person  who  had  been  mortgagee  of  some  prcm* 
ises,  took  a  conveyance  of  them  from  the  assignee  of  the  mortgagor,  in 
which  they  were  described  as  unincumbered  ;  it  was  *holden  that  this 
conveyance  was  evidence  agamst  him,  of  the  mortgage  having  been 
paid  c»flr.    2  Stark.  52.     So,  a  deed  of  grant  to  a  corporation  by  a  |mr* 
ticular  liame,  is  evidence,  as  against  persons  claiming  under  the  grantor, 
of  the  corporation  being  known  by  that  nanoe  at  the  time.     8  Bast,  487. 
and  see  2  Bist,  457.     S  >,  in  an  action  cm  stat.  8  Ann.  c.  0.  against  ih3 
master  of  an  apprentice,  it  was  liolden  that  an  allegation  that  **  A.  B.  by 
a  certain  indenture,  &c.  put  himself  apprentice  to  tlie  defendant,"  d(c., 
might  1)0  proved  by  the  production  of  that  part  of  the  indenture  execu* 
ted  by  the  defendant,  in  which  it  was  recited  that  A.  B.  had  put  himself 
apprentice  &c.     5  T.  K.  465.    So,  when  one  deed  is  recited  in  another, 
this  is  af)  admission  of  the  recited  deed  by  all  parties  to  the  deed  reciting 
it,  and  may  be  given  in  eviiience  as  such  against  them  and  all  persons 
claiming  under  them.    Gilb.  Bv.  08.    So,  a  notice  that  a  partnership  is 
dissolved,  signed  by  the  parties,  for  the  purpose  of  being  inserted  in  the 
Gazelle,  was  holden  to  be  sufficient  evidence  of  the  dissolution  for  all 
purpisos  aga'n.'tt  the  piriies  sigoin-^  it,  although  the   partnership  was 
constituted  by  dee>l,  and  consequently  must  have  been  dissolved  by 
deed.     4  Camp.  373.     1  Stark.  181.    So,  where  matter  alleged  as  in- 
ducement In  a  declaration  in  an  action  for  libel  was  admitted  and  re- 
cognized by  the  lii>el  itself,  that  was  deemed  sufficient  proof  of  it.     3 
Biiig.  432.     So,  return  made  of  the  sale  and  delivery  of  corn,  by  tlie 
seller,  is  evidence  against  him  of  such  sale  and  delivery  ;  but  it  is  not 
conclusive  evidence  that  the  sale  and  delivery  were  uneondiiionaJ.  nor 
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of  soch  sale  «ik1  deKvery.  1  Can  &  P.  908.  S«n  a  party's  reo^pl  if 
good  ev'idence  as  an  aoknowledgment  of  a  pajrmeat ;  1  Camp.  892.  see 
2  Stark.  80,  although  it  is  fiot  cooeiaaive  evidene^,  2  T.  R.  86ft,  if  it 
cao  be  shown  that  it  originated  in  some  imposittim  practised  upon  the 
party  who  gave  it.  1  Camp.  802.  Where  in  an  action  bf  two  co- 
trustees for  money  had  and  received  to  their  ase,  the  defeodaut  gave  ia 
evidence  a  receipt  for  the  money  by  one  of  them :  this  ^as  hoiden  oot 
to  be  conclusive,  and  the  platntiffi  were  allowed  to  give  evidence  that 
the  giving  of  the  receipt  was  a  fraudulent  tmosactioo,  and  that  in  fact 
no  money  had  been  paid.  8  B.  &  C.  421.  &»,  if  the  bolder  ^f  a  bill 
write  a  receipt  upon  it,  when  it  is  taken  up  by  an  indorser,  this  will  aot 
prevent  an  action  being  maintained  upon  it  against  the  acceptor,  diaw- 
er,  or  any  previous  indorser;  but  the  receipt  may  be  explained  by  evi- 
dence, so  as  to  shew  the  acceptor  dec.  still  liable  notwithstaaditig.  See 
8  B.  &  Ad.  813.  Where  the  plaiotifi*  entered  an  aocouat  in  writing 
of  goods  and  cash  furnished  to  the  defendant  from  time  to  timei  each 
page  of  which  was  authenticated  by  the  defeodaiM's  ackftowiegment  in 
writing  of  the  receipt  of  the  contents :  it  was  hoiden  that  ahhoqgh  soch 
an  acknowledgment  in  writihg  codd  not  be  grven  ifi  evidenee  j»er  se»  in 
respect  of  the  cash  items  amounting  to  above  Ms.  ia  each  page,  for 
want  of  reiceipt  stamps,  yet  that  it  was  competent  io  the  phimiffto 
prove  that  upon  calling  over  each  artide  to  the  defoiidanu  he  admitted 
that  he  had  received  the  same;  and  that  the  witness  might  refresh  liis 
ttiemory  by  referring  to  the  accounts.  1  East,  4M.  80,  where  ihe 
party  in  a  letter  dated  the  80ih  March*  showed  that  he  was  then  a  abace* 
holder  in  a  particular  company,  this  was  hoiden  to  be  good  evidence  of 
that  fact,  although  the  books  of  the  cranpany  contained  An  entry  *<af « 
•ate  of  his  shares  to  a  purchaser  on  the  28th  March.  U  B.  d&  C.  866. 
So,  where  the  defendant,  a  prisoneri,  wrote  to  the  tow6  agent  of  the 
plahiti<r*B  attorney,  desiring  that  a  confidential  derk  might  be  aent  to 
him,  with  whom  he  mi^t  communicate  on  Cbe  subject  vf  the  |>laimid's 
claim,  and  a  cleric  was  acconKugly  sent^  to  whom  he  ofiered  m  ecwupo- 
sition  of  lbs.  in  the  pound,  and  with  a  view  toahat  eOikipositioQ  adsMt- 
ted  the  debt  to  be  61/.:  this  admission  was  hoiden  good  evidence  of  the 
debt  and  its  amount.  6  Car*  &  P.  486.  and  see  id.  487.  80,  ia  an  ac- 
tion on  a  warranty  of  a  horso,  the  only  evidence  of  the  warranty  wss 
a  subsequent  letter  of  the  plaintiff  to  the  tiefeodant,  in  which  he  wrote 
thus :  **  you  will  remember  that  you  represented  the  horse  to  one  as  a 
five-year  old"  &c.,  and  the  answer  of  the  defendant  **  the  hor»e  is  as  I 
represented  him  ;**  Best,  C.  J.,  left  it  to  the  jury  to  say  whether  they 
believed  this  to  have  taken  place  at  the  time  of  the  sale,  for  if  ao  k  was 
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Vh  Wbefie  thp  derendaot  flold  |[oodi  to  (he  plaintiff  in  1895t«iid  the 
l^iatiff  sold  goods  to  the  defendant  in  1830 ;  the  plaintiff  brought  his 
action  lor  the  latter  goods  in  ld38|  to  which  the  defendant  pleaded  a  set 
offof  the  foniier  goods,  and  the  plainiiffrepiied  the  statute  of  liBaita«> 
tioos :  at  the  trial  before  the  sheriff,  the  defendant  proposed  to  give  evi* 
dance  of  a  conFersatioti  between  him  aad  the  plaintiff,  relaiive  to  the 
plaintiff 'a  debt  to  hiiA»  at  the  time  of  the  sale  of  the  goods  in  1830,  but 
(be  uaden'theriff  rejected  the  evidenoe«  on  the  ground  that  the  set-off 
was  barred  by  the  ,  statute  of  limitations  ;  the  court  however  held  tliat 
the  evidence  oiq^t  to  have  been  reeeived*  as  it  migbt  have  shown  that 
the  goods  sold  in  1830,  ,were  as  a  paysMot  Am*  thoae  sold  in  1826,  md 
so  woulil  be  a  bar  to  the  action,  and  they  therefore  granted  a  new  trial. 
1  fiifig.  N.  C.  441.  In  an  ejectment  by  a  landbrd  against  his  tenant  for 
a  forteiture,  evidence  was  i^oeived  of  a  previous  acknowledgment  by 
the  ieseor  of  the  plaintiff  that  he  had  assigned  his  interest  in  the  piiemi« 
ses  to  an«>tber.  2  Stark.  280.  So,  in  an  action  on  a  bill  of  exchange, 
evideaee  being  given  of  an  admission  by  the  .plaintiff  that  he  had  no  in- 
terest  whatever  in  the  suit,  the  plaintiff  was  neusuit.  MS.  M.  1814. 
So«  in  an  nction  for  breach  of  promise  of  marriage,  an  admissioti  by 
the  defendant  to  the.father  of  the  flajotiff,  tliat  he  had  pledged  himself 
to  oiarry  his  daiughter«  is  good  -evidence.  See  1  Stark.  8tf.  80,  an  ac* 
kn«>wledgment  of  the  debt  by  the  defendant,  may  be  given  in  evidence  $ 
and  it  is  in  general  oonclesive.  Where  the  defendant  admitted  a  debt 
to  be  due,  but  nothing  *vas  said  as  to  tho  amount,  Abbott,  C  J.,  held  that 
the  plaintiff  was  entitled  to  nominal  damikgea.  2  Car.  d&  P.  109*  Where 
be  admitted  a  debt,  without  slating  tlie  amount,  but  aoid  that  he  had  been 
arrested  for  11,  AhbotI,  C*  J.,  directed  a  verdict  for  10/.,  that  borag  the 
lowest  sum  for  which  a  party  could  at  the  time  be  holden  to  bail.  2  Car. 
&  P.  341.  But  when  he  admitted  a  deht  on  one  acconnft,  without  aieo- 
tioniag  ihe amount,  bvt  it  appeared  also  that  the  other  ^pirty  was  indebted 
to  bim  ^  another  account^  and  there  was  no  ei^'idence  on  which  side 
the  balance  liay :  Lord  Tenterd^n,  C.  J«,  held  that  the  pisiniiff  was  not 
entMed  even  to  nominal  damages,  and  nonsuit  him.  Moody  6l  M.  188. 
Where  after  action  broug'u  on  a  charier  party,  thedefendants  offered 
%  apectfic  sum  to  settle  the  action,  and  being  pressed  to  increase  the 
aflSbr,  refused  to  4o  so,  saying  they  should  lose  enoogh  by  the  charter^ 
party  as  it  wa« :  Lord  Tenterden,  C.  J.,  held,  that  as  nothing  was 
said  of  the  offer  being  made  without  prejiidice»  it  w^b  good  prima  ftade 
evidence  of  the  defendant's  liability,  and  receivable  as  such.  Moody 
fc  M.  446.  Where  however  the  partj's  admission  relates  to  the  coo* 
tettts  of  a  written  iiistrunr>ent,  some  difference  of  opinion  exists  as  to 
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satisfactory  reason  were  first  given  for  the  non- production  of  the  instrH* 
ment.     Where  a  witocjis  was  asked  whether  the  opposite  party   had 
not  said  that  an  interest  in  a  certain  p«itent  had  not  been  assigned  by 
deed  to  D.,  Lord  Tenierden,  C.  J.,  held  clearly  that  the  question  could 
not  be  asked,   without  the  production  of  the  instrument  on  an  a.:count 
of  its  non  pri>duction:  and   his  lordship  said, ''  I  give  my  opinion  dis« 
tinctly,  in  order  that  it  may  be  reviewed  by  a  bill  of  exceptions,  or  in 
any  other  mode  counsel  may  think  proper/'    Ry.  &  M.  187.      But  in 
a  subsequent  case,  where  a  witness  was  asked  whether  tie  had  not 
lieard  the  defendant  say  that  S.  had  agreed  to  give  14,000/.  for  a  certain 
estate,  and  the  question  was  objected  to,  on  the  ground  of  its  relating 
to  the  contents  of  a  written  instrument,  J.  Parke,  J.  overruled  the  ob* 
jectitm,  saying,  that  what  a  party  says  is  evidence  against  him,  whether 
it  relate  to  the  contents  of  a  written  paper  or  any  thing  else.     5  Cttr. 
dc  P.  542.     Admissions  however  are  in  general  con^trusd  strictly,  and 
not  extended    by  construction,  see  1  Car.  &  P.  22,  particularly  wlisa 
obtained  by  compulsion,  as  upon  an  examination  before  commissioners 
of  bankruptcy,  see  7  B.  &  C.  623,  or  the  like.     And  in  all  ciises  of  ad- 
mission, tlie  whole  of  the  account  which  a  party  gives  of  a  transaction 
must  be  taken  together ;  and  his  admission  of  a  fact  disadvantageous 
to  himself  shall  not  be  received,   without  receiving  at  the  same  lime 
his  contemporaneous  assertion  of  a  fact   favourable  to  him,  not  merely 
as  evidence  that  he  made  such  counter-claim,  but  as  admissible  evidence 
of  the   matter  lie  thus  alleged  in  his  discharge.     5  Taunt.  245.     And 
therefore,  if  in  the  examination  or  cross  examination  of  a  witness,  he 
deposes  to  certain  expressions  being  used  by  a  party  to  the  cause,  the 
counsel  for  that  party  is  entitled  to  cross  examine  or  re-examine  the 
witness  as  to  the  whole  of  the  conversation  in  which  the  expressions 
occurred.    2  Brod.  &  H.  204,  Queen's  case. 

And  lastly,  of  admissions  by  implication.  If  an  assertion  be  made 
in  the  presence  of  a  party,  relative  to  a  fact  within  his  knowledge,  and 
he  assent  to  ii  or  do  not  contradict  it,  it  may  fairly  be  deemed  equiva* 
lent  to  iiis  admission  of  the  matter  asserted,  particularly  if  the  asset- 
tion  be  midc  by  tVu$  opposite  party  or  his  known  agent.  But  where  io 
an  action  for  an  assault,  it  was  proposed  on  the  part  of  the  defendant  to 
give  ill  evidence  whaitlie  magistrate  said  when  the  parties  were  before 
him,  Best,  C  J.  refused  to  receive  the  evidence ;  he  said  he  would  re- 
ceive it  if  it  had  elicited  any  answer  from  the  plaintifl',  or  he  would 
receive  evidence  of  any  thing  said  by  the  defendant  to  the  plainiifT  but 
not  what  was  said  to  him  by  a  third  person.  2  Car.  &  P.  193.  So,  if 
the  occupier  of  a  house  submits  to  a  distress  for  rent,  staled  in  the  no* 
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^Bckonwledgment  of  the  tenancy.    3  Camp.  S72.    So*  where  it  ap« 
peared  that.ihe  defendant  huill  a  cottage  on  n  piece  of  waste  land  at 
the  Bide  of  a  road,  and  lived  in  it  afterwards  for  thirtv  vears  without 
paying  rent ;  at  the  end  of  that  time,  the  owner  of  the  land  at  each 
side  of  the  road  demanded  of  him  6(L  rent,  and  he  paid  it,  and  after* 
wards  paid  the  like  rent  on  two  occasions :  in  ejectment  by  the  owner, 
to  recover  possession  of  the  cottage  frjm  the  defendant,  this  was  holdco 
conclusive  evidence  that  the  former  occupation  of  the  defendant  was 
by  permission  of  the  owner,  and  that  his  entry  therefore  was  not  barred 
by  the  statute  of  limitations.    3  B.  &  C  418.    So,  if  notice  to  quit  be 
personally  served  on  the  tenant  in  possession,  and  he  makes  no  objec*. 
tion  to  it,  this  is  an  implied  admission  that  the  tenancy  commenced  at 
the  season  of  the  year  when  the  notice  to  quit  expired.    2  Camp.  647. 
8o«  where  a  tradesman  makes  out  his  bill  against  A.,  and  afterwards 
brings  an  action  for  the  goods  or  work  against  U.,  the  bill  may  be  giv- 
en in  evidence  against  him  as  an  implied  admission  that  the  goods  or 
work  were  furnished  or  done  on  the  credit  of  A.,  and  not  of  B.,  unless 
the  plaintiff  can  show,  by  satisfactory  evidence,  that  the  bill  was  made 
out  against  A.  by  mistake  or  the  like.    See  6  Car.  &  P.  241.    So  if, 
at  a  meeting  before  the  cximmissioners  of  bankrupt,  the  bankrupt  object 
to  several  of  the  items  of  the  petitioning  creditor's  account,  which  were 
accordingly  struck  out;  and  upon  then  computing  the  balance  due  to 
the  petitioning  creditor,  it  was  found  to  be  16UL :  this  was  hoUen  an 
implied  admission  upon  tlie  part  of  the  bankrupt  of  a  debt  due  to  the 
petitioning  creditor  to  that  amount.    2  M.  d^  8.  265.    But  merely 
proving  a  debt  under  a  commission  of  bankrupt,  is  no  admission  of 
the  petitioning  creditor's  debt,  or  of  the  validity  of  the  comnussioa  io 
other  respects.     16  East,  101. 

Too  much  reliance,  however,  should  not  be  placed  on  admissions  by 
parol  or  by  implication;  they  may  have  originated  in  a  lapse  of  mem- 
ory or  a  foolish  boasting  in  the  one  case,  or  from  inadvertance  in  the 
other,  and  it  would  be  wrong  therefore  to  conclude  the  parties  by  tliem. 
Those  in  writing  are  of  a  higher  nature,  because  made  very  probably 
with  more  premeditation;  and  if  by  deed  or  record,  or  i»pon  oath, 
they  are  conclusive.  ' 

And  it  is  no  mutter  whether  the  party  who  makes  the  admissions  be 
the  person  actually  interested  or  not ;  it  is  sufficient  if  he  be  party  to 
the  record.  Thus,  it  has  been  holden  that  a  defendant  may  give  in  ev« 
idence  the  declarations  or  admissions  of  the  plaintiff  on  the  record,  to 
defeat  the  action,  although  such  plaintiff  appear  to  be  only  a  trustee 
for  a  third  person.  7  T.  K.  663,  Where  an  infant  sues  by  guardian 
however,  the  admiisioos  of  the  guardiaa  are  not  evidence  against  the 
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infant ;  2  Sunrk*  806.  Gilb.  £v.  50.  see  I  Sir.  MS,  coot. ;  at  tMSt, 
any  admiMions  bcfare  aciion  brought.  See  Ry.  6c  AL  106.  8o» 
in  an  aetion  by  aasigneea  of  a  bankrupt^  it  waa  proposed  on  the  part  of 
the  defendaot  to  give  in  evidence  an  admissioo  made  by  one  of  the 
plaintiflT]!,  before  be  waa  appointed  assignee,  Abbott,  C«  J.  refuaed  to 
receive  the  evidence,  saying,  **  what  the  astigneea  say  in  their  own 
persoLS,  does  not  afiect  thia  case ;  yon  caonot  eoafouod  plaintifia  of 
this  sort,  with  pkiiatiflTs  in  their  own  obaraeter.    Moody  ds  M.  ^1. 

^On  the  other  hand,  the  adar^issions  of  the  person  actually  iDtcvested, 
are  evidence,  although  he  be  not  a  party  on  the  veeord.    Thus,  in  ao 
action  by  the  master  of  a  ahip  for  freight,  the  declarations  of  the  owmnr 
for  whose  benefit  the  action  ia  brought,  are  evidence  for  the  defendwit. 
3  Camp.  465,  and  see  I  Wits.  957.    4  Camp.  09.    So,  in  ao  aeiio» 
brought  against  the  sheriff  for  a  false  retomtoa^^  where  ibe  do« 
fence  rested  on  the  validity  of  a  commis8io»of  bankraptvaiid  it  appear* 
ed  that  tlie  assigneea  were  the  real  defendants  9  a  declamtion  by  one  of 
them  wbo^  waa  the  petitioning  oroditor,  made  subsequently  to  the  suing 
out  of  the  commission,  that  the  ba^rupt  did  not  owe  him  1002.,  is 
admissible  evidence  on  the  part  of  the  plaintiff.    4  Gamp.  M;    So, 
where  A.  deposited  with  B.  a  sum  of  money  tadistribufe  annoag  AJt 
creditom;  in  an  action  by  C.  (a  creditor)  against  B.  for  the  amoooti^ 
his  portion,  tlie  declaration  of  A.  was  admitted  as  evidenoe  that  C  was 
a  creditor  to  a  certain  amount.     1  Stark.  972.    So,  where  Av  deposited 
with  B.  a  deed  belonging  to  C.  but  on  which  A.  had  a  }ien%  in  trover 
for  it  afterwards  by  A.  against  B.,  B*  having  refused  10  return  it  to  A., 
alleging  that  he  held  it  for  C  and  at  bis  request,  an  admission  by  C. 
was  hdiden  good  evidenee  for  A.     1  Biag.  4(V.    Soi  in  an  aetJoii  against 
the  slieriff,  who  was  indemnified  by  a  third  person,  Lord  JMaasfield,  C.^ 
J,  allowed  the  declarations  of  such  third  person  to  be  given  ia  evidence 
against  the  sheriff    Dyke  r.  AkMdge,  7  T,  Kw  665,  eit. 

And  the  admissions  of  one  <tf  two  partners  are  evidence  against  both 
See  1  Stark.  Bl.  I6t4  iPeake  R.  2».  70.  6  Gar.  db  P.  S28.  Even 
where  a  contract  was  made  by  one  of  sevm^l  partaof^  in  hie  individoil 
capacity,  who  at  the  time  declared  that  tlie  sulije^4- matter  of  the  een* 
tract  was  his  property  alone;  this  declaration  was  hoideft  erideoes 
against  atl  the  partners,  to  defeat  ao  action  brought  by  them  jdintljFoa 
such  oontract;  I  M.  ds  S.  949,  see  1  Holt.  141.  So»  where  an  eatiea 
was  brought  against  two  partners,  and  one  hapring  pleaded  his  baafc* 
ruptcy,  a  nolb  pmsefmi  was  entered  as  to  him :  it  was  kcridea  that  an 
admission  by  him  even  after  bis  bankruptcy  but  before  his  certiieate, 
was  good  evidence  for  the  plaintiff,  upon  the  trial  of  the  action  9B 
against  the  other  partnei^    Peake  B.  M8»    80^  in«n  aetion  against 
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of  A*  iind  pfherv  wes  pleaded  in  abatemeotf  ib^  admissioD  of  A.  that 

he  wa^  a  mcanber  of  the  comfmny.  was  liolden  good  evidence  for  the 

defendants  of  thai  fact.    M<M>dy  &.  M«  45.    So,  where  two  were  jointly 

sued  ill  covenant*  the  affidavit  of  one  was  received  in  evidence  against 

hoih:  against  the  ope  wlio  made  it,  as  conclusive  evidence;,  and  against 

the  other*  ap  evidence  to  be  left  to  th^  jury.    Glib.  £v.  56.    And  the 

saane  in  other  actions,  where  the  interest  of  two  or  more  jointly  suing 

or  si9ed«  is  joint  and  qot  several.    But  where  the  interests  are  several, 

er  whepre  the  parties  are  tenants  in  common,  or  quasi  so,  as  in  the  case 

er  part-owners  of  a  ship,  see  1  Stark.  R.  J94,  the  admissions  of  one  do 

not  bind  the  other,     la  trespass,  the  admission  of  one  defendant  is  not 

reo^vable  in  evidence  to  prove  the  others  to  be  co  trespassers ;  but  if 

Ihey  be  esiahjished  as  co-trespassers  by  other  evidence,  tlien  *the  de- 

eiargiioo  of  ofi?,  as  to  the  motives  an4  circumstances  pf  thp  trespa^M, 

will  be  evidence  against  all  who  are  proved  to  have  combined  together 

fur  thfi  Qomaion  object.    Per  Lord  BllenbcM-ough,  C.  J.,  11  East,  $65, 

end  see  9  Car,  dt  P.  232.     The  latter  part  of  this  proposition  has  been 

do4ibied|  see  1  Phil.  Ev.  94 ;  but  it  seems  clear  that  if  such  an  admis- 

aioQ  inculpate  the  party  makiiig  it,  it  may  be  repeived  in  evidence 

.against  bjmi  and  in  that  case,  as  the  jury  must  assess  the  damages 

jofnily  against  all,  all  must  be  aiTected  by  the  evidence.    But  where  in 

fiQ  aptioa  ag^ijuit  four  for,  negligence,  three  pleaded  the  general  issi^e, 

f,nd  one  allowed  judgment  to  pass  against  him  by  default,  Tiodal,  C  J. 

held  th^t  tl^  i^pcouni  given  of  the  matter  by  the  dcfcnda;it  who  allowed 

jiyigii)aal  to  g«)  by  default,  could  not  be  received  in  evidence  against 

the  otters*    Moody  6c.  M.  501. 

AlM  Aot  only  the  admission  of  a  man  or  his  partner,  but  also  in  some 
ci^s  ll^  ad^pussiop  of  his  known  and  accredited  agent,  if  evidence 
9gaii^;  him.  Thjus^  letters  written  by  an  agent  in  making  a  contract, 
apil  whicii  Ibrip  part  of  the  re$  geskft  ei^  admissible  in  evidence  against 
the  principal*  4  Taunt.  511.  So,  the  admissions  or  declarations  of  a 
fpb  sh^rj^'^  i  Li*  Reym.  100,  or  of  a  sheriff's  officer,  with  reference  to 
eay  p^of  bis  condud  for  which  xhp  s.hcriff  is  answerable,  .1  Camp. 
890.  &  a,  are  evidence  against  the  sheriff;  but  it  is  only  when  the  ad- 
mlsffions  of  an  under.sheriff  dtc,  either  accompany  some  official  act, 
or  ipiid  to  charge  himself  (he  being  in  fact  the  real  party  to  the  cause) 
Ihat  they  can  be  received  in  efideiicc  against  the  slieriC  4  B.  d&  Ad. 
M).  Sob  if  A«  t^f^f  B..for  infurmation  upon  a  particular  subject  to  C. ; 
inrbit  (^.  says  cpncern^ig  it,  when  applied  to  by  B.  or  hjs  agent  hes 
l^n  holder  to  be  evidene^  (or  li.  in  an  fiction  against  A,  1  Camp. 
SMtS^A^    9^-AP*.M9f    But^i9M«r«of  M«ge9ttphifpl1»• 
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cipal,  in  which  he  \»  rendering  him  an  account  of  Basineaa  he  has  done 
for  him,  cannot  be  given  in  evidence  against  the  principal.     Id.     See  2 
Starlc.  275.    So  letters  written  to  a  party  assured*  by  his  agent  or 
correspondent  on  the  continent,  are  not  admissible  as  evidence  against 
him.     4  Taunt.  662.  565.     But  where  an  agent  abroad  was  entrusted 
by  the  defendants  to  obtain  payment  of  certain  bills  of  exchange  drawn 
by  a  trader  in  this  courntry,  and  the  agent  in  his  letters  to  the  defend- 
ants stated  that  he  had  received  payment  accordingly,  and  the  defend- 
ants in  their  answer  directed  him  to  remit  them  the  amount  in  govern- 
ment  bills:  in  an  action  by  the  assignees  of  the  trader  (who  had  become 
bankrupt)  to  recover  this  money  from  the  defendants,  as  received  by 
their  agent ;  it  was  holden  that  the  agent's  letter,  coupled  with  that  of 
the  defendant's  in  answer,  was  good  evidence  to  prove  the  receipt  of 
the  money  by  the  agent.    5  Bing.  58.     Bat  the  admission  of  the  agent 
must  appear  to  be  within  the  scope  of  his  authority,  in  order  to  be  evi* 
dence  against  his  principal ;  and  therefore  where  the  defendant  told  the 
plaintiff  that  L.  would  remit  certain  money  to -him ;  tlie  letter  of  L.,  in 
which  he  inclosed  the  money  to  the  plaintiff,  was  not  allowed  to  be 
given  in  evidence  against  tiie  defendant,  as  containing  some  admission 
relative  to  the  employment  of  the  plaintiff  by  the  defendant.    6  Gar.  A 
P.  *669.    So,  an  admission  by  the  defendant's  shopman,  relative  to  a 
matter  not  within  the  ordinary  course  of  the  defendant's  business,  was 
holden  not  to  be  evidence  against  his  master.    8  Bing.  451.     But  where 
an  alteration  was  made  in  the  plaintiff's  banking    pass-book  at  his 
banker's,  and  on  the  plaintiff  calling,  and  asking  a  clerk  in  the  banking 
house  the  reason  of  making  the  alteration,  the  answer  the  cFerk  oMide 
was  holden  good  evidence  against  the  banker,  in  an  action  against  him 
by  the  plaintiff.     1  Car.  &  P.  60.    In  an  action  for  breach  of  promise 
of  marriage,  the  letters  of  tlie  lady'lB  father  to  the  defendant,  containing 
false  representations  as  to  the  lady's  situation,  dtc,  were  allowed  to  be 
given  in  evidence  for  the  defendant;  1  Car.  &  l\  546;  but  what  the 
father  said  to  a  third  person,  who  communicated  it  to  the  defendant, 
was  holden  not  to  be  admissible.     Id.     In  an  action  against  a  corpora- 
tion for  negligently  pulling  down  a  house  belonging  to  them,  whereby 
the  plaintiff  had  sustained  injury,  a  letter  to  the  plaintiff  respecting  the 
pulling  down  of  the  house,  written  by  the  surveyor  of  the  corporatioo, 
who  had  the  management  of  their  buildings,  was  holden  evidence 
against  the  defendants.     8  Car.  &  P.  363.     Also,  where  attornies  act 
merely  as  agents,  their  admissions  are  receivable  in  evidence  against 
their  clients  in  the  same  cases  as  those  of  ordinary  agents :  and  there- 
fore where  the  plaintiff's  attorney,  before  action  brought,  wrote  two 
letters  to  the  defendant  demanding  payment  <}{-  a  oenain  debt*  and  rs- 
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ceiving  no  aDiwer«  tbep  wrote  to  the  defendant's  attorney,  who  anawer- 

ed  the  letter,  and  poid  200/.  on  account ;  the  plaintiflT's  attorney  after- 

wards  wrote  for  the  balance  to  the  defendants  attorney,  who  answered 

the  letter  and  promised  payment:  Abbott  C.  J.  held  that  these  letters 

of  tbe^defcndant's  attorney  were  evidence  against  his  client;  at  the 

time  of  the  first  letter  he  was  clearly  the  defendant's  agent,  and  it 

must  be  presumed  that  he  continued  so  at  the  time  he  wrote  the  letter 

promising  payment*    3  Car.  &  P.  380.    So,  any  admission  of  an  attorney 

in  a  cause,  accompanying  an  act  done  by  him  in  that  cause,  will  be 

evidence  against  his  client.    And  therefore,  in  an  action  against  the 

defendiints,  as  joint  owners  of  the  ship  Arundel,  a  letter  of  their  attorney, 

undertaking  to  appear  for  them,  and  describing  them  as  joint  owners  of 

the  ship  Arundel,  was  holden  by  Lord  Ellenborough  C.  J.  good  prima 

facie  evidence  of  the  joint  ownership.    4  Camp.   133.     But  where  the 

admission  of  an  attorney  does  not  accompany  any  act  done,  1  Taunt. 

398«  or  if  it  occur  merely  in  the  course  of  casual  conversation,  2  Stark. 

239,  ox  before  action  brought,  4  B.  &  Aid.  339,  and  see  6  Car.  Sl  P. 

090,  it  cannot  be  given  in  evidence  against  the  client,  without  proof  that 

the- client  gave  him  authority  to  make  it.    But  where  the  admissions  of 

an  attorney  in. a  cause  are  evidence  against  his  client,  an  admission 

inade  by  his  managing  clerk  who  had  the  sole  management  of  the 

cause  would,  it  seems,  be  equally  evidence  against  the  client.    5  Car. 

&  P.  406. 

So,  wiiere  attornies  make  written  admissions,  in  a  cause,  of  facts  not 
disputed,  (and  which  is  a  very  usual  practice,  adopted  generally  in  or- 
der to  prevent  the  expense  of  bringing  up  witnesses  who  perhaps  reside 
at  a  distance,)  such  admissions  are   binding  upon  *the  client,  and  are 
conclusive  evidence  of  the  facts  admitted.     See  1  Camp.  140.     And  the 
same,  with  respect  to  admissions  made  under  a  judge's  order  &c.,  in 
pursuance  of  IL  G.  H.  2  W.  4,  s.  6,  7,  and  U.  G.  H.  4  W.  4.  s.  20. 
And  upon  a  second  trial  of  a  cause,  after  a  new  trial  granted,  Tindal,  C. 
J.  held  that  written  admissions,  which  had  been  made  by  the  attornies 
of  the  parties  for  the  purposes  of  the  former  trial,  might  be  given  in 
evidence  at  the  new  trial ;  if  a  party  wish  to  withdraw  such  an  admis* 
sioo,  he  should  take  out  a  summons  before  a  judge,  to  obtain  permissiop 
to  do  so.     5  (;ar.  &  P.  C85. 

And  even  the  admissions  of  a  wife,  in  cases  where  she  is  to  be  pon* 
sidered  the  agent  of  her  husband,  are  evidence  against  hind.  Thusj 
where  it  appeared  that  she  used  to  transact  the  business  at  home,, and 
f  urchajse  the  articles  used  in  the  trade*  her  admission  as  to  the  state  of 
ihe  accounts  between  her  husband  and  the  plaintiff,  who  supplied  hex 
with  goods  to  be  used  in  the  trade,  were  boldeo  tp.be  e^vidence  agains) 


the  husband.    2  Stark.  204.     1  Hdlt,  501.    I  ftng.  100.    tftv,  t«i  m 
action  against  a  husband  for  goods  supplied  to  his  wife  whilfe  h*  ooci* 
sionly  visited  her,  a  letter  written  by  the  wife  acknowledging  the  debt 
within  six  years,  was  received  as  evidence  to  take  the  caae  oot  of  the 
statute  or  limitations  ;  Lord  Ellehborough  holding  that  she  shooM  he 
deemed  her  husband's  agent,  with  reference  to  the  goods  so  fumtahed 
to  her.     1  Camp.   304.   and  see  1  Str.  527.     But  it  i^only  where  she 
can  be  considered  as  acting  as  his  agent,  that  her  adntltsions  can  afl^t 
him :  therefore,  in  an  action  by  the  husband  ibr  wages  due  to  the  wife, 
her  admission  of  the  receipt  of  the  money  is  noevid6ti'-e  agaifiat  hiiM. 
2  Str.  1004.  see  4  Camp.  02.    6  East.  168.    BVen  ih  an  actf«»n  hy 
husband  and  wife  in  right  of  the  wife  as  executrit*  it  #na  hofden  that 
declarations  by  the  wife  could  not  be  giv^h  In  evidence  by  the  defend- 
ant.   6  T.  R.  680.     But  in  an  action  agttirist  a  man  as  admTm^rriitof  of 
his  late  wife,  for  money  lent  to  h^r  dum  Hoia^  it  vtras  holden  by  ijohi 
Tenterden,  C.  J.,  that  admissions  of  the  debt  made  by  the  Wife  dorifi^ 
coverture,  were  admissible  in  evidence,  for  thh  defendant  Was  tued  as 
administrator^  and  not  as  husband.     Moody  At  It.  140. 

And  the  admission  is  evidence,  not  only  agaiMt  the  patty  who 
made  it,  but  also  against  all   persons  claiming  through  or  under  htm. 
See  0  Bing.  41.     Therefore  an  admission  made  by  the  holder  of  a  brN 
of  exchange  or  promissory  note,  whilst  such  brU  or  note  is  in  h*s  po«. 
session,  4  D.  &  R,  7df).     2  Bin;.  2Q0,  is  ndmissibie  a^  cvid^^nce  as^inst 
any  person  claiming  through  or  under  him,  and  identified  with  him  in 
interest,  as  for  instance,  any  person  to  whom  he  has  indfrnced  it  without 
value,  or  after  it   was  due;  1  B.  &  Ad.  80.     tty.  &1if.  212.    2  Car. 
&  P.  8  :  but  not  as  against  a  person  to  wluim  it  was  indorsed  for  vahie 
before  it  became  due  ;  fur  lie  does  not  claim  by  the  title  of  the  indnrset, 
but  has  a  title  of  his  own  as  indorsee,  and  therefore  he  ought  not  to  he 
affected  ty  the  declarations  of  the  indorser.     1  B.  &  Ad.  80.  see  1  Car. 
&P.   148.232.  230.     Ky.  &  M,  127.     fV^here  a   plaintiff  claimed  t 
certain  close,  as  part  of  his  estate,  and  for  the  defendant  it  was  contend- 
ed  that  it  was  part  of  the  waste  of  an  adjoining  man«)r,  the  defendant 
was  allowed  to  call  the  son  of  a  former  proprietor  of  the  ♦same  estntc 
to  prove  declarations  of  his  father,  at  a  time   when  he  was   proprie* 
tor,  that  he  had  but  a  right  of  common  upon  tlie  close  in  qix^sifnn.  and 
that  he  did  not  claim  it  as  any   part  6f  his  estate.     1  Ad.  &  E.  114. 
and  see  1   Binjr.  N.  0.  430.     So,  in  an  action  by  a  vicar  ih  right  of  Ws 
vicarage,  a  letter  of  a  former  viCar  upon  the  subject  was  holifen  by 
Patterson,  J.,  to  be  admis6i>)le  in  evidence  agalnM  him.    A  Cbr.  &  P. 
350.     So,   whore   A.   purchased  lands  and  died,  atid  hfs  widoW  after- 
wards occupied  them  aboui  twenty  years  until  l^r  death,  )i0d  ItVeMe 


%  4M8ti«Hi  itkeiher  she  to  oeoupied  them  adv^rs^ly,  80  at  to  give  a 

tftte  Co  her  heir  utnier  the  etatole  of  limnaiioRf,  or  whether  the  lands 

Monged  to  tlie  heit*  at  law  of  A.  :  the  latter  was  allowed  to  give  in  evi- 

deooe  declarations  by  the  widr>w,  during  lier  occupancy,  that  she  was 

eatiiied  for  her  life  ooly«  and  that  after  herdeaih  the  larids  would  go  to 

the  heir  at  law  of  A.     ft  B.  &  Aid.  988.     But  where  evidence  of  what  a 

testator  had  said,  was  tendered  for  the  (Mirpose  of  mvalidaiing  his  will, 

thecottii  heM  that  k  ^as  not  admissilile.    5  Bing.  435^    So,  wliere  A« 

lAade  ft  voluntary  seitbnnem  of  an  estate  U|)on  hin  wife  after  tnarriage, 

and  afterwards  in  consideration  of  tTHHiey  to  be  advanced  to  him  con- 

Tered  the   property  to  B.  in  trest  to  sell,  and  died  :  it  was  huldcn  that 

B.eofiM  not  giveevrdence  of  admissions  by  A.,  made  siibsequently  to 

the  settlement,  for  the  purpose  ol  showing  that  money  had  actually  been 

advanced  by   him  to  A.  on  account  of  the  property,  and  of  thereby  in* 

^Kdaitng  the  settlement.     1  Ad.  fc  E.  733.    S«s  where  the  letters  of  a 

fimner  owner  of  certain  lands  were  tendered  in  evidence  bv  a  defend- 

am,  btit  it  was  not  proved,  nor  did  it  otiierwise  appear  that  the  piaintiflT 

clainned  the  lands  through  or  tinder  the  writer,  the  court  hold  that  they 

Were  net  admtssible.    H  Brod.  fc  B.  19. 

In  trover  for  goods  distrained,  the  question  being  whether  the  defend- 
eet  er  one  J(»hn  Brown  .Was  landlord,  and  had  a  right  to  distrain,  the 
platntiflf  proved  that  he  had  thet^tofore  paid  his  rent  to  J.  B. ;  the  defend- 
ant th(»n  tendered  in  evidence  certain  accounts  of  J.  B.,  in  which  he  ac- 
counted with  the  defendant  for  those  rents ;  but  the  cr>uri  held,  that  as 
it  did  not  appear  that  J.  B.  was  identified  in  rnierest  with  the  |>laititiff, 
his  declaration  or  accoimts  were  not  evidence  against  him ;  ilie  defend- 
ant  shmfid  have  called  J.  B.  as  a  witness.  Spargo  v.  Brown,  0  B.  d& 
C  935. 

In  all  other  cases,  the  ^kclaTolfona  or  admissions  of  third  persons 
«fe  not  in  general  evidence ;  they  should  be  oalledas  witnesses,  in  order 
that  the  par.y  against  whom  they  are  to  give  evidence  may  have  an 
opportunity  of  cross-examining  them.  To  this  however  there  are  some 
exnepiians:  in  an  action  against  a  sherififor  an  escape,  an  adrntsi^ion 
of  the  debt  by  the  person  Who  escaped,  is  evidence  against  ibc  sheriff; 
for  any  matter  wht<:li  might  have  been  given  in  evidence  against  the  de- 
fendant in  the  ort;;fnal  action,  is  evidence  agaitist  the  sherifl'  in  an  action 
for  anescape.  2  Stark.  42.  'So,  in  an  action  against  the  sheriff  for  a  false 
k^turn  to  nj!m  facioM,  the  admhstonof  the  debt  by  tlie  defendant  in  the 
eriginal  adtion  was  liolden  good  evidence  for  the  plaintiff.  iV^ake  K. 
1)5.  do,  in  'an 'action  ai^rnet  the  mamhal  of  the  King's  Bench. prison 
for  M  enonpe.  ft  was  holdeo  that-an  adaliission  of  the  debt  by  the  party 
^bo<eicapedi  madesti  -aay'iitae'btffeiia  the  '^eioa^  was  geod^^^vkhnee 
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'for  the  plaintiff.    7  B.  d&  C.  86.    So,  entries  by  a  deceased  collectc 
taxes,  in  the  i^ooks  of  his  office,  as  to  the  sums  received  by  him,  ^ 
huiden  good  evidence  in  an  action  against  his  surety.    3  Brod.  & 
132.    So,  in  ail  cases  where  an  entry  in  a  book  has  the  effect  of  chn 
ing  the  person  making  it,  after  his  death  the  entry  may  be  given  in  t 
•dence  to  prove  the  facts  stated  in  it,  whether  there  were  any  conn 
tion  or  privity  between  him  and  the  party  to  be  affected  by  the  evideo 
or  not.    See  post.     *And  tlierefore  in  ejectment,  where  it  became  i 
ccssary  to  prove  that  Ofie  Young  was  in  the  occupation  in  1770«  ao  c 
try  in  the  land  tax  collector's  book  for  that  year,  made  by  a  collect 
-since  dead,  showing  that  Young  was  rated  for  and  paid  the  land  tax  f 
the  premises  in  that  year,  was  holden  by  Abbott,  C.  J.,  to  be  admissii 
•evidence  of  the  fact.    Ry..&  M.  69.    So  where  the  goods  of  B.,  tak* 
in  execution  at  the  suit  of  A.,  were  sold  to  A.  by  the  sheriff  under  a  bill 
•of  sale,  but  A.  allowed  B.  to  remain  in  possession ;  the  goods  bein^ 
again  taken  under  an  execution  against  fi.  at  tlie  suit  of  C,  it  was  luild- 
•en  by  Vaughan,  B.,  in  an  action  by  A.  against  the  sheriff  for  taking 
them,  that  as  B.  was  at  the  time  in  possession  of  the  goods,  his  admis- 
sions that  the  first  execution  was  merely  cobuiable,  and  adopted  for 
the  purpose  of  protecting  the  goods  from  C's  execution,  was  admissible 
jn  evidence  fur  the  defendant,  although   B.  was  then  alive  and  might 
have  been  called  as  a  witness.    3  Car.  &  P.  395.    So,  where  a  declar- 
ation is  made  by  a  person  at  the  time  he  does  an  act,  such  declaration, 
being  part  of  the  res  gestas,  may  be  proved  by  others.    See  1  Holt.  309. 
So  the  confession  of  a  person  on  his  death  bed,  that  be  forged  the  in- 
strument upon  which  the  action  was  founded,  has  been  Imlden  to  be 
admissible  evidence.    3  Bur.  1244.  and  seel  Camp.  210.    The  gene- 
ral rule  however  is  as  above  staled  :  and  therefore  in  an  action  on  an 
award,  where  the  submission  was  to  A.  and  B.,  and  to  sucli  third  person 
as  they  should  appoint ;  it  was  holden  that  a  recital  in  the  award  itself 
that  A.  and  B.  had  appointed  C,  was  not  evidence  of  that  fact    4 
Camp.  17. 

In  the  cases  we  have  been  considering,  the  admissions  and  declara- 
tions have  been  received  in  evidence  against  the  party  by  whom,  or  by 
whose  agent  dec.  they  were  made.  The  only  instances  in  which  a 
partjr's  declarations  are  received  in  evidence  for  him,  or  those  claiming 
under  him,  are,  first,  where  they  accompany  an  act  done;  in  which 
case,  being  part  of  the  res  gesta^  they  may  be  received  in  evidence  tor 
the  purpose  of  explaining  the  act.  6  Blast,  193,  and  see  1  Camp.  177; 
I  Ad.  &  E.  162 ;  Moody  &  M.  306.  And  secondly,  in  questions  of 
pedigree,  the  declarations  of  persf>ns  under  whom  the  party  claims,  if 
made  anU  litem  motam,  are  receivable  ^  in  evidence,  even  although  the 
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tKem  theireby  showed  a  title  in  himself.  Ry.  ic  M.  141 
^n  xrenpnM  guars  cl€numn  fregitf  where  the  defence  was- 
ner  of  the  locus  in  quo^  and  itmt  the  defendant  entered  by 
declaration  of  A.  that  he  had  authorized  the  defendant 
aobseqtiently  to  the  act  complained  of,  was  holden  not 
for  the  defendant.  2  Stark.  71,  and  see  1  Camp.  200 ; 
in  an  action  for  penalties  for  usury,  where  the  defendant 
dence  an  account  in  the  handv^riting  of  the  borrower,  ii> 
tied  that  part  of  the  sum  alleged  to  be  for  interest  was  in* 
anceofan  old  account:  Lor<l  Kenyon,  C.  J.  refused  to 
vidence,  as  being  re$  inter  alitsacie,  Peake  R.  220. 
7UI.]  A  presumpiion  is,  where  some  facts  being  provedr 
'9  as  a  natural  or  Very  probable  conclusion  *from  them,  so 
as  readily  to  gain  assent  from  the  noere  probability  of  its  having  occur- 
red, without  further  proof..  The  fact  thus  assented  to,  is  said  to  be  pre- 
Mimed ;  that  is,  taken  for  granted,  until  the  contrary  be  proved  by  the 
opposite  party :  itabUur  prassumptumif  donee  probetur  in  contrarium. 
Co.  Lit.  373i  And  it  is  adopted  the  more  readily,  in  proportion  to  the 
difficulty  of  proving  the  fact  by  positive  evidence,  and  to  the  obvious 
Acility  of  dispiovirg  it,  or  of  proving  facts  inconsistent  with  it,  if  it 
rea  liy  never  occurred. 

These  presumptionn  are  of  three  kinds ;  violent  presumptions,  where 
the  facts  and  circumstances  proved,  necessarily  attend  the  fact  presumed ; 
Gilb.  £v.  157;  jP/*o6a6fe  presumptions,  where  the  facts  and  circumstan- 
ces proved,  usually  attend  the  fact  presumed ;  8  Bl.  Com.  872 ;  and 
light  or  rash  presumptions,  which  however  iiave  no  weight  or  validity 
mt  all.     Id.  Gilb.  £v.  157.    Co.  Lit.  6  b.     If  a  landlord  give  a  receipt 
for  the  rent  last  doe,  it  is  fair  to  presume  from  this  fact  that  all  former 
Tent  due  by  the  tenant  has  been  paid.    Gilb.  Ev.  157.    This  is  a  proba- 
ble presumption ;  for  a  man  is  supposed  to  receive  first,  for  debts  of  the 
longest  standing.    But  if  the  receipt  be  in  full  of  all  demands,  this  fact 
induces  a  violent  presumption  that  there  are  no  other  debts  outstanding; 
and  if  the  acquittance  be  vinder  seal,  the  presumption  cannot  even  be  re- 
butted by  evidence  on  the  other  side,  because  the  deed  is  an  estoppel*. 
Id.  153.     If  bills  of  exchange,  (which  have  been  negotiated  after  ac^ 
ceptance,  2  Campb.  439,)  be  in  the  hands  of  the  acceptor  aAer  they  are 
due,  the  presumption  is  that  the  acceptor  has  paid  tliem.     1  Stark.  225. 
and  see  Id.  374.    If  it  he  proved  that  the  plaintiff  wrote  a  letter  to  the 
defendant,  purporting  to  contain  a  bill  of  exchange,  with  directions  how 
it  shoald  be  applied ;  and  that  the  defendant  soon  afterwards  had  a  bill 
ia  his  possession  which  answered  the  description  contained  in  the  letter 
the  preaumption  la  that  both  the  letter  and  the  bill  reached  the  defend* 
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aot.  1  Stark.  109.  See  4  Cnmp.  19S.  8^  uliem  fotHm  iffemieal 
dtrec*cd  to  the  defendani  at  Plymouth,  and  aaafrera  were  retaniid  ie 
bifl  nnme,  and  it  was  proved  by  a  witeoss,  wIid  knew  anoat  oTtke  inbah- 
itantM,  that  no  othor  pcrnoas  of  the  tanie  oaine  raaided  ihefe  to  bit 
knowledge ;  Best,  C.  J.  held  this  to  be  g«iod  preawnpiive  evidenee  that 
the  aoawcvs  enroe  rntm  the  defcodaiit,  wiihrmt  prouf  ofhia  liandwriiiogf 
1  Car.  dc  P.  289.  If  a  married  wornao  be  delivered  of  a  ehiM,  the  pro- 
sumption  is  that  it  is  iegitiflMte,  unleaanon  aooesa  of  itie  htiabaadba 
prf»ved.     Sec  8  £]ist,  198. 

If  an  old  feofTnent,  or  other  original  conveyanoe  at  eommnn  law  ef 
a  freehold,  be  produced,  and  it  appear  that  posaeaaion  ban  always  ac- 
companied the  deed,  livery  of  seisin  shall  be  presumed  ;  Crilh.  Ev.  159r 
1  R<».  Rep.  192.  227.  Cro.  Jan.  468 ;  but  if  not  aoeoonpanied  by  pof- 
session,  thu  presumption  is  the  other  way.  Plowd.  0, 7.  Aod  where  a 
fe<»flinent  made  in  1812»  was  protsuced  at  a  trial  ia  1825.  Ihe.eourt  tekl 
that  the  time  elapsed  was  not  sufficient  to  warraot  tlie  jury  in  pfeaumioig 
that  livery  of  seisin  bad  been  given;  9  B.  d(  C.  8fi4 ;  oothing  aben  of 
a  twenty  years'  possession  will  raiae  the  preaumptioo.  Per  Lililedale 
J.  Id.  In  this  bst  caae,  a  naemorandum  was  indorsed  on  the  ieoftneatf 
stating  *that  livery  of  seisin  was  given  to  the  phtintilT  by  K*  6.,  wb(r 
it  appeared  was  since  dead,  hut  the  memorandum  purported  IP  be  at- 
tested by  a  person  who  was  not  called  as  a  witness,  nor  was  bis  absence 
accounted  A>r:  the  court  held  that  livery  oouM  not  be  presvnsed  frui|» 
auch  an  indorsement,  it  being  nothing  more  than  the  asaicrtiDn  of  aeme 
person  not  upon  oath.  Id*  In  the  case  of  an  ancient  recovery  t  else 
if  acomipanied  by  possession,  it  shall  be  presumed  that  the  leiuinl  l^ 
the  prmcipe  was  seised  of  the  freehold,  and  it  is  not  necessaiy  to  prove 
it:  Glib.  £v.  27.  Alod.  117;  or  if  it  were  auflered  by  a  nMllaiode^ 
4nan  with  single  voucher  only,  a  surrender  by  the  tenaot  of  the  paniee- 
Jar  estate  shall  be  presumed  ;  Gtlu.  Ev.  27.  1  Vent.  2&7.  2  8tr.  1129i 
1 165.  1267.  2  Bur.  1065.  and  see  staL  14  Geo.  3.  c.  20.  a.  4 ;  bM  it  if 
otherwise  as  to  modem  recoveries,  ^t  in  the  ease  of  an  old  aaiilM 
term,  it  sliall  be  presumed  to  have  been  surrendered.  7  T«  B.  9.  9  T. 
K.  684.  1  Gar.  &  P.  522.  So,  in  the  ceae  of  a  plain  truat,  wbeie  thi 
truirtees  were  direeted  to  oooirey  to  a  devisee  oo  his  attaining  the  sgi 
of  21,  it  was  bolden  that  a  oooveyanee  shouM  be  preawned^  4  T.  Bt 
682.  So,  where  J.  H.,  a  teoaiH  in  tail»  iMde  a  feoSbieiH  el*  the  9MaiM 
^  lands  to  his  brother  K.  U.  in  1779,  but  R.  H.  never  in  faci  topk  fmM 
aion.  aod  J.  H.  and  his  iaaue  afterwards  remained  ie  posaaaai<»Q  of  thi 
lands  until  1826,  when  the  tenant  in  tail  them  in  poaseasiof)  {tminfit 
suffered  a  recovery)  devised  the  lands  to  others  amd  d^td :  ite  Mjc9  d 
the  feoflSaes  having  then  taken  poaanaaion  ef  Uie  lMda»  iD  an  tmfWM 
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broQglit  against  them  by  the  devisees,  the  court  held  that  the  jury  were 
well  warranted  in  presuming  from  these  facts,  and  also  from  the  feoff- 
loent  being  found  among  the  papers  of  the  family  of  the  feoffor,  that 
after  the  feoffment  K.  H.  had  made  a  reconveyance  of  the  premises  to 
J.  H.  10  Ding.  75.  So«  in  the  case  of  ancient  deeds,  30  years  old  or 
spwards,  the  execution  of  them  shall  be  presumed,  if  they  have  been 
accompanied  by  possession,  or  be  otherwise  satisfactorily  accounted 
for,  and  do  not  import  fraud.  *  Bui.  N.  P.  255.  Gilb.  Ev.  100,  101.  and 
tee  1  Arclu  Pr.  C.  P.  198, 180.  And  even  an  ancient  copy  of  a  deed, 
noder  such  circumstances,  the  original  being  proved  to  have  been  lost, 
has  been  holden  to  be  sufficient  to  raise  the  presumption  that  the  originid 
deed  waa  regularly  executed.  Gilb.  £v.  07.  So,  where  a  deed  of 
inortgage  which  was  at  first  delivered  as  an  escrow  to  become  the 
mortgagee's  deed  upon  the  performance  of  a  certain  agreement,  was 
afterwards  found  in  the  possession  of  the  mortgagee,  and  was  by  him 
produced  at  the  trial  of  an  action  broughi  by  him  against  the  mortgagor, 
the  court  held  that  the  deed  being  in  his  possession,  was  presumptive 
erideoce  that  the  condition  on  which  it  had  been  delivered  had  been 
complied  with.    5  B.  &  Ad.  715. 

If  no  interest  have  been  paid  on  a  bond,  or  any  other  payment  made 
on  account  of  it  for  20  years,  the  presumption  is  that  it  has  been  paid ; 
6  Mud.  22,  and  see  1  Bur.  434.  2  Sir.  827.  826.  2  L.  Uavm.  1370. 
1  Camp.  27.  2  Id.  321  ;  and  indeed,  by  a  recent  statute,  (3  &  4  W.  4, 
c  42,  8.  3.)  this  is  the  time  now  limited,  within  which  any  action  on  the 
bond  must  be  commenced.  See  ante,  p.  30.  But  even  a  shorter  period 
coupled  with  other  ^circumstances,  such  as  a  subsequent  settlement  of 
accounts  between  the  parties  in  which  no  mention  of  the  bond  was 
aiad<;,  orthe  Kke,  will  be  sufficient  to  raise  the  presumption  of  payment. 
1  T.  R.  270.  1  Camp.  27.  This  presumption,  however,  may  be  re* 
butted,  by  rfiewing  that  the  obligor  has  been  abroad,  so  that  no  proceed* 
ings  could  be  had  in  order  to  compel  payooent,  1  Stark.  101,  or  by  any 
eridence  of  a  payment,  or  of  an  acknowledgment  of  the  debt,  within 
the  time  afbove  mentiooed.  See  2  Camp.  ^21.  So,  that  a  judgment  has 
been  satisfied,  may  it  seem  be  presumed  in  iike  manner,  from  lapse  of 
time.  1  Camp.  217.  And  in  one  case,  this  rule  was  extended  to  the 
case  of  a  promissory  note;  ^  Esp.  62;  but  in  a  subsequent  case, 
Abbott,  C.  J.,  held  that,  as  bills  of  exchange  and  promissory  notes, 
being  simple  contract  debts,  were  the  subject  of  a  particular  statute  of 
limitations,  this  rute  of  presumption  of  payment  from  lapse  of  time  did 
not  apply.  1  D.  &  R.  1^.  In  an  action  by  a  workman  for  wages, 
witnesses  for  the  defendant  proved  that  his  workmen  (including  the 

kiatiff)  came  regularly  every  Saturday  night  for  their  wages,  and  he 
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presumed  they  were  paid,  as  he  never  beard  any  of  them  coai)>lafD  i 
Lord  KenyoD,  C.  J.,  held  this  evidence  to  be  admissible,  as  grounding  a 
presumption  of  payment.  1  Esp.  296,  and  see  1  Car.  ^  P.  81,  tn  noftt* 
So,  where  a  servant,  who  was  in  the  habit  of  selling  goods  for  her 
master,  also,  according  to  the  established  course  of  deaiiogi  was  in  \hfi 
habit  of  accounting  with  him  every  evening  and  paying  over  to  hioy 
such  sums  of  money  as  she  received  in  the  course  of  the*^day,  witheul 
any  written  vouchers  passing  between  them :  in  an  action  by  the  master 
against  her  for  the  money  so  received-  by  her,  Lord  Ellenborough,  C, 
J.,  held  that  it  must  be  presumed  that  these  sums  were  accounted  for 
and  paid  over  to  the  plaintiff,  in  She  regular  course  of  the  busioessr 
unless  he  proved  to  the  contraiy.  3  Camp.  10.  Where  two  cheques 
of  the  defendant  upon  his  banker,  payable  to  the  defendant  by  name, 
and  paid,  one  of  which  was  indorsed  by  the  plaintiff,  and  the  other  by  a 
person  authorized  by  him  to  collect  debts,  Lord  Kenyon,  C.  J.,  rule<t 
that  these  were  presumptive  evidence  of  payment ;  3  Esp.  196 ;  but 
they  would  not  have  been  so,  if  not  so  indorsed ;  Id. ;  and  this  was 
ruled  by  Dallas  C.  J.,  in  a  case  where  part  of  the  produce  of  the  cheque 
was  actually  placed  to  the  credit  of  the  plaintiff  with  the  aame  banker, 
with  whom  he  kept  an  accountr  Gow,  10,  In  all  other  cases,  if  a  debt 
be  proved  to  have  existed,  the  presumption  is  that  it  still  continues 
unliquidated,  unless  the  contrary  be' proved.    2  Camp.  69. 

So  an  adverse  enjoyment  of  lights,  or  of  a  right  of  way  or  other 
easement,  or  of  a  pew  in  a  church,  or  of  a  market  or  the  like,  for  20 
years,  uninterrupted  and  unexplained,  raises  a  presumption  of  a  right 
by  grant  or  prescription,  and  no  other  title  than  the  20  years'  enjoy- 
ment need  be  proved.  2  Saund.  175.  (n.  2.)  3  East.  294.  and  see  5 
T.  K.  296.  1  Camp.  463.  1  Taunt.  279.  2  Barn.  &  Aid.  062.  11 
East,  488.  And  this  is  now  in  fact  the  time  limited  by  law,  withia 
which  such  a  right  must  (if  at  all)  be  contested.  See  Stat»  2  &  3  W.  4r 
c.  71,  s.  2,  3.  ante,  p,25,  26.  But  this  must  be  understood  of  an  en- 
joyment or  possession  with  the  acquiescence  *V)f  the  person  seised  of 
the  inheritance :  for  if  a  tenant  for  years  or  for  life  permit  another  to 
enjoy  an  easement  on  his  estate  for  20  years  or  upwards  without  inter* 
ruption,  and  then  the  particular  estate  determine,  such  user  w4ll  not 
affect  him  who  has  the  inheritance  in  reversion  or  remainder ;  but 
when  it  vests  in  possession,  he  may  dispute  the  right  to  the  easemeotr 
and  the  length  of  f>ossession  will  be  no  answer  to  bis  claim.  1 1  East, 
372.  4  B.  &  Aid.  579.  2  Saund.  175.  d.  How  far  this  is  altered  by 
the  Stat.  2  &  3  W.  4,  c.  71,  above  alluded  to,  has  not  yet  been  decided. 
See  ante,  p.  25,  26.  So  in  other  cases,  a  right  shall  be  presumed  froor 
length  of  possession :.  thus,  where  an, enjoyment  of  a  right- of  common 
for  a  length  of  time  was  proved,  a  right  of  common  was  thereupon  pre- 
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Hnlmed  ;  «nd  it  wa«  holden  that  acts  of  ownership  by  the  lord,  such  as 
snaking  leases  of  the  common,  and  the  like,  did  not  rebut  the  presump- 
tioo  ;  1  SCark.  102.  and  see  Id.  340 ;  and  80  years  is  now  the  time  lim« 
ited  by  law,  within  which  such  a  right  can  (if  at  all)  be  contested. 
See  8  &  4  W.  4,  c.  71,  B.  1,  ante,  p.  25.  So  a  right  may  be  presumed 
from  continued  acts  of  ownership.  See  2  Barn.  &  Aid.  554.  1  Camp. 
800.  2  Brod.  &  B.  403.  So  an  immemorial  custom  may  be  fairly  pre« 
fomed  from  a  regular  usage  for  20  years,  uncontradicted  and  unex- 
plained ;  it  is  deemed  even  cogent  evidence  of  it,  and  such  as  will 
warrant  the  judge  in  recommending  the  jury  to  find  the  custom.  2  B. 
&  C.  §4.  So  where  the  plaintiffs,  who  were  owners  of  a  fishery  in  the 
-river  ^erwent,  claimed  a  right  to  draw  thoir  acts  at  certain  landing 
^aces,  on  the  bank  of  the  river,  and  in  a  cflose  of  the  defendant,  proof 
>that  they^  and  those  possessed  of  the  fishery  before  them,  used  to  do 
10  without  interruption  for  upwards  of  20  years,  and  had  occasionally 
repaired  the  landing  places,  was  holden  to  be  sufficient  to  raise  a  pre- 
sumption of  a  grant  of  the  right  to  the  owners  of  the  fishery,  by 
some  former  owner  of  the  close.  2  Brod.  &  B.  667.  So,  on  a  ques- 
tion whether  a  creek  was  a  navigable  river  or  not,  instances  of  persons 
going  up  it  for  the  purpose  of  cutting  reeds,  and  on  parties  of  pleasure 
without  the  coMent  of  the  person  claiming  exclusive  property  in  the 
creek,  was  holden  to  be  evidence  from  which  the  jury  might  presume  K 
4o  be  a  public  rivec  1  Marsh.  813.  So,  where  toll  has  been  taken 
inmeoiorially  for  passing  upon  a  certain  highway,  a  grant  of  the  soil 
originally  to  the  public  may  be  presumed,  as  a  consideration  for  tlie  toll 
proof  being  given  that  the  soil  through  which  the  highway  passed,  and 
>the  tolls,  were  before  the  time  of  legal  memory  in  the  same  hands^ 
though  s&vered  since,  1  T.  II.  660.  So,  where  a  man  has  received 
rent  for  premises  during  20  }'ears  or  upwards,  it  shall  be  presumed  (in 
the  absence  of  other  evidence)  that  he  is  seised  of  the  fee.  Cowp.  595. 
8  Woodeson,  838.  See  Gow.  K.  173.  So,  where  a  man  is  seised  of 
land,  the  presumption  is  that  he  is  also  entitled  to  the  minerpls  under 
it;  bat  in 'mining  countries  the  presumption  is  not  a  strong  one,  for 
there  it  is  ^usual  for  one  person  to  be  entitled  to  the  surface  of  the 
Jand,  and  another  to  the  minerals  under  it ;  and  where  it  appear* 
ed  that  when  a  plaintiff  came  into  possession  of  certain  land  in 
Cornwall,  another  person  (not  the  owner)  \^as  working  mines 
«nder  it,  and  that  although  the  plaintiff  sunk  a  shaft  *and  raised  ore^ 
the  ore  was  constautily  taken  away  by  persons  claiming  a  right 
to  it,  and  who  act^ially  afterwards  took  possession  of  the  mine: 
Abbott,  CL  #.,  left  it  io  the  jury  to  say  whether  these  facts  did  not  rebut 
(he  presuosption  of  tlie  plaintiff's  being  entitled  to  the  minerals  under' 
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the  land,  aritiog  from  his  being  the  owner  of  the  sorfiMe.  Ry.  &  M* 
896.  So,  although  an  aointerrupted  possession  of  land  for  20  jrean, 
raises  a  presumption  of  a  seisin  in  fee«  as  above  mentioned,  jret  this 
presumption  like  others  may  be  rebutted  by  shewing  how  or  on  what 
terms  the  party  became  possessed  of  it :  and  therefore  where  it  appear- 
ed that  the  defendaut  and  his  ancestors  were  in  possession  of  certaia 
land  for  50  years,  but  it  also  appeared  that  possession  of  it  had  origi* 
nally  been  given  to  the  defendant's  ancestor  by  an  ancestor  of  the  plaia^ 
tiff'  as  security  for  a  debt,  which  had  long  since  been  liquidated  by  the 
rents  and  profits :  tlie  court  held  that,  as  it  appeared  that  the  original 
enjoyment  was  consistent  with  the  fact  of  there  not  having  been  any 
conveyance  of  the  property,  a  conveyance  was  not  to  be.  presotned ; 
and  that  the  judge  at  the  trial  was  right  in  putting  it  to  the  jury,  as  a 
question  of  fact,  whether  an  actual  conveyance  of  the  property  bad 
ever  been  executed  by  the  plaintiff  to  the  defendant,  or  the  persona  res- 
pectively under  whom  they  claimed.  5  B.  &  Aid.  2d2.  So,  an  ioclo- 
sure  from  the  waste,  made  12  or  13  years  before,  and  seen  from  time  to 
time  by  the  steward  of  the  lord  of  the  manor,  without  objection  being 
made  to  it,  may  be  presumed  to  have  been  made  by  licence  of  the  lord. 
11  East,  56,  and  see  Id.  488.  So,  where  a  declaration  stated  that  the 
plaintiffs  were  the  proprietors  of  a  licenced  theatre*  but  the  Ifoeoce 
itself  was  not  given  in  evidence.  Abbot,  C.  J.  said  thai  he  sbodd  pre- 
sume a  licence,  from  the  fact  of  the  performances  at  the  theatre  having 
gone  on  without  interruption.  1  Car.  &  P.  220.  Proof  of  the  right  of 
a  lay  impropriator  to  tlie  tithe  of  corn,  raises  a  presumption  that  be  is 
entitled  to  the  tithe  of  hay  and  other  great  tithes;  1  Ad.  dcR  449, 
455 ;  but  mere  non-payment  to  him  of  the  tithe  of  hay,  for  any  time 
however  long,  will  not  raise  a  presumption  of  a  grant  or  discharge  of 
the  tithe  to  the  occupier  of  the  land.  Id.  440.  Receipt  of  the  tithe  of 
corn  by  a  vicar,  for  any  one  farm  in  the  |>arish,  raises  a  presumption  of 
his  right  by  endowment  to  the  tithe  of  corn  generally  throughout  the 
parish.  1  Car.  &  P.  316.  So  where  two  manors  have  been  formed 
out  of  one,  proof  of  the  customs  of  one  is  presumptive  evidence  of  the 
customs  of  the  other.  And  for  a  similar  reason,  the  customs  of  one 
'manor,  relative  to  tenure,  have  been  holden  admissible  evidence  of  the 
customs  of  another,  in  any  of  the  three  northern  counties,  becaose  an- 
ciently they  made  one  earldom.  Fortesc.  41.  44.  It  is  a  presumption 
that  waste  lands  on  the  sides  of  a  highway,  and  the  soil  of  the  way 
itself  to  the  middle,  belong  to  the  adjoining  land,  whether  that  land  be 
freehold  or  copyhold.  7  B.  &  C.  304.  Where  the  lands  of  two  per- 
sons  are  divided  by  a  hedge  and  ditch,  the  presumption  is  that  both 
ditch  and  hedge  belong  to  the  land  on  that  side  of  the  hedge  on  which 
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the  ditch  i«  not ;  for  it  is  fair  to  presume  that  the  person  who  made  the 
ditch*  made  it  io  his  own  land,  and  threw  the  earth  dug  from  it  (and 
which  formed  the  gn>uod  on  which  the  hedge  *grew)  upon  his  own  land 
and  not  on  that  of  his  neighbour;  2  Selw.  N.  P.  1218;  but  where 
there  is  a  ditch  on  both  sides,  the  property  in  the  hedge  must  be  deter* 
mined  by  proof  of  acts  of  ownership.  Id.  and  see  3  Taunt.  138,  per 
Lawrence*  J.  So*  if  the  lands  of  two  persons  be  divided  by  a  wall* 
the  ownership  of  the  wall  may  be  presumed  from  the  ei^ercise  of  acts 
of  ownership;  and  if  an  user  be  proved  by  both  parties,  the  presump- 
tion is  that  they  are  tenants  in  common  of  the  wall,  and  of  the  land  on 
which  it  stands;    8  B.  d&  C.  257. 

In  an  ejectment  upon  the  assignment  of  a  term  to  secure  an  annuity* 
Lord  Ellenborough  held  that  it  was  not  necessary  for  the  lessor  of  the 
plaintiff  to  prove  the  inrolment  of  the  annuity,  but  that  a  proper  memo** 
rial  of  the  annuity  deeds  should  be  presumed,  till  the  contrary  was 
shewn  upon  the  part  of  the  defendant.    3  Camp.  7.     A  licence  to 
import  certain  articles,  being  regularly  lodged  at  the  custom-house,  and 
there  accidentally  destroyed,  it  was  holden  that  it  should  be  presumed 
that  the  time  of  clearance,  as  required  by  the  order  in  council,  was 
uutoraed  on  it,  it  being  shewn  that  without  such  indorsement  the  custonh* 
house  would  not  have  permitted  the  entry  to  have  been  made.    1  Stark* 
222.    8o«  if  it  be  proved  that  goods  were  entered  at  the  custom- 
hotiao,  whbh  could  not  have  been  so  entered  without  a  licence*  the 
presumption  is  that  there  was  a  regular  licence.    2  Gamp.  44.    So*  if 
it  be  proved  that  indentures  of  apprenticeship,  under  which  the  party 
had  served  7  years,  were  then  delivered  up  to  him  and  were  afterwards 
lost,  it  shall  be  presumed  that  they  were  duly  stamped.    7  East,  45. 
See  2  B.  &  Aid.  478.    Banker*s  notes,  payable  to  J.  S.,  and  dated  on  a 
particular  day,  shall  be  presumed  to  have  come  into  J.  S.'s  possession 
on  the  day  they  bear  date.    6  T.  K.  57.    Where  a  statute  requires  a 
certain  document  to  be  delivered  by  the  captain  of  every  coal  ship  to 
the  clerk  of  the  markei«  and  such  document  is  delivered  as  from^  cer- 
tain ship,  in  which  H.  is  deseribed  as  captain ;  upon  proving  that  H.  is 
captain  of  that  ship,  the  presumption  is  that  the  document  was  sent  by 
him*    1  Stark.  117.    If  after  the  expiration  of  a  written  lease  containing 
a  covenant  on  the  part  of  the  tenant  to  keep  the  premises  in  repair,  the 
tenant  verbally  agree  to  hold  over,  paying  an  additional  rent,  but  nothing 
iQore  being  expressed  between  the  parties  respecting  the  terms  of  the 
new  tenancy ;  the  presumption  is  that  he  holds  under  the  covenants  of 
the  former  lease,  as  far  as  they  are  applicable  to  his  new  situation*  and 
he  is  consequently  liable  for  not  keeping  the  premises  in  repair.    4 
Camp,  27&    Where  it  is  proved  that  a  ship  left  her  port  of  loading* 
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with  a  licence  to  carry  her  cargo  to  a  certain  place,  the  presamption  itf 
that  she  sailed  for  that  place.    2  Camp.  69.     If  a  ship  have  been  miff' 
sing,  and  no  intelligence  had  of  her  within  a  jreasonable  time  after  she 
sailed,  tlie  presumption  is  that  she  is  lost    2  Stn  1 191.     1  Siark.  12Lf 
and  see  2  Gamp.  85.     1  Holt,  242.     If  tenant  for  life  be  beyond  seas« 
or  elsewhere  absent  himself  in  this  realm,  by  the  space  of  7  years 
together,  and  in  an  action  by  the  lessor  or  reversioner  for  the  recoveiT' 
of  the  tenements,  no  sofEcient  and  evident  proof  be  made  of  such  tenairt 
being  alive,  he  shall  be  accounted  as  naturally  dead,  and  the  jury  shall 
be  directed  to  *givc  their  verdict  accordingly.     19  Car.  2  c.  &     A  man 
having  a  lease  in  reversion  after  the  determination  of  a  lease  for  liib^ 
has  been  holden  to  be  a  reversioner  within  the  meaning  of  this  sta- 
tute.   Carth.   246.     So,  in  other   cases,  if  a  man  be  abroad   for  7 
years  or  upwards  without  being  heard  of,  the  presumption  is  that  be 
is  dead.     See  15  East,  293.     6  East,  80.      Dy.  185.  a.     2  Gamp. 
113.  273.    S09  where  a  party  claimed  land  through  J.  8.  lus  grand* 
father,  who  had  been  dead  more  than  100  years,  and  k  appeared  in  the 
course  of  the  trial  tliat  J.  8.  had  several  brothers  elder  than  himself 
but  no  evidence  was  given  to  shew  what  iiad  become  of  tliem :  the 
judge  told  the  jury  that  after  such  a  lapse  of  time  they  miglit  presume 
them  to  be  dead  without  issue,  and  the  court  held  the  direction  to  be 
right.    8  B.  &  C.  22.    3  Car.  &  P.  402.     Where  it  wae  proved  that  a 
tenant  for  life  had  been  absent  for  14  years,  but  it  was  objected  that 
this  was  not  proved  by  any  of  his  family,  but  by  a  stranger  merely  re- 
siding  in  his  neighbourhood :  the  court  held  it  to  be  prima  facie  evidence 
of  his  death;  if  any  of  his  family  had  heard  of  him  since,  they  might 
have  been  called  to  rebut  the  presumption.    4  B.  d&  Aid.  433.    This 
absence  for  7  years  must  however  be  understood  as  raising  the  pre- 
emption merely  that  the  party  was  dead  at  that  lime,  and  not  that  he 
was  alivo  up  to  that  time ;  and  therefore  where  it  was  necessary  to 
prove  that  a  man  was  alive  in  1812,  and  had  died  since,  it  was  holden 
that  proof  that  he  went  to  America  in  1807,  and  had  not  since  been 
heard  of,  although  evidence  that  he  was  dead  in  1SI4,  was  no  evidence 
that  he  was  alive  in  1812.    5  B.  &  Ad.  86.     But  if  it  be  necessary  to 
prove  that  a  party  is  nlive,  if  it  appear  that  he  was  alive  within  7  years, 
the  presumption  is  that  he  is  still  alive.    See  2  Camp.  113.    2  Ito. 
Rep.  461. 

In  an  action  upon  a  bill  of  exchange  against  the  drawer  or  indorser, 
or  on  a  promissory  note  against  the  indorser,  proof  that  the  defendant 
promised  to  pay  it,  is  presumptive  evidence  of  presentment,  dishonour, 
protest  and  notice,  2  Gamp.  105. 188.  4  Camp.  52,  and  is  a  sufficient 
Admission  of  the  handwriliog  of  the  defendant,  and  of  the  other  parties* 
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8  Camp.  474.  7  East,  281.  In  assumpsit  for  not  delivering  a  qoantity 
of  oil,  where  it  was  averred  that  the  plaintiflf  was  always  ready  an4 
willing  to  accept  it  and  to  pay  for  the  same  ;  and  it  was  proved  at  the 
trial  that  the  plaintiff  made  a  demand  of  the  oil,  but  it  did  not  appear 
that  he  war  ready  to  pay  for  it ;  the  court  held  it  to  be  sufficient ;  for 
it  should  be  presumed  that  he  was  ready  to  pay  for  the  oil,  from  his 
having  demanded  it     1  Marsh.  412. 

In  an  action  against  any  person  exercising  an  office,  profession  or 
employment,  such  as  an  attorney,  officer  of  the  customs  or  excise,  just- 
ice of  peace,  parson,  physician,  executor,  &c.,  if  it  be  proved  on  th^ 
part  of  the  plaintiff  that  the  defendant  acted  as  such,  the  presumpt  ion  isibai 
he  has  been  duly  appointed,  and  his  appointment  therefore  need  not  be 
proved.    See  6  T.  It  635.  b.    4  T.  R.  366,  ()er  fiuller.     1  Stark.  405. 
Peake,  236.    But  where  air  action  is  brought  by  such  a  person,  no  such 
presumption  exists ;-  but  he  must  prove  bis  appointment  &c.,  unless  it 
appear  to  be  admitted  by  the  defendant  expressedly  or  impliedly,  on  the 
face  of  the  record  or.otherwise,  in  that  or  in  former  transactiods.    See 
]r  New  *  Rep.  1 96.    8  T.  R.  303^    4  T.  R.  366.     3  T.  R.  632.     1 0  East, 
104.     2  M.  &  S.  553.    So,  to  support  a  plea  in  abatement  that  A.  and 
B.»  assignees  of  C.  a  bankrupt,  ought  to  have  been  joined  as  co-defend^ 
ants  in  the  action,  it  is  not  sufficient  to  prove  that  they  acted  as  assign^ 
ees,  but  they  must  be  proved  to  be  such  ,by  the  production  of  the  assign, 
moot  or  the  admission  of  the  plaintiff.     1  Stark.  206.    But  if  it  were 
incumbent  on  the  defendant  to  prove  that  the  plaintiffs  wqre  as8tgnee#. 
of  %  bankrupt,  proof  that  they  acted  as  such  would  be  sufficient.    As  tc 
officers  of  excise  and  customs,  however,  it  is  sufficient  in  all  cases  to* 
prove  that  they  acted  as  such,  by  the  express  provisons  of  a  statute^ 
And  in  the  case  of  a  clergyman,  although  he  is  obliged  to  prove  admis- 
sion, institution  and  induction,  yet  after  10  or  20  years'  possession  il 
shall  be  presumed  that  he  subscribed  the  articles,  and  such  subscriptio» 
xiceA  not  be  proved.    Gilb.  £v.  220. 

In  an  indictment  against  an  offcer  under  government  for  roalversa 
lion  in  his  office,  a  letter  of  instructions  signed  by  three  of  the  lords-  of 
the  treasury  was  allowed  to  be  read  in  evidence,  without  producing  the 
commission  by  which  they  were  appointed ;  2  Camp.  131 ;  for  it  is  » 
general  presumption  of  law  that  a  person  acting  in  a  public  capacity,' 
is  duly  authorized  so  to  do.  For  the  same  reason,  upon  an  indicfmeal 
for  perjury  in  an  oath  taken  before  a  surrogate  in  the  Ecctesiastieal 
Court,  the  fact  of  the  person  who  administered  the  oath  having  acted  at 
a  surrogate,  is  sufficient  evidence  of  bis  being  so,  without  producing 
his  appointment     3  Camp.  433. 

.    The  intention  with  which  m  act  is  done,  must  also  necessarily  be  the 
subject  of  presumption.    It  can  never  be  the  subject  of  direct  and  pNi« 
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live  proof;  and  therefore  if  not  admitted,  it  mast  be  presumed  etthef 
from  the  nature  of  the  act  it»elft  or  from  other  facts  and  circuinsiaoces 
connected  with  it.     Thus  in  an  action  for  a  libel,  the  malice  chay  be  pre- 
sumed from  the  libel  itself,  or  from  other  acts  having  immediate  relation 
to  it,  or  eren  from  other  libels  which  directly  ^efer  to  it ;  2  Camp.  73» 
73.  n.     1  Camp.  49.     Peake,  22.  160.    See  2  Stark.  98 :  and  on  the 
other  hand  the  defendant  may  be  allowed  to  rebut  the  presumptioo,  by 
giving  ia  evidence  other  passages  in  the  paper  &c.  connected  with,  and 
indicating  the  intention  and  mind  of  the  defendant  with  respect  to,  the 
specific  paragraph  charged  in  the  declaration  as  libellous.    2  Camp.  398, 
400.    So,  a  mail's  knowledge  of  a  fact,  may  be  presumed  from  his  acts 
which  have  relation  to  it ;  thus,  where  the  ^question  was  whether  the 
acceptor  of  a  bill  of  exchange  iinew  that  the  payee  was  a  ficiiiious  per- 
son, evidence  was  admitted  of  irregular  and  suspicious  trsnsactioos  reU 
ative  to  other  bills  drawn  by  and  upon  the  same  persons  as  the  present 
bill,  and  payable  to  fictitious  payees.     2  H.  Bl.  268.     Where  an  action 
Dvas  brought  against  a  nnember  of  a  club  for  the  amount  of  his  annual 
subscription,  the  rules  of  the  ckib  being  given  in  evidence,  it  was  ob- 
jected that  there  was  no  proof  that  the  defendant  knew  of  them  ;   but 
Abbott  C.  J.,  held  that  every  member  of  a  club  must  be  presumed  to  be 
mcquainted  with  its  rules.    2  Car.  &  P.  556. 

But  it  shall  not  be  presumed  that  a  man  has  any  notice  or  knowledge 
of  the  contents  of  a  deed,  merely  from  the  fact  of  his  having  ^attested 
the  execution  of  it  by  another  person ;  for  it  is  not  probable  that  he  read 
it  or  heard  it  read.  5  Taunt.  257.  So,  a  loan  for  money  from  A.  to  B.9 
cannot  be  presunoed  from  the  bare  fact  that  A.  delivered  a  sum  of  money 
to  B.  which  he  had  borrowed  of  another ;  for  where  money  is  pa;d,  the 
presumption  is  that  it  is  paid  in  liquidation  of  an  antecedent  debt,  and 
not  by  way  of  loan.  1  Stark.  474.  So,  it  shall  not  be  presumed  that 
a  letter  was  sent  by  the  post,  merely  from  evidence  that  it  was  written 
by  a  merchant  in  his  counting-house,  and  put  on  a  table  fur  the  porpose 
of  being  carried  to  the  post-office,  and  that  by  tlie  course  of  business  io 
the  counting  house  all  letters  deposited  on  that  table  used  to  be  carried 
to  the  post-office  by  a  porter.  4  Camp.  198.  So,  it  shall  not  be  pre- 
sumed that  a  man  has  employed  another  in  a  particular  character,  mere- 
ly from  his  having  addressed  a  letter  to  him  in  that  character,  and  hav- 
ing afterwaads  employed  him.  1  Stark.  335.  So  it  shall  aot  be  infer- 
red that  rent  was  payable  quarterly  by  a  particular  tenant,  merely  froei 
evidence  that  the  landlord's  other  tenants,  under  similiu'  circumstance!^ 
paid  their  rent  quarteriy.  Peake,  95.  So,  where  the  issue  was,  wbe* 
ther  the  holding  of  a  plaintifi'was  for  a  year  from  the  3d  April,  182f, 
and  thenceforth  from  year  to  year :  evidence  of  his  having  paid  rent  wu 
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boMen  not  la  support  the  issoe,  for  that  would  eqUflilly  be  proof  of  a  de« 

niise  for  21  years.     1  Car.  d&  P.  262.    In  trover  for  bricks  against  a 

person  named  Wood,  it  was  proved  that  some  men  took  them  away  in 

a  oart  on  which  was  the  name  ''  Wood'^  and  on  being  asked  why  they 

did  so,  they  said  they  were  ordered  by  their  master,  Mr.  Wood :  Lord 

Gifibrdy  C.  J.  held  that  this  was  no  evidence  against  the  defendant.     1 

Car.  ^  P.  75.     Where  the  plaintiff  sent  goods  to  the  defendant  to  sell 

po  commission,  and  at  the  end  of  a  year  brought  an  action  to  reconcer 

the  amount,  slating  in  his  declaration  that  the  defendant  had  sold  the 

goodsy  but  had  not  accounted  l  it  was  holden  that  a  sale  of  the  goods 

could  not  be  presumed  from  tlie  time  elapsed,  but  that  it  must  be  actu^ 

ally  proved.     1  Car.  &  P.  572.    In  anottier  case,  where  14  years  had 

elapsed  after  the  sendipg  of  the  goods  for  sale  upon  commission,  before 

action  brought,  and  wi^ere  the  declaration  stated  a.  promise  to  account 

4cc.  upon  demand,  to  which  the  statute  of  limitations  was  pleaded  i  and 

the  plaint  iff.  proved  a  demand  to  have  been  made  shortly  before  action 

brought :  it  was  contended  that  a  previous  demand  might  be  presumed 

from  the  lapse  of  time,  and  that  the  defendant  accounted  &c«  i  but  the 

court  held,  that  although  it  might  be  presumed  from  the  lapse  of  time 

that  the  defendant  hi^cl  accounted  &c.,  if  the  circumstances  of  the  case 

.warranted  such  a  presumption,  yet  that  a  demand  could  not  be  pre* 

somed ;  and  that  as  the  only  demand  actually  proved  was  within  6  years, 

^he  plaintiff  was  entitled  to  a  verdict.     1   Taunt*  572.    So  nothing 

shall  be  inferred  froip  the  non- production  of  books,  papers  &c.  upon 

.QOtiqe ;  it  roerply  entities  the  other  party  to  give  secondary  evidence 

of  tb^ir  contents.    .3  Camp.  863.    And  lastly,  nothing  shall  be  presumed 

which  is  contrary  |o  a  record.    Gilb.  Ev.  122. 

PraQ/s^"]  Whatever  is  not  admitted  or  presumed,  must  be  proved. 
^Ptxwfr  are  of  two  kinds:  written  evidence,  and  parol  evidence. 
Written  evidence  includes  all  matters  of  record,  such  as  the  statutes, 
.such  also  as  the  Records  of  the  courts  of  Westminster,  and  of  every 
other  oourt  of  record  in  the  kingdom ;  matters  quasi  oi  record,  such 
as  the  jiidgiinents  and  other  proceedings  of  courts  not  of  record,  and 
of  foriQigo  cpurts  {  matters  of  state,  such  as  the  king's  proclamations, 
:4(c.  ;  public  booM  and  papers,  such  as  the  bopks  of  corporations  and 
Public  companies ;  and  private  writings,  such  as  deeds,  agreements* 
bills  of  exchange  and  promissory  notes,  private  books  of  account  &c« 
iMuol  evidenqe,  is  that  evidence  which  is  jiven  by  witnesses,  viva  voce, 
in  a  court  of  justice,  upon  a  public  examination  by  counsel,  at  the  trial* 
As  ibeee  difierent/ kinds  of  evidence  are  intended  to  form  the  subject  of 
.the  i^n^  Qej^t  obcy>(^r8,  we  shall  confine  ourselves  in  this  place  to  the 
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consideration    of  a  very  important  principal  relating  to  them  geli* 
erally. 

It  is  a  general  rule  that  the  best  evidence  the  nature  of  the  case  will 
admit  of  must  be  produced*  if  it  be  possible  to  be  had ;  but  if  not  poi- 
sible,  then  the  next  best  evidence  that  can  be  had  shall  be  allowed. 
For  if  it  be  found  that  there  is  any  better  evidence  existing  than  that 
which  is  is  produced,  the  very  non- production  of  it  creates  a  presump- 
tion that  it  would  have  detected  some  falsehood  which  at  present  is 
concealed.  3  Bl.  Com.  368.  -Grlb.  Ev.  16.  1  Show.  30t.  Carth.  320. 
Holt.  284.  1  Salk.  281.  3  ^ast,  192.  Therefore  before  secondary 
evidence  is  offered,  a  foundation  for  it  must  be  first  laid,  by  proving  that 
better  evidence  cannot  be  obtained. 

Thus,  in  order  to  prove  a  written  lease  for  years  or  other  deed^ 
nothing  else  shall  be  admitted  but  the  very  deed  itself,  if  in  being  and 
within  the  control  of  the  party  who  has  to  prove  h  ;  Gilb.  Ev.  93.     10 
Co.  92.  b.  93;  even  the  declarations  of  the  opposite  party,  as  to  the 
contents  of  it,  will  not  dispense  with  its  production.     Ky.  dc  M.  187. 
1  £sp.  89.    4  M.  &  S.  350.     I  Car.  &  P.  558.  see  id.  73,  semb.  cont. 
Nor  can  parol  evidence  be  given  of  any  part  of  the  contents  of  a  lease 
or  other  deed ;  and  therefore,  in  a  sessions  case  where  it  became  neces- 
sary to  prove  so  much  of  (he  terms  of  a  tenancy,  as  to  shew  that  the 
premises  were  hirejl  for  a  year  at  a  rent  of  10/.,  and  it  appeared  that 
the  party  held  under  a  written  agreement,  the  absence  of  which  was 
not  accounted  for,  the  court  held  that  it  couFcf  be  proved  by  the  written 
agreement  only.     1  B.  &  Ad.  29.     8o,  in  trespass  for  mesne  profits 
against  A.,  the  plaintiff,  in  order  to  render  a  judgment  in  ejeclment 
against  B.  evidence,  proved  by  parol  that  B.  put  A.  into  possession  of 
the  premises ;  but  it  appearing,  upon  cross  examination  of  the  witoesa, 
that  B.  was  let  into  possession  under  a  written  agreement,  and  that 
agreement  not  being  produced,  or  its  absence  accounted  for,  the  plain- 
tiff was  nonsuit,  and  the  court  held  the  nonsuit  to  b^  correct     8  Bitig. 
239.  see  5  id.  136.     But  where  the  questions  were  merely,  whether  a 
person  occupied  certain  premises  for  a  certain  time,  and  what  was  the 
annual  value  of  them  :  the  court  held  that  these  might  be  proved  by 
parol  evidence,  although  the  party  held  under  a  written  agreement; 
and  that  parol  evidence  of  the  fact  that  certain  rent  was  paid,  was 
receivable  as  proof  of  the  ^annual  value.    7  B.  &  C.  611.    8o,  where 
lands  were  let  under  a  verbal  agreement,  that  the  party  should  hold 
them  on  the  same  terms  as  a  former  tenant,  and  the  former  tenant  held 
nnder  a  written  agreement :  in  an  action  for  rent,  it  was  bolden  that  the 
written  agreement  should  be  produced  and  proved:  and  upon  ha  being 
producedt  it  appeared  not  to  be  properly  stamped,  and  the  plaintiff  was 
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tberefore  nonsait.  Moody  &  M.  131.  So,  a  transfer  of  stock  canoot 
be  proved  by  parol*  because  it  is  in  writing ;  it  can  be  proved  by  a 
copy  of  the  entry  in  the  bank  books  only.  Peake  R.  43.  So,  a  sale 
and  purchase  of  goods,  if  under  a  written  contract,  cannot  be  proved 
by  parol,  even  although  a  bill  of  exchange  have  been  given  for  them ; 
d  Car.  d^  P.  52 ;  and  where  a  broker  effects  a  sale  between  two  parties 
the  bought  and  sold  notes  delivered  by  him  to  them,  and  not  the  entry 
in  his  books,  form  the  contract,  and,  if  in  existance,  are  the  only  evi- 
dence of  it.  Moody  d&  M.  43.  And  even  where  a  house  was  built 
under  a  written  contract,  and  an  action  was  brought  for  extra  work 
only,  it  was  holden  that  the  written  contract  should  be  given  in  evi. 
dence,  in  order  to  shew  that  the  work,  which  was  the  subject  of  the 
action,  was  not  included  in  it ;  and  the  contract  being  in  court,  but 
unstamped,  it  was  holden  that  the  judge  could  not  inspect  it,  for  the 
purpose  of  ascertaining  that  fact.  Moody  &  M.  257.  But  this  was 
rather  an  extreme  case ;  and  where  a  plaintifi*  who  had  engaged  by  a 
written  contract  to  do  the  plastering  work  in  the  interior  of  some 
houses,  was,  during  the  progress  of  tlie  work,  employed  verbally  to 
execute  an  ornamental  entablature  in  front  of  them ;  in  an  action  for 
the  amount  of  this  latter  work,  although  ho  gave  in  evidence  the  written 
contract*  upon  being  pressed  by  the  defendant's  counsel  to  do  so,  yet 
Lord  Tenterden,  C.  J.  intimated  that  there  was  no  necessity  for  his 
having  done  so.  Moody  6i  M.  413.  So,  where  a  memorandum  of  an 
agreement  had  been  drawn  up  between  the  parties,  but  was  in  fact  never 
signed  by  them,  the  court  held  that  it  was  not  necessary  to  produce  it,  as 
it  was  a  proposal  only,  and  not  an  agreement.  3  B.  &;  Aid.  326.  See 
2  Brod.  &  Bing.  99.  1  Car.  6l  P.  582.  Where  a  witness,  who  had 
inspected  the  accounts  of  a  trader  before  he  became  bankrupt,  was 
called  to  prove  that  the  trader's  debts  then  amounted  to  much  more 
than  his  credits,  and  admitted  that  his  information  arose  from  his  in- 
spection of  the  accounts;  it  being  objected  that  he  could  not  be  asked 
the  question,  but  that  the  accounts  themselves  ought  to  be  produced, 
Lord  Kenyon,  C.  J.  held,  that  although  he  could  not  give  evidence  of 
the  particular  contents  of  the  accounts*  he  might  state  what,  according 
to  his  observations,  was  the  general  result  of  them.    Peake  R.  1 16. 

So,  as  to  the  execution  of  a  deed  or  other  written  instrument,  if  not 
attested,  it  may  be  proved  by  proving  the  handwriting  of  the  parties. 
See  1  Arch.  Pr.  C.  P.  138,  and  post.  But  if  it  be  attested,  its  execu- 
tion must  be  proved  by  one  of  the  subscribing  witnesses,  that  being 
deemed  the  best  evidence  of  the  fact.  7  T.  R.  266,  Peake,  31.  4  Esp^ 
840.  Glib.  Ev.  00.  If  however  that  evidence  cannot  be  had:  as  if 
the  subscribing  witness  he  since  dead  i  1  Barn.  d&  Aid.  10.    Gilb.  £v« 
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101,  and  see  6  East,  65 ;  6r  have  become  ^insAtte';  13  Via.  Abr.  924. 
2  Camp.  288,  and  see  Id.  457 ;  or  blind  ;  see  1  L.  Raym.  734 ;  or  \m 
abroad,  oat  of  the  reach  of  the  process  of  the  courts  Peak,  90.  1  £sp. 
2.  7  T.  R.  265.  12  Via.  Abr.  224,  and  see  1  Stafk.  90,  whether 
domiciled  there  or  not ;  2  East,  250 ;  or  if  he  have  #et  out  for  liie  pur- 
pose of  leaving  the  kingdom;  1  Taunt  401,  see  3  Can  &  P.  955.  9 
Btng.  359 ;  or  if  from  circumstances  it  may  fairly  be  presumed  tiiat  he 
has  left  the  kingdom  ;  2  Camp.  282 ;  or  if  it  appear  dvat  he  is  aerviog 
in  the  navy,  2  Taunt.  229,  or  the  like ;  or  if  after  a  h&najide  serious 
and  diligent  inquiry  be  cannot  be  found ;  1  Dong.  93.  2  East,  183i.  7 
T.  R.  266.  1  Camp.  808.  1  Taunt.  364.  2  Camp.  282,  aod  see  4  B. 
A  Aid.  697 ;  or  if  he  be  interested  in  the  event  of  the  suit,  2  Esp.  297. 
j5  T.  R.  371,  or  become  subsequenlly  ihcompetent  as  a  witness :  9  Srr. 
B38,  see  5  fiing.  496:  then  upon  proof  of  afty  one  of  these  circomvtaii- 
ces,  yon  will  be  permitted  to  give  secondary  evidence  of  the  exeemioQ 
of  the  deed,  that  is,  you  may  prove  the  deed,  by  pfdving  the  hand- 
writing of  the  withess.    See  1  Barn.  &  Aid.  19. 

A  will  of  lands  must  be  produced  and  proved,  in  the  same  manner  as 
d  deed ;  and  the  witness  called  to  prove  it,  should  be  prepared  to  g'va 
parol  evidence  of  every  circumstance  attending  the  attestation,  neces- 
sary to  shew  that  the  will  was  duly  executed  and  attested  aceotdiiig  to 
the  directions  of  the  statute  of  frauds.  1  Ai-ch.  Pr.  C.  P.  140,  and  see 
post.  If  the  original  will  be  lost  or  destroyed^  the  contents  of  it  may 
be  proved  by  a  copy,  2  Camp.  389,  or  by  parol  evidence ;  Id.  390.  d  ; 
but  the  probate  is  no  evidence  Whatever  of  &  Will  of  lands.  Id.  389. 
6ilb.  Ev.  7L  The  probate  of  a  Will,  under  the  seal  of  the  ecclesias- 
tical court,  is  however  sufficient  evidence  to  prove  a  will  of  personal 
property,  or  that  J.  S^  is  executor,  or  the  like.  Gilb.  Ev.  71. 73.  4  T. 
R.  258.    3  Salk.  154.    Bui  N.  P.  246.    See  1  Arch.  Pr.  C.  P.  134. 

A  bill  of  exchange  or  promissory  note  tntxsi  be  produced,  and  proved 
{n  the  same  manner  as  the  execution  of  deeds  or  other  written  instru- 
ments is  proved.  If  it  have  been  lost  br  dtestfoyed,  ift  some  eases  it 
may  be  proved  by  secondary  evidence.  If  it  have  been  destroyed,  it 
hiay  in  all  cases  be  proved  by  secondary  evidence,  ^  in  the  ease  of  a 
deed.  ^  2  Camp,  21 1,  212.  If  it  be  l6st,  at  a  time  when  it  itf  not  in 
a  negotiable  state,  as  when  not  indorsed  by  the  payee,  or  When  specially 
indorsed  and  not  indorsed  oter  by  the  special  indori(ee,  2  Camp.  214.  a^ 
or  peiliaps  after  being  protested  for  non-payment:  12  Alod.  301.  Mi 
qu. :  in  such  a  case,  in  an  action  against  the  accepldr  of  the  bill,  or  tbs 
drawer  of  the  promissory  note,  the  plaintiff  ihAy  ^Ve  secoAdaty  eft- 
dence  of  its  contents.  But  if  it  were  in  a  negociable  state,  at  the  ftitie 
ft  Irits  lost,  as  if  it  were  indorsed  in  blank,  no  action  can  be  mainlaiaed 
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ott  Hf  ooleM  actually  produced  at  the  trial,  and  proved  at  in  ordinary 
cases;  8  Gamp.  21 L  I  Holt,  144;  even  altliougbit  was  over-due  at 
the  time  h  was  lost.    7  B.  &  C.  90. 

Secondary  evidence  cannot  be  given  of  an  inslrument  which  was  in 
the  bsfxia  of  the  opposite  party,  although  it  is  proved  to  have  been  de- 
stroyed or  lostt  unless  notice  have  been  given  to  produce  it.  Doe  v. 
Morrig^  8  Ad.  dc  E.  46. 

Where  the  matter  to  be  proved^  however,  was  whether  J.  S.  was  in 
the  liabii  of  accepting  bills  drawn  in  a  particular  manner,  it  was  holden 
that  this  might  be  done  by  parol  evidence,  without  producing  any  of  the 
bills.  8  Camp.  310.  Sa,  in  aa  assumpsit  against  a  *c«rrier  for  the 
noft-deli-very  of  written  instruments,  it  was  not  necessary  to  prove  a 
notice  to  the  defendant  to  produce  them,  before  giving  parol  evidence 
of  their  oontedts.  1  Camp.  148.  So,  in  aa  action  against  a  person,  to 
whom  a  foreign  bill  had  been  delivered  for  the  purpose  of  negotiating  it» 
for  not  paying  over  the  produce  4>f  it,  Ghiselee,  J.  Iield  that  parol  evi- 
dence  of  the  bill  might  be  given.  8  Car.  &  P.  384.  Where,  after  a 
witness  had  beea  examiood  in  chief,  he  was  asked  in  cros8*eiamination 
what  intent  he  t6ok  under  a  certain  will,  in  order  to  shew  that  he  was 
ioterei^ted ;  Lord  Ellenborough  said  that  allbough  the  contents  of  a 
Written  itisirument  may  be  inquired  into  in  an  examination  on  the  voirt 
direi  tvithont  pItKlucing  the  instnimeot,  yet  he  could  not  allow  of  it  in 
an  examinatioa  in  chief.  2  Camp.  14.  If  a  verval  demand  and  .a 
demand  in  writing  he  made  at  the  same  time,  for  the  purpose  of  bringing 
aa  aotton  of  trover,  and  the  one  has  no  referenoe  to  the  other,  evidence 
of  the  verbal  demand  is  sufficient,  without  producing  that  which  was  in 
writing.     1  Camp.  430. 

Ttie  best  evidence  of  a  letter,  is  of  course  the  letter  itself,  and 
proof  of  the  haad^writing.  But  if  it  be  in  the  possession  of  the  oppo- 
site  party,  then  upon  proving  notice  to  produce  it,  and  it  not  being  pro- 
ductfdi  parol  evidence  may  be  given  of  its  contents ;  and  this  evidence 
iaay  be  given  by  any  person  who  recollects  the  contents  of  the  letter, 
as  irell  as  by  the  person  who  wrote  iu  1  Stark.  167.  Where  it  ap- 
peared that  the  defendants  had  acknowledged  the  receipt  of  a  letter  of 
a  particular  date  from  the  plaintiff,  which  upon  notice  they  did  not 
proihsee  on  the  trial ;  an  entry  by  a  deceased  clerk  of  the  plaintiff  in 
a  letter  book,  professing  to  be  a  copy  of  a  letter  of  the  same  date  from 
the  plhioiiff  to  the  defendants,  was  holden  to  be  admissible  evidence  of 
the  ^ontenCi  of  the  letter,  on  proof  that  according  to  the  plaintiff's 
adursb  ef  besiates  the  letters  which  he  wrote  were  copied  by  this  clerk 
and  then  sent  bff  by  post,  and  that  in  other  instances  the  copies  so  made 
by  the  clerk  bad  been  compared  with  the  origiMls,  and  always  found 
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correct.  3  Camp.  805.  and  see  Id.  879.  A  copy  taken  by  meant  of 
a  copying  machine,  may  be  received  as  secondary  evidencet  after 
proving  notice  to  produce  the  original ;  but  it  cannot  bo  treated  as  an 
original  letter.     3  Camp.  228. 

Where  a  British  licence  to  trade  has  been  lost  or  destroyed,  seconda- 
ry  evidence  may  be  given  of  it,  (after  first  proving  that  the  Itcence  pnt 
on  board  the  ship  has  been  lost  &c.)  by.  producing  examined  copies  of 
the  order  in  council  for  granting  the  licence,  and  of  the  licence  preser* 
ved  in  the  Secretary  of  State's  office ;  2  Camp.  605,  see  2  Taunt  287. 
1  Stark.  222 ;  but  it  cannot  be  proved  by  parol  evidence. 

As  secondary  evidence  of  a  bankrupt's  certificate,  it  is  sufficient  if 
a  witness  state  that  he  was  employed  by  him  to  solicit  that  certificate, 
and  that  looking  at  the  entries  in  his  books  he  has  no  doubt  it  was 
allowed  by  the  Lord  Chancellor ;  but  an  entry  of  the  allowance  of  it, 
in  the  book  kept  in  the  office  of  the  Secretary  of  Bankrupts,  is  not 
sufficient  for  that  purpose.     8  Camp.  409. 

The  affidavit  upon  which  a  certificate  of  registry  is  granted  at  the 
Custom  House,  is  the  best  evidence  of  ownership  of  a  vessel,  at 
^against  the  owner ;  an()  if  this  affidavit  be  lost  or  destroyed,  second* 
ary  evidence  may  be  given  of  its  contents.  But  the  register  book  kept 
at  the  Custom  House,  in  which  entries  are  made  of  the  certificates  of 
registry  granted,  and  upon  whose  affidavits,  is  not  admissible  evidence 
for  this  purpose.    4  Camp.  90.  and  see  2  Camp.  171.    14  Bast,  220. 

Where  the  question  was  whether  the  abbey  De  SUniAuM  was  an  in* 
ferior  abbey  or  not,  Dugdal's  Manasiicon  AngHcanttm  was  refused  as 
evidence,  because  the  original  records  might  be  had  at  the  Ai^gnoenta- 
tion  Office.     2  Show.  163. 

In  all  cases  where  it  is  necessary  to  prove  any  part  of  the  pleading 
in  issue,  by  a  record,  where  nulliel  record  has  not  been  pleaded,  it  is  suf* 
ficient  to  give  an  examined  copy  of  the  record  in  evidence.  This  is  on* 
doubtedly  an  exception  to  the  rule  which  we  have  now  been  illustrating ; 
but  it  has  been  adopted,  because,  if  it  were  necessary  to  give  the  record 
itself  in  evidence,  it  might  be  required  in  several  parts  of  the  kingdom 
at  the  same  time  ;  and  by  thus  removing  it  from  tho  place  in  which  it  is 
deposited,  there  would  necessarily  be  great  danger  of  its  being  lost 
Glib.  Ev.  7,  8.  For  the  same  reasons,  the  journals  of  the  House  of 
Lords  and  House  of  Commons, — a  bill,  answer,  depositions  and  decree 
in  equity, — libel,  answer,  depositions,  &c.  in  the  ecclesiastical  and 
admiralty  courts* — ^the  rolls  of  a  court  baron  and  of  other  iolerior 
courts, — parish  registers — entries  in  corporation  boc4u  or  the  books 
of  public  companies,  relating  to  things  public  and  general,'— fnay  all  be 
proved  by  examined  copies. 
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And  if  a  record  be  lost  or  destroyed,  ,an  ancieot  copy»  vetiuia  tempo- 
ri$^  jmdkiaria  cogniivme^  roborata  may  be  received  in  evidence*  with- 
oat  proof  of  its  beiog  examined  with  ihe  original.  Gilb.  £v.  22,  28. 
Thus»  the  copy  of  the  decree  of  tbithcs  in  London,  has  been  often 
given  10  evidence,  without  proving  it  to  be  a  true  copy,  because  the  orig- 
inal is  lost.  1  Vent.  257.  So,  a  copy^  of  the  record  of  a  recovery  of 
lands  in  ancient  demesne  has  been  admitted  in  evidence,  where  the 
original  was  lost,  and  possession  had  for  a  long  time  accompanied  the 
recovery.  Id.  Gilb.  Ev.  23.  So,  in  ejectment  for  a  rectory,  to  which 
a  recusant  presented,  the  record  of  conviction  for  recusancy  being 
burnt,  was  allowed  to  be  proved  by  the  estreats  in  the  Exchequer.  R. 
Hard.  823.     1  Salk.  285.  see  also  1  Str.  526.     Hardw.  304. 

Where  the  solicitor  to  a  commission  of  bankrupt  was  called  upon 
the  part  of  a  defendant  to  prove  an  admission  by  the  plaintiff  as  to  a 
certain  (act  in  an  examination  before  the  commissioners,  and  upon 
looking  into  the  examination  the  admission  was  not  found  :  Best,  C.  J., 
allowed  the  solicitor  to  prove,  that  the  admission  was  actually  made, 
although  not  set  down  in  the  examination.  Ry.  d&  M.  231.  1  Car.  ic> 
P.  649. 

As  to  deeds,  however,  it  is  necessary  to  remark,  that  if  pleaded 
with  profert,  nothing  but  the  production  of  the  deed  itself  will  suffice  } 
4  East.  585 ;  it  is  only  when  an  excuse  for  profert  has  been  pleaded,  in 
eases  where  profert  or  excuse  is  necessary,  that  this  secondary 
evidence  of  the  contents  of  a  deed  can  be  received.  See  ante, 
p.  137. 

*  Where  the  copy  of  a  document,  (the  document  itself  not  being  evi- 
dence at  common  law,)  is  made  evidence  by  act  of  parliament,  a  copy 
must  be  produced ;  the  original  Is  not  made  admissible  evidence  by 
implication.    2  Camp.  121.  n. 

In  all  these  cases,  in  order  to  sustain  an  objection  that  the  best  evi- 
dence has  not  been  adduced,  it  must  appear,  either  from  the  nature  of 
the  case,  or  from  the  examination  or  cross-examination  of  the  parties* 
own  witnesses,  that  there  exists  higher  evidence  of  the  fact  to  be 
proved ;  the  opposite  party  will  not  be  allowed  to  shew  it,  by  evidence 
Upon  his  part.  Thus  in  an  ejectment,  where  it  was  proved  by  a  witness 
for  the  plaintiff,  that  the  defendant  held  under  A.,  and  that  A.  admitted 
to  him  that  he  held  under  the  lessor  of  the  plaintiff;  but  the  same  wit- 
ness also  stated  that  he  had  drawn  an  agreement  or  lease  between  the 
lessor  of  the  plaintiff  and  A.,  and  this  not  being  produced,  the  plaintiff 
wu  nonsuit :  the  court  held  the  nonsuit  to  be  right.  6  Bing.  533.  So, 
where  a  witness  proved  a  sale  and  delivery  of  timber,  but  in  his  cross- 
examinatioa  stated  that  the  plaintiff  had  told  him  that  the  sal^  was  by 
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a  written  contract,  which  he  at  the  jame  time  shewed  him,  it  wai 
holdcn  that  the  contract  most  be  produced ;  it  was  accordingly  produoedf 
was  recognized  by  the  witness  to  bedhe  one  abewa  to  hin,  and  appeared 
to  be  a  broker's  bought  and  sold  note ;  and  it  wsas  iheo  obyacted  thit 
this  written  contract  must  iirat  be  proved  by  the  broker  who  oiade  jjU 
before  it  could  be  read  in  evidences  but  Best,  C  J.  held,   tbatfs  ihe 
whole  of  a  party's  adooission  must  be  taken  tc|>ether,  as  well  thai  part 
which  maken  for  htm,  as  that  i^'bich  in^kes  against  hiiii«  nojl  only  that 
part  of  the  plamtiff's  statement  which  /Shewed  thitt  the  eale  waa  under ;a 
written  contract,  but  his  stateanent  that  the  paper  in  Question  was  ths 
•contract,  was  receivable  as  evidence,  and  aufficient  pt oof  of  .the  eon* 
tract  without  calling  the  broker.    By.  4^  M.  85.7.    But  qn  the  other 
hand,  where,  in  an  iaction  for  work  and  Jaboor,  after  ihe  plaraiiff  bad 
closed  his  case,  the  defendant  produced  a  written  i^reemenf,  undor 
which  it  was  alleged  that  the  work  iwae  dons,  Imi  not  being  rStaflD|^  it 
could  not  be  read  in  evidence  ;  he  then  contended  ithal  as  the  work  way 
done  under  a  written  contract,  the  plainttfi^  m  he  had  not  produced  jsnd 
proved  it,  ought  to  be  nonsuit :  the  court  howevcur  <heldr  that  as  it  did 
not  appear  from  examination  or  cross-examination  of  the  plaintiff's 
witnesses  that  there  was  any  wsiuen  contfMt*  the  defendant,  if  he 
wished  to  set  up  one,  ought  to  have  firoduced  tt  in  such  a  state  as  to  be 
receivable  in  evidence,  and  prove  it,  as  part  of  his  evidence.    6Bit^* 
832.    S.  P.  8  Taunt.  327.    So  wheie,  upon  the  trial  of  an  a|]^iJ 
egainst  an  order  of  femoval,  the  ^respondents  preyed  by  parol  evideaae 
the  taking  of  a  tenement  in  the  year  1828,  at  a  yearly  rent  exceedii^ 
102.  by  the  husband  of  the  pauper  (who  bad  since  gone  to  America,) 
and   the  occupying  of  and   payoaent  of  lent  for  the  swoe  for  two 
years ;  the  appellants   then   proved  by  «  witness,  that  the  takiqg  in 
<]uestion  was  by  agreement  in  writing;  and  it  was  contended  before 
the  Court  of  King^  Bench  for  tiie  appettantSt   that  as  the  vespond- 
ents  had  not  produced  and  proved  jtfae  written  ngreeineott  the  order 
of  removal  ought  to  he  quashed :  :but  the  eoact   *iield,  that  as  ths 
objection  appeared  from  die  appellant's  evideitce  only^  and  not  Icom 
that  of  the  respondents,  it  was  for  the  appellants  to  produce   wi^ 
prove  the  agreement,  if  they  intended  to  iuund  any  defence  upon  itf 
and  the  court  stated  (he  rale  to  be,  that  if  after  proof  by  a  jpn^riy  qf 
a  contract  by  parol,  it  i^ppear  from  that  party's   witaMSsaei^   either 
cipon  examination  or  eress>examioation,  that  the   contract  wm  IP 
writing,  he  must  then  produce  and  prove  Jt;  but  if  this  appaac»  mH 
from  the  evidence  of  his  witnesses,  but  from  witnessea  called  Jby  ihs 
opposite  party,  then  the  latter  must  produoe  iand  prov0  the  wdtli* 
agreement,  if  be  would  derive  any  ;adv9Atage  Jkoiii)il«    4  3*  <k  .Adr 
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tt8«  and  tee  9  B.  dt  C.  708.  And  the  question  pat  to  a  witness,  in  such 
cases,  whether  there  is  not  a  written  agreement  upon  the  subject,  is  not 
objectionable  on  the  ground  of  its  eliciting  oral  evidence  of  the  contents 
of  a  written  instrument ;  for  there  must  be  some  oral  evidence,  to  in- 
troduce the  fiict  of  there  being  a  written  instrument.  Per  Parke,  J.  1 
Ad.  &  £•  170L  Even  where,  in  an  action  against  an  auctioneer  by  a 
vendee,  to  recover  a  deposit,  (the  vendor  not  being  able  to  make  a  good 
title,)  it  appeared  from  the  plaintiff's  witness  that  there  was  a  written 
agreement  relating  to  the  sale,  signed  by  the  vendee :  it  was  bolden 
competent  for  the  defendant's  counsel  to  ask  the  witness  whether  that 
agreement  related  to  the  deposit }  for  if  it  did,  it  might  be  a  necessary 
part  of  the  plaintiff's  case,  and  he  should  have  produced  and  proved  it/ 
1  Ad.  dc  £.  ]67«  Where,  in  an  action  to  recover  the  value  of  certain 
East  India  indigo  warrants,  which  the  plaintiff  had  entrusted  to  his  bro- 
ker, but  without  any  authority  to  him  to  sell  or  pledge  them ;  li^  broker 
being  called  as  a  witness  for  the  plaintiff,  stated  that  he  sold  the  war* 
rants  lo  the  defendants,  and  also  stated  that  it  was  by  a  contract  in 
writing ;  and  for  the  defendants  it  was  then  objected  that  the  plainti^ 
sliould  produce  and  prove  the  written  contract  as  part  of  his  case :  but 
the  court  held  that  it  was  for  the  defendants  to  produce  and  prove  the 
contract,  in  order  to  shew  that  it  was  a  valid  one  within  stat.  6  Geo.  4, 
c.  94,  8.  2,  by  which  alone  the  sale  in  this  case  could  be  legalized,  sl 
B.  &  Ad«  88a 

Ufion  an  affidavit  by  the  lessor  of  plaintiff  in  ejectment,  that  his  ser- 
vant, at  the  instigation  of  the  defendant,  had  stolen  from  him  a  lease^ 
which  was  material  evidence  in  the  cause,  and  this  not  being  denied  by 
any  affidavit  of  the  defendant,  the  Court  of  Commbii  Pleas,  by  rule,' 
ordered  that  an  examined  copy  of  the  enrolment  of  the  lease  might  be 
received  at  the  trial  as  secondary  evidence  of  it.  Doe  v«  Utes,  7  Bing^ 
724. 

Secondary  EmdenceJ]  It  has  already  been  observed  (ante,  p.  372,)  that 
to  prove  a  deed  or  other  written  instrument,  nothing  else  shaH  be  admits 
ted  but  tlie  very  deed  itself,  if  in  existence  and  within  the  control  of  the 
party  who  has  to  prove  it ;  and  it  may  be  said  to  be  within  the  party's 
control,  not  only  when  he  has  it  in  bis  possession,  but  when  it  is  in  the 
possession  of  any  third  person  wliom  he  may  compel  by  euhpana  ducei 
teciMi  to  produce  it.  In  order  therefore  to  lay  a  foundation  for  secondary 
evidence  of  such  a  deed  or  writing,  in  ail  cases  where  the  opposite  party 
has  it  not,  and  ought  not  legally  to  have  the  custody  of  it,  the  party 
desiring  to  give  such  secondary  evidence  must  prove,  either  that  it  has 
been  actually  destroyed,  or  that  it  is  not  to  be  found  among  the  papers 
•f  a  person  who  onoe  bad  it  and  has  loft  xU  or  among  the  papei^ 


of  the  person  legalfV  entitled  to  and  most  likely  to  haife  tlte  etfS^ 
tody  of  it ;  and  where  it  cannot  be  proved  to  have  been  destrored,- 
tuch  diligent  search  mast  be  proved  to  have  been  made  for  it,  as  to 
^^atisfy  the  judge  that  it  wouTd  have  been  found  if  it  were  still  in  eiist- 
•nce.  Thus  where  a  person  subpcmned  to  produce  some  letters,  stated 
that  ho  thought  he  had  put  them  in  a  certain  box,  and  that  he  had  searched 
in  it  but  couFd  not  find  them;  he  added,  however,  that  he  thought  they 
were  somewhere  in  his  possession,  bat  he  had'searched  only  in  the  box  for 
them  r  this  was  llloldeii*not  sufReient  K>  Fbt  itt  secondary  evidence  of  the 
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fifetters.  2  Car.  &  ¥l4D9s!  Sh  whert'  it  was  proved  tKat  a  party  to  t' 
eause,  upon  receiving  »  certain  fetter,  gave  it  to  his  daughter  to  keep,- 
snd  a  witness^ pn>ved  that  he  and  the  daughter  searched  for  it  in  a  place 
where  she  kept  her  father^s  letters,  bist  could  not  find  it :  this  was  bold- 
en  not  to 'be  sufiieieni,  wvfthout  caflir^  the*  dietughter  as  a  witness.  I' 
Gar.  &  F.  262;  H"  indeed  tbe  father  in  this  ctise  had' kept  the  letter, 
instead  of  deliwrin^  it  to  his  daughtev^  a  search  foir  it  amongst  Kis  pa- 
pers, by  some  person  *  employed  for  the  purpose^  wouM'have  beensuf. 
ficient,  because  no  better  evidence  could  reasonabTy  be'expected.  Per 
Best,  C.  J.  Id^-  9b  where;  upon  the  triaPof  an  appeal  a^inst  an  order 
of  removal,  the  question  was  whether  the  resrpondent  had  sufficiently 
accounted  for  the  non>prodtiction  of  an  indenture  of  apprenticeship,  so^ 
as  to  let  in  parol  evidence  of  its  contents ;  it  was  proved  that  there 
had  been  two  parts  of  it, -one  given  to  the  parish  officers  (which  was 
proved  to  have  been  destroyed.)  and  the  other  given  to  the  master,  who 
afterwards  upon  his  assigning  the  apprentice  to  a* Miss  Taylor,  gave  it 
lo  her ;  and  that  ojpon  application  to  Miss  TaytOr  for  it,  she  said  she 
could  not  find  itr  ami  did  no>t'know  where  it  wa^^  but  she  was  not  at' 
the  triair  nor  h«d  she*  been  snbpcBnaed^;  the  court  held  that,  as  Miss 
Taylor  was  not  ealiedeo  a  witness,  there  was  no  evidence  that  the  part 
of  the  indenture  she  bad>  was  lost  or  destroyed,  «nd  that  therefore  parol 
evidence  of  the  eonteoits  of  the  indenture  eould  net  be. received.  <^'T. 
R.  236.  In  an  action  for  ft  Kbel,  charging^the  pfijiimifi*  with  having  set 
fire  to  his  house  in  order  to  defiraikl  an  insurance  company,  it  was  pro- 
ved by  Isn  a^entfor  the  insurance  eompamy,  fo«  the  purpose  of  letting 
in  secondary  evidence  of  the  pofiey  on  the  part  of  the  plaimlfl^,  that,  upoft 
ihe  fire  happening,  the  policy  was  delivered  to  hiffh,  and  that  afterwards 
•pon  the  loss  being  settled,  and  the  plaintifl^  making  a  fresh  insuraocef 
ho  thought  the  old' policy  a  useless  paper,  and  he  did  not  know  what 
ftccatBie  of  it)  having  searched  for  it  and  not  being  able  to  find  it,)  but  he 
rather  thought  he  must  have  returned  it  to  the  plaintifl*;  and  a  cleik 
k>  the  plaintiff*'*  attorney  proved  that  he  searched  for  the  policy  in  sH 
ihe  places  pointed  oat  to  him  by  the  plaintifiT  e»  those  where  he  kept  hia 


ilpiUpers^  and  alao  in  socb  other  places   on  the  plaiDtiff*«  premises  ia 
%hich  it  was  at  all  likely  to  be,  without  being  able  to. find  it ;  the  count 
keld  that  this  was  abundant  proof  to  let  'in  secoiulary  evidence  of  th^ 
{lolicy,  and  that  as  the  policy  was  no  longer  of  value,  and  therefore  npt 
ISfcely  to  be  kept,  they  thought  tha(  even  leas  e videace  would  have  been 
vufficient^    3  B.  dc  Aid,  296.     Upon  a  new  triaJ  of  ao  action  oo  a  writ* 
ten  gliarantie,  the  plaintiff's  attorney  proved  that  it  bad  been  produced 
at  the  former  trial,  that  upon  the  motion  for  a  new  trial  being  discussed 
so  the  Court  oif  Bzche^uel%  Httllock,  U.  desired  te  i^e  it,^aod  it  was 
lianded  up  to  him,  but  the  attorney  had  not  seen  it  aflerwardsv  and  that 
eearch  was  made  for  it  at  the  chambers  ^nd  beuae  ef  the  Ouef  Baron 
without  effect:  it  was  objected  that  seai^h  ahoiAd  havehi^en  made  at 
the  chambers  and  house  of  Miv  Baron  Uullook,  to  Warrant  the  plaiotilT 
in  ofle ring  secondary  evidence  of  it  4  but  iiord  Lyndburst,  C.  fi.  held* 
that  a  search  at  the  chambers  or  houses  of  tbs  fudges  wMunaecessaryi 
as  it  must  be  presumed  that  it  Was  immediately  ^mdred  back  10  the  paj^ 
ty  who  produced  it':  and  he  allowed  a  Copy  to  the  given  in  evidence* 
6  Uar.  d&  P.  74.     In  an  action  far  asalicioucAy  charging  ihe  plaintiiT 
with  an  offence  belbre  a  n^agistratei  <lhe  magistrate  fNroved  that  he  had 
taken  the  deFendant's  examination  in  writing,  and  bad  given  it  either  te 
the  clerk  of  the  ^peace  or  Ms  deputy  at  sessionst  and  the  clerk  of  tb# 
peace  proved  that  ihe  had  aearched  lor  it  and  it  was  not  amoi^  baa  pa- 
pers, but  that  a  bfll  of  indictment  fot  ttie  offence  had  been  preferred  and 
ignored  by  the  grand  jury,  and  ia  ai&ch  cases  it  was  usual  to  thro4^ 
away  or  destroy  the  papers  relating  to  the  charge;  it  was  contended 
that  this  was  not  saffieient  to  (et  in  secondary  evidence  of  Ihe  exanina<» 
tion,  withont  also  calling  the  deputy  clerk  ^  the  peace  lis  a  witness; 
but  the  coort  held  that  as  the  exusnination  was  deemed  a  Useless  paper 
after  the  bill  was  ignored,  and  as  the  clerk  of  the  peace  Was  the  proper 
person  to  ha^  the  custody  of  it  if  it  were  in  etiiatence,  sufficient  had 
been  done  to  warrant  the  allowance  of  secondary  evidence.    2  B.  & 
€.  494.    8  1>.  &  It  669.    fiee  atso  1  Car.  &  P.  t^    So  in  a  settle- 
ment case,  where>  in  order  to  account  for  the  nen-p'oduction  of  an  in* 
denture  of  apprenticeship,  it  was  proved  by  the  pauperis  mother,  thai 
tboot  twenty  ibur  years  ago-  she  received  money  from  the  parish  offi* 
cers  of  Stourbridge,  to  put  her  son  out  apprentice,  and  that  she  accord- 
ingly bound  him  by  indenture  to  one  Clay ;  that  she  gave  the  inden« 
\Qre  to  the  wife  of  one  W.  Badger,  a  market  gardener,  who  was  in  the 
habit  of  attending  the  market  at  Stourbridge,  to  give  to  the  overseers 
there,  but  that  Badger  and  his  wife  had  ainoe  died,  the  wife  last ;  evi- 
dence was  then  given  that  the  parish  chest  had  been  searched,  but  no 
•ucb  indenture  bad  been  found ;  and  tliat  Jiadgei^s  executor,  upon  being 
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applied  to,  gtated  that  no  sach  indenture  was  in  big  possegsioo*  or  in  the 
possession  of  Badger  at  the  time  of  his  death :  the  coart  helJ  that  this 
was  sufficient  evidence  of  the  destraction  or  loss  of  the  indenture,  to  let 
in  secondary  evidence  of  its  contents ;  as  it  was  the  duty  of  the  parish 
officerSt  upon  the  delivery  of  the  indenture  to  them,  to  place  it  in  the 
parish  chest,  and  as  upon  search  it  was  not  found  there,  the  preanmplioo 
was  that  it  was  lost  or  destroyed.  8  D.  &  C.  06.  So,  in  a  similar  case, 
where  a  witness  proved  that,  hearing  that  the  indenture  was  in  the  pes- 
session  of  the  pauper  (who  was  then  very  ill  and  shortly  afterwards 
died,)  he  called  upon  him  to  make  inquiry  about  it,  and  he  told  him 
that  when  the  indenture  expired  it  was  given  to  him  and  he  burnt 
it;  it  was  proved  also  that  inquiry  was  made  of  the  executrix  of  the 
master,  who  said  she  knew  nothing  about  it;  but  it  did  not  appear 
that  any  search  for  it  had  been  made  among  the  papers  of  the 
master  or  of  the  pauper:  the  court  held  this  to  be  sqlGcient;  it 
*was  not  perhaps  sufficient  as  proof  of  the  actual  destruction  of  the 
indenture  by  the  pauper,  but  it  was  sufficient  to  discharge  the  party  of 
laches  in  not  making  further  inquiry.  4  M .  ft  8.  48.  And  in  a  simi- 
lar case,  it  was  proved  that  the  pauper  (who  was  since  dead)  had  ser* 
wed  one  Benson,  a  shoemaker,  for  three  years  and  then  ran  away ;  that 
afterwards  a  fire  took  place  in  the  house  where  he  livedt  and  burned  all 
he  had ;  that  his  father  and  mother  were  dead,  his  master  and  his  wife 
dead,  and  left  neither  property  nor  relatives ;  and  as  secondary  evi- 
dence of  the  apprenticeship,  it  was  proved  that  the  pauper  served  Ben* 
son  in  the  character  of  an  apprentice,  did  the  same  work  and  received 
the  same  treatment  as  thp  other  apprentices ;  and  one  witness  said 
that  he  had  seen  in  the  master's  hands  an  indenture,  which  be  under- 
stood to  be  the  pauper's  indenture  of  apppeticeshipi  the  court  held  that 
sufficient  evidence  was  given,  to  warrant  the  proof  of  the  indenture  by 
secondary  evidence,  and  that  the  secondary  evidence  given  was  suf- 
ficient, as  raising  a  fair  presumption  that  the  pauper  served  as  an  ap- 
prentice. 4  D.  &  R.  475.  So,  in  a  settlement  case,  where  to  prove 
an  apprenticeship  thirty-seven  years  before,  the  indenture  not  being 
produced,  it  was  prpved  that  there  ivere  two  parts  of  it,  one  given  to 
the  master,  one  to  the  father  of  the  apprentice ;  that  the  father  gave 
his  son  Buckley  to  get  enrolled,  and  had  not  seen  it  since ;  that  the 
master  gave  hip  part  to  ow  Standen,  to  whom  he  assigned  the  appren- 
tice, and  Standen  gave  it  either  to  A.  aqd  B.  his  attornies,  or  to  Buck- 
ley ;  Buckley^s  executrix  proved  that  she  had  searched  among  his  pa- 
pers,  but  could  not  find  either  part  of  the  indenture ;  A.  proved  that 
be  had  searched  among  his  papers,  and  no  such  indenture  was  found  i 
g,  waj  d^adf  but  a  clerk  of  iiis  e^eootoi:  prove4  that  two  boxes  pf  hia 


SECONDART  EVIDENCE.  S83 

papers  came  to  the  hands  of  the  executor,  and  that  he  had  searched 
in  these  boxes«  but  the  indenture  was  not  there :  it  was  objected  that 
this  was  not  sufficient  without  calling  B's  executor  ;  but  the  court-  held 
that»  considering  the  length  of  time  that  had  elapsed  since  the  inden- 
tures were  executed,  sufficient  diligence  seemed  to  have  been  lAed  to 
obtain  the  primary  evidence,  in  all  quarters  where  it  might  reasonably 
be  expected  to  be  found,  so  as  to  let  in  secondary  evidence  of  the  inden- 
ture«  6  D.  &  11.  147.  So,  where  the  pauper  had  been  bound  an  appreo- 
tice  to  one  Fowie,  who  kept  the  indenture;  Fowie  failed  in  businessv 
and  an  attorney  got  possession  of  his  papers  ;  upon  the  trial  of  the 
appeal,  in  order  to  lay  a  foundation  for  secondary  evidence  of  the 
indenture,  Fowie  being  dead,  a  search  for  the  origihal  among  his  papers 
by  the  attorney,  without  success,  was  proved,  but  no  inquiry  had  been 
made  for  it  of  Fowle's  widow,  who  was  still  alive  :  the  court  held 
this  to  be  sufficient,  as  the  widow  was  not  executrix  or  administratrix 
to  her  husband.     3  B.  &  Ad.  460. 

But  it  is  only  where  the  original,  if  forthcoming,  would  be  receive* 
ble  in  evidence,  that  secondary  evidence  can  be  given  of  its  contents ; 
and   therefore,  where  it  appeared  that  laud  had  been  holden  under  a 
written  agreement,  which  was  not  stamped,  and  which  had  been  lost,  and 
it  was  proposed  to  give  secondary  evidence  of  the  rent  reserved  by  it, 
in  order  to  prove  the  yearly  value  *of  the  land :  the  court  held  that  it 
could  not  be  'done.    3  B.  &  Aid.  588.    So  in  all  cases  to  be  proved 
by  a  written  instrument  requiring  a  stamp,  if  it  appear  that  it  was  not 
stamped,  it  seems  no  evidence  whatever  caii  be  given  of  the  contents 
of  the  instrument,  even  although  lost  of  destroyed  :  2  Barn.  &  Aid. 
478 :  parol  evidence  cannot  be  given  of  the  matter  of  agreement  &c., 
because  it  was  reduced  to  writing ;  nor  of  the  written  instrument, 
because  if  the  instrument  itself  were  produced  it  could  not  be  receiv- 
ed in  evidence  for  want  of  a  stamp.    But  where  two  parts  of  an 
instrument  are  prepared,  but  one  only  is  stamped,  the  party  having  the 
custody  of  the  unstamped  part  may  give  secondary  evidence  of  the 
contents,  if  the  other  party  refuse  on  notice  to  produce  the  stamped  part. 
1  Taunt.  507.    So,  where,  in  covenant,  the  deed  declared  up<>n  (which 
was  executed  by  the  defendant  only)  being  lost,  the  plaintiiF  gave 
notice  to  the  defendant  to  produce  the  counterpart,  which  was  executed 
only  by  the  plaintiff;^  at  the  trial,  the  plaintiff  tendered  in  evidence  a 
copy  of  the  deed,  upon  which  the  defendant  produced  the  coonterpartt 
and  insisted  that  the  copy  could  not  be  received,  as  the  counterpart 
was  in  existence  and  forthcoming,  and  that  the  counterpart  could  not  be 
given  in  evidence,  it  being  unstamped  ;  but  the  court  held  that  it  was  not 
fiscessarjr  that  fbo  counterpart  abould  b^  lUampedt  ai  it  was  «oc  the 
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deed  declared  upon,  btU  was  to  be  used  only  ag  a  copy  of  such  detkl 
and  as  secondary  evidence  of  it  8  Bing.  992.  see  2  Car.  &  P.  97,  8L 
C.  and  see  post. 

Notice  to  proimce.]  What  has  just  now  been  stated  as  to  the  ad- 
mistibility  of  secondary  evidence,  has  reference  only  to  cases  where 
the  original  instrument  is  not  in  the  hands  of  the  opposite  party  i  bot 
if  it  be  in  the  bands  of  the  opposite  party»  then  upon  serving  him  or  his 
attorpey  with  a  notice  to  produee  it,  he  must  produce  it  at  the  trial,  or^ 
upon  his  fiuliog  to  do  so,  the  party  giving  the  notice,  after  proving  the 
service  to  it,  may  give  secondary  evidence  of  ihe  instrument  No,  if 
the  original  instrument  be  in  the  bands  of  the  banker,  (2  Oar.  &  P.  520.) 
or  agent,  (1  Gar.  &  P.  582,)  of  the  opposite  party,  you  may  in  like 
manner  give  the  party  or  his  attorney  notice  to  produce  it,  and  it  is  not 
necessary  in  such  a  case  to  call  the  banker  or  agent  as  a  witness.  So^ 
in  aa  action  against  a  sherifi,  wheie  it  appeared  tliat  the  warrant  upon 
a  writ  of  execution  had  been  returned  by  the  officer  to  the  uoder-sherifT 
notice  to  produce  it|  given  to  the  sheriff's  aitorney,  was  deemed 
sufficient.    8  Bing.  1G4. 

There  are  some  excdpcioM,  however,  to  this :  First,  it  is  not  neces- 
sary to  give  a  notice  to  produce  a  notice  (  1  £sp»  455.  4  Id.  208 ;  for 
if  that  ttrere  4iecessaryi  it  would  be  equally  necessary  to  give  a  third  no- 
tice  to  produce  the  second,  and  a  fourth  to  produce  the  third,  dec.  icc^ 
Which  would  be  absuthd.  Hierefore  it  is  not  necessary  to  give  notice 
to  produce  a  notice  to  quit ;  see  2  Gamp.  110.  601  ;  unless  perhaps  in 
oases  where  it  is  attested  by  aa  attesting  witness,  in  which  case,  if  pro- 
duced upon  notice,  it  sliould  be  proved  by  him.  See  2  M.  dc  SL  62* 
Even  notice  of  dishonour  of  a  bill  of  exchange  or  promissory  note,  at- 
though  contained  in  a  letter,  *may  now  be  proved  by  a  duplicate  original 
or  copy,  or  other  evidence,  without  giving  notice  to  produce  the  original, 
S  Camp»  601,  599.  1  Stark.  38i  .8  B.  dz;  B^  288,  although  formeriy  ruled 
otherwise.  See  Beake  11.  22K  But  if  it  be  necessary  to  prove  such  a 
notice  of  dishonour,  not  in  an  action  on  the  bill  or  note,  but  pollaterally 
in  aaotber  action,  that,  it  seems,  is  not  MTithin  this  exception,  but  if 
within  the  general  rule  above  mentioned,  and  a  noiioe  to  produce  auch 
notice  must.be  given  and  proved.  Moody  and  M.  3i»  So  where  ao 
action  was  brought  against  a  surety,  who  had  undertaken  to  pay 
any  balance  due  from  B.  to  A.  within  sik  months  after  notice, 
and  to  whom  notiee  was  accordingly  given:  it  was  bolden  by 
Lord  Ellenborough,  G.  J.,  that  no  evidence  could  be  given  of  the  notice 
unless  a  notice  were  previously  given  to  produce  it,  for  it  was  not 
pioperly  a  mere  notice,  but  a  statement  of  the  account  between  A.  and 
&»    2  Stark  Rofk  174.    Becondlyy  the  demand  of  the  copy  of  a  warranty 
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itftfn  actiii^  againtrt  a  eonstabte,  may  be  proired  by  a  eopy,  without 
giving  Qoiice  to  produce  the  original.    2  B.  it  IK  W.    Thirdly*  in  an 
aetioo  on  an  attorney's  bill*  a  cbpyt  or  rather  duplicate,  of  the  bill,  it 
taScieoi  evidence,*  ti^ithout  notiee  to  pt^nce  the  original  bill  ^hicb 
#99  delivered :  3  B(  dc  P.  33T.    ^  Bsp.  t&t.    0  Car.  dD  P.  tl )  boi  the 
bill,  in  such  a  case,  ean  be  proved  only  by  snch  eopy  or  counterpartv  and 
not  from  the  attorney's  books.    2  Camp.  IM).    Fourthly,  in  trover  for 
a  written  instrumeat,  parol  or  other  evidence  may  be  given  of  the  in* 
ttniment,  without  giving  notice  to  produce  it.     1#  East,  974.  see' 
1  Esp.-  50.    cent.     Thus»  in  trover  for  the  certificate  of  a  sbipV 
registry,    it  was    hoiden  that  the  certificate  might  be  proved    by 
the    production  of  the  regi^ry  from  which  it  was  copied,  thotJjgh  no' 
notice  was  given  to  produce  the  certificate  itself    8  B.  &  P.  148.    tkf 
in  trover  for  a  bond,  it  wa^  hoiden  that  the  plaintiff  might  give  parol 
evideneeof  it,  to  support  the  general  description' of  the  iostvumdnt  in 
the  declaration,  without  giving^  notice'  €b  produce  the  original.     14  East. 
274.    So,  in  trover  Ibr  an  agreement,  CXbbs,  C.  J^.,  satd^  that  it  was*  not 
necessary  to  give  a  notice  to  produce'  it,    4  Taunt.  867.  965.    Fifthly,' 
wbero  an  action  on  the  money  eouets,  with  a  coont  for  tntemst,  was" 
brought  to  roco  ver  a  batanee  diie  on  a'  hill  of  exchange,  whidh  was  tn  the 
handrof  the  defendant,  and  an  admietion  by  the  defendant  that  he  owed 
the  balartoe  was  giten  in  etidhnce  }  ic  was  comended  for  the  defendant 
that  as  the  bill  wab  the  footiAitidn  of  llib  actioftl,-  nbt<€e  shodd  haver 
been  given  to  produce  it ;  Ahhott,  Ci  J^<r  however,' beid^  that  stioh  notroe' 
was    unnecessary,  biit  said  that  oniess  the  bili  vi^ere  produced,  he* 
would  desiro  the  jury  not  to  gi^e  intbrest    Ry.  db  M.  145< 
The  notice  may  be  in  the  following  form  >^ 

in  the  King's  Bench,    p  Common  Phas!"  or  '« Extheqitsr  of  Pkas/^ 

John  NohtM.  Plminiiff 

and 

Joeeph  Styles^  DcfenStnC- 

take  notice,  thait  yon  are  hereby  reqtdred  to  prodiUe  to  Ae  court  aniS 

jury,  on  the  trial  of  this  cause,  [a  certain  deed,  daied  '*  4^.*'  and  *madebe^ 

tween^*&c^  describing  the  deed  or  other  instrument*  Jetters,'papeiiii' 

books  &c.,  that  you  desiro  the  opposite  party  to  pcoduoe  in  evidence  at^  ' 

the  trial,*']  and  all  other  letters,  books^  papers,  and  wri&ngs  vihaUo^' 

ever,  in  anyvoise  relating  to  the  matters  in  question  in  Ais  Cattsa^    ikU/sd 

ihis         day  of  1880« 

Yours,  ^. 

To  Mr.  John  Nokes,  the  above-  C.  D.,  [i^ndim/^ij 

named  [plaintiff^  and  to  Mr.  A.  A  iOfomey  [ot  •*  agenf*) 

is  attorney  [or  •*  ag^M.^ 
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This  notice  muit  be  served  «uch  a  reasonable  time  before  the  trirf^ 
that  the  person,  apoD  whom  it  is  served,  may  have  an  opportunity  to 
search  for  or  procure  the  instrument  required,  and  produce  il  at  tlie  trisi 
if  be  think  proper  to  do  so.  And  therefore,  where  a  notice  to  produce 
certain  bills  of  exchange  (which  were  not  the  subject  of  tbe^ction,)  at 
a  trial  in  London,  was  served  upon  the  defendant's  agent  is  town, 
on  the  day  but  one  before  the  trial,  the  agent  not  having  them  in  his 
possession,  and  the  defendant  residing  in  SiaiTordshire  :  Tiadal,  C.  J. 
held  that  the  service  was  too  late }  if  indeed  the  hillt  were  so  oecessa- 
rily  connected  with  the  transaction,  which  was  the  subject  of  the  actioa, 
as  to  make  it  a  natural  conclusion  that  they  were  in  tha  possession  of 
the  attorney,  the  notice  might  be  sufficient ;  but  that  was  not  the  case. 
Moody  &  M«  335.  834,  n«  So  where  an  action  was  brought  agninMi  a 
lady,  as  one  of  the  shareholders  in  a  mining  company,  and  it  was  pro* 
posed  to  prove  her  a  partner  by  her  letters,  in  whic^  she  made  mention 
of  her  shares,  addressed  to  one  of  the  directors,  and  afterwards  returned 
by  him  to  her;  and  notice  to  produce  these  letters  was  given  to  the 
defeodfinCs  attorney  between  seven  and  eight  o^clock  on  the  Saturday 
evening  previous  to  the  trial«  which  came  on  on  Wednesday,  the  de- 
fendant, although  usually  residing  in  London*  being  at  the  time  in  Scot- 
land ;  it  was  contended  that  this  notice  was  sufficient,  on  the  ground 
that  tlie  defendant  must  be  supposed  to  have  left  with  her  attorney  aH 
papers  necessary  to  the  conduct  of  the  trial ;  but  Lord  Tenterdea,  C. 
J.,  said,  that  although  that  is  the  case,  where  a  party  is  abroad,  (and  te 
was  not  sure  whether  it  ought  to  be  extended  to  cases  where  the  parly 
resides  in  England,)  yet  at  all  events  the  papers  must  appear  to  be  evi- 
dently connected  with  the  caiise,  to  render  such  a  notice  sufficient,  and 
which  in  this  instance  he  thought  was  not  so.  Moody  &  M.  97. 1)6. 
Iiod  see  5  Car.  it  F.  522.  In  sach  a  cstse,  however,  the  paper  jrcquireid 
may  probably  be  already  in  the  hands  of  the  attorney,  who  is  bound  to 
produce  it ;  and  the  attorney  may  be  examined  as  to  the  fact  whether 
he  has  ft  or  not,  in  order  that  if  he  admit  he  has  it,  and  refuse  to  produce 
it,  secondary  evidence  may  be  gi^en  of  its  contents.  Moody  &  M.  235 ; 
cor.  Best,  C.  J.  Where  a  notice  to  produce  deeds*  was  served  on  the 
defendant'^s  attorney  in  Essex  on  Saturday,  (the  conimis'sion  diay  of  tlie 
assizes  being  Monday,)  and  the  attorney  went  to  London  and  fetched 
them ;  afterwards  on  the  Monday  evetiing  a  notice  was  served  upoa 
him  to  produce  another  deed,  and  the  attorney  offered,  that  if  the  plaib- 
tiff  would  pay  the  expense  of  sending  for  it  to  London,  where  it  theft 
was,  it  should  be  ^produced  ;  but  no  offer  to  pay  the  expense  was  made, 
and  the  deed  accordingly  was  not  produced :  the  court,  under  the  cir- 
•Qi&stanctooJFthe  e'ase^  held  that  tfie  notice  was  insufficient;  the  de- 
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fendant  had  already  been  at  the  expense  of  his  attorney's  journey  to 
London  for  the  other  deeds,  and  they  thought  he  was  justified  in  refu- 
sing to  comply  with  the  second  notice,  as  the  plaintiflf  declined  paying 
the  expense.  3  B.  &  Ad«  182.  Where  the  defendant  was  a  foreigner 
usually  residing  abroad,  a  notice  to  produce  letters  written  to  him  whilst 
abroad  several  years  before,  was  served  on  him  in  London  on  Saturday 
the  10th  of  April,  the  cause  coming  on  for  trial  on  the  14th :  it  was  ob- 
jected that  time  should  have  been  allowed  him  to  send  for  the  letters ; 
trat  Abbott,  C.  J«  said,  that  as  it  would  lead  to  great  inconvenience  and 
delay,  if  trials  were  to  be  postponed  upon  objections  such  as  this,  it 
would  be  dangerous  to  hold  that  secondary  evidence  should  not  be  ad- 
mitted in  such  a  case ;  he  accordingly  ruled  that  secondary  evidence 
might  be  given  of  the  letters.  Ry.  &  M.  47.  So,  where  a  party  went 
abroad  before  an  action  brought  against  him,  and  a  notice  was  given 
on  the  ISth  to  his  attorney,  to  produce  at  the  trial,  which  was  to  be  on 
the  15tb,  a  letter  written  to  his  client  three  years  before  :  Abbott,  C.  J* 
held  that  the  notice  was  sufficient ;  a  party  leaving  the  country,  and 
putting  his  cause  into  the  hands  of  his  attorney,  must  be  presumed  to 
leave  in  his  hands  all  papers  material'  to  the  cause,  and  the  letter  in 
question  was  most  material.    2  Car.  &  P.  126.  125. 

But  in  order  to  give  effect  to  a  notice  to  produce,  it  must  appear, 
either  expressly,  or  from  circumstances  from  which  the  court  may  fairly 
« presume  it,  that  the  original  document  is  in  the  hands  of  tlie  party  who 
4s  required  to  produce  it,  or  of  his  agent,  &c.  'See  ante,  p.  382.  As 
for  instance,  where  a  letter  is  sent  to  a  party,  and  he  returns  an  answer 
to  it,  it  is  to  be  presumed  that  the  letter  still  remains  in  his  bands*  So, 
if  a  letter  be  proved  to  have  been  sent  to  a  party  by  post,  and  it  is  not 
returned,  the  presumption  is  that  it  has  reached  him,  and  that  he  has  it. 
But  where  in  such  a  case  it  was  merely  proved  that  such  a  letter  was 
copied  into  the  letter  book,  and  that  tlie  practice  of  the  office  was,  that 
the  clerk  who  copied  such  letters  gave  them  to  the  principal  to  seal,  who  * 
then  gave  them  to  a  clerk  to  take  to  the  post-office,  but  whether  it  was 
so  done  in  that  particular  instance  could  not  be  ptoved :  Lord  Tenter- 
den,  C.  J.,  held  that  this  was  not  sufficient  to  let  in  secondary  evidence, 
upon  the  original  not  neitig  produced  on  notice.  Moody  &  M.  129. 
So,  in  an  action  against  an  executrix.  Best,  C.  J.,  ruled,  that  proof  of  a 
letter  being  sent  to  the  testatrix  some  years  before  her  death,  was  no 
proof  that  it  reached  the  hands  of  her  executrix.  2  Car.  &  P.  108.  In 
an  action  by  the  secretary  of  a  charitiible  institution  (which  had  been . 
dissolved,)  against  three  only  out  of  several  members  of  the  committee, 
for  his  salary,  it  became  necessary  to  produce  the  book  of  resolutions 
-of  the  society t  which  the  plaintiff  had  given  the  defendants  notice  to 
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produce ;  bbt  bectuie  there  was  na  proof  thftt  ih6  booii  had  dver  beeo 
in  the  possessioo  of  the  defendantSy  but  merely  of  anolher  member  ef 
the  committee,  who  might  have  been  compelled  to  ^attend  wiili  it  by  a 
Mubposna  duces  Ucum,  if  the  pbiDtiff  tliought  fit»  the  couf i  held  that 
secondary  evidence  could  not  be  given  of  an  eatry  in  it»  opoo  lis  aoC 
being  produced  in  pursuance  of  the  notice.  10  Biog.  895.  Where  a 
man  sold  a  horse  under  a  written  warranty  of  soundness;  and  his  son, 
who  was  in  his  serf  ice,  afterwards  obtained  possesaibn  of  ihe  warranty 
by  a  fraudulent  contrivance  ;  in  an  action  against  tlie  fitther  on  (he  aar- 
ranty,  Best,  C.  J.,  held,  that  as  tiiero  was  no  evidence  that  the  ion  acted 
as  the  agent  of  his  father  in  the  transactioni,»  although  he  waa  present  at 
the  time  of  the  sale*  a  notice  served  on  the  defendant  to  pnoduoe  the 
warranty,  did  not  enable  the  plaintiff  to  give  secondary  evidence  of  its 
contents*  1  Car.  A  P.  633.  Where  a  notice  Was  given  to  produce  a 
letter,  and  it  was  proved,  by  the  attorney  of  the  party  required  to  pro- 
duce  it,  that  it  was  filed  in  the  Court  of  Chancery,  in  poNuance  of  an 
order  of  that  coin*t,  in  a  suit  between  the  same  parties :  Abbot,  C*  J:, 
held  that  no  secondary  evidence  eoufd  be  given  of  it,  upon  its  hm  being 
produced  upon  notice ;  the  letter  was  as  much  in  the  power  of  one  party 
as  the  other,  as  either  might,  upon  ap|f>lication  to  the  Court  of  Cbs(noery, 
have  obtained  permission  to  produce  it.    Ry.  St  M.  16. 

Where  there  has  been  a  notice  to  produce,  the  party  giving  it,  may 
aderwards,  at  the  trial,  call  for  it  or  not,  at  bis  discretion :  if  ha  do.nott 
the  opposite  party  cannot  in  any  way  compel  hini  to  make  it  a  part  of 
his  evidence.  In  an  action  of  covenant,  the  platmMT  having  lost  Us 
part  of  the  deed,  which  was  duly  stamped,  gave  the  defealdant  notice  to 
produce  the  counterpart,  which  was  not  stamped ;  at  the  trial,  iiovrover 
the  plaintiff,  instead  of  balling  for  the  counterpart,  (which  was  in  coiHt 
and  ready  to  be  produced^  gave  secondary  evidence  of  the  loat  deed 
from  the  draft  of  it,  which  was  objected  to  by  the  defisadant,  on  the 
ground  that  the  counterpart  was  the  best  secondary  evidence  of  the 
deed ;  but  Best,  C.  J.,  overruled  the  objection,  and  ike  court  nfter wards 
held  that  the  draft  had  properly  been  received  in  evidence.  2  Car.  h 
P.  97.  If  the  document  mentioned  in  the  notice  be  callied'  for,  the  ep« 
posite  party  most  at  once  make  up  his  mind  whether  he  will  produce  it 
or  not ;  for  if  he  decline  to  produce  it  when  called  fori  he  will  not  after- 
wards in  the  course  of  the  cause  be  allowed  to  make  use  of  it  fnr  any 
purpoM  whatever.  .Where  notice  had  been  given  to  a  defendant  to 
produce  a  receipt,  and  he  declined  to  produce  it  at  the  trial  when  called 
for,  in  consequence  of  which  a  witness  gave  parol  evidence  of  its  con- 
tents ;  in  cross-examination  of  this  witness,  the  defendant's  counsel  pot 
the  receipt  into  his  hands,  and  proposed  to  ask  hint  at  what  time  asi 
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intoriineatioo  in  it  was  made :  but  Alderson,  B.,  held,  that  as  he  refused 
to  produce  it  when  called  for,  lie  could  oot  be  allowed  to  produce  it 
afterwards ;  a  party,  called  upon  by  notice  to  produce  a  document, 
must  produce  it  when  it  is  called  for  or  never.  6  Car.  &  P.  525.  But 
if  not  produced  when  called  for,  the  only  effect  of  its  non*  product  ion 
will  be,  that  the  party  who  gave  tb^  notice  may  then  give  secondary 
evidence  of  its  contents.  And  on  the  other  hand,  the  production  of  the 
document  when  called  for,  will  oot  have  the  effect  of  making  it  evidence 
for  tlie  other  party ;  it  is  still  open  to  *objection  fur  any  interlineation 
or  otiier  defect  appearing  upon  the  face  of  it,  6  Car.  &  P.  525,  or  to  the 
objection  that  it  is  nut  legal  evidence  in  the  cause.  3  Car.  &  P.  103; 
8o,  if  the  document  be  not  .produced  wh^n  called  for,  and  the  opposite 
party  propose  to  give  secondary  evidence  of  its  contents,  it  may  be 
opposed,  if  it  appear  sufficiently  from  the  notice  or  otherwise  that  the 
original  documen:,  if  forthcoming,  would  not  be  evidence.  See  3  Car. 
iL  P.  103. 

SubptEHa  duces  tecum.]  If  a  deed  or  other  original  document,  which 
is  necessary  evidence  in  a  cause,  be  in  the  hands  of  a  person  who  is  not 
a  party  to  the  cause,  the  party  requiring  its  production  incmy  serve  the 
person  who  has  it  with  a  suhpcsna  duces  tecum  to  produce  it.  And  if 
afterwards  at  the  trial  he  appear,  but  object  to  the  production  of  the 
document,  for  a  reason  which  the  JMd^e  may  deem  sufficient,  as  if  he 
state  it  to  be  one  of  his  own  title-deeds,  or  that  be  is  an  attorney,  and 
that  it  is  the  tit|ede,ed  of  his  client,  in  which  case  he  cannot  be  compell- 
ed to  produce  it,  then  the  judge  upon  application  will  allow  the  parly 
to  giv^  secondary  evidence  of  its  contents.  6  Car.  &  l\  728,  cor* 
Parke,  B. ;  I  Car.  &  P.  161,  Abbott, cor.  C.  J.  So,  where  a  witness,  who 
had  been  subpoenaed  to  produce  a  letter,  stated  in  bis  examination  at 
the  trials  thi^t  after  action  ^rov^t  be  gave  it  to  the  opposite  party, 
who  said  he  wished  to  give  It  to  his  attorney  ;  upon  this,  the  attorney 
was  called  upon  to  produce  the  letter,  and  it  not  being  produced.  Lord 
Keoyojn,  C.  !.•  all(»wed  the. other  party  to  give  parol  evidence  of  its 
^oalffiotiu    4£tp«25a 
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SSCT.    1. 

R/Bcords. 

F4(Uutes.'\  Public  statutes,  the  rules  of  the  common  law,  and  the  gen- 
eral customs  of  the  realm,  are  never  required  to  be  proved  at  the  trial, 
for  the  same  reason  that  they  are  not  set  forth  in  the  pleadings,  namely, 
because  the  court  are  bound  ex  officio  to  take  notice  of  them ;  (a)  and 
therefore,  when  the  printed  copy  of  a  f  public  statute  is  produced  at  a 
trial,  as  is  frequently  the  case,  it  is  not  to  be  deemed  to  be  produced  as 
evidence,  but  rather  in  aid  of  the  memory  of  the  court  and  jury.  See 
Gilh.  Ev.  10.     By  stat.  41  G.  3,  c.  00,  s.  9,  the  statutes  of  Ireland  prior 

{a)  Tlie  procaedingra  in  an  action  form  ■  complete  hypothotioal  nyllcgiero.  At  thai  ^-^**  If 
way  men  teke  the  f^uode  of  endher,  withooi  lawAil  ezcnM,  be  than  pay  to  the  other  ■och 
damagefi  ■•  bo  may  have  enetained  by  reason  of  the  aaid  taking  :  Bat  J.  8.  took  soch  and 
■uch  goods  froBfi  J.  N  ,  withoat  lawful  ezouae  ;  and  J.  N.  bath  thereby  mutaioed  damage  te 
the  Talue  of  10/. :  ThfTtlort  J.  8.  ahall  pay  to  J.  N.  the  turn  of  10/.  being  the  amoanl  of 
the  damages  the  said  J.  N.  both  sostained  ly  reason  of  the  said  unlawful  taking.**  Ths 
major  proposition  here  is  always  either  a  statute,  or  a  rule  of  the  common  law,  or  sons 
general  or  upecial  cuftom :  the  minor  proposition  is  made  up  of  the  pleadingSt  OTidenet 
and  verdict;  and  the  judgment  of  the  court  is  tlie  conclusion.  Whon  the  major  proposL 
lion  consists  of  a  private  statute  or  particular  cuntom,  it  is  set  out  in  i  he  declaration  ;  and 
the  proceedings  tlien  form  the  ordinary  hypothetical  syllogism,  such  as  that  now  misiitios- 
ed.  But  when  a  publie  statote,  « r  a  lule  of  the  common  law,  or  a  general  custom  of  the 
realn,  constitutes  Uie  major  proposition,  the  syllogism  is  then  what  logtoians  term  an  <•- 
tAymsmv,  that  is,  a  syllogism  cohsistiog  of  the  minor  and  conclusion  only,  the  major  pie. 
position  being  uncleratood* 

So,  whero  a  plei,  mplication  or  other  pleadin?,  consisting  of  a  confession  and  avoid- 
anoe,  is  put  in  i«at,  the  Imim,  vsrdiet  acd  judgment  may  be  reduoed  to  a  eyUogim  in  tki 
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the  tmion»  printed  and  publislied  by  the  king^t  printer,  shall  be  received 
as  caoclusive  evidence  in  any  court  of  Great  Britain.  These  however 
are  the  statutes  of  another  kingdom.  But  the  statutes  relating  to  Ire- 
land, which  have  been  tnade  since  the  union,  are  taken  notice  of  ex 
officio  by  the  court,  and  need  not  be  pleaded  or  proved. 

Private  statutes  and  particular  customs,  on  the  contrary,  must  be 
proved  at  the  trial,  for  the  same  reason  that  they  are  required  to  be  set 
forth  in  pleading.  A  private  statute  must  be  proved  by  an  examined 
copy;  Glib.  £v.  13.  see  1  Arch.  Pr.  C.  P.  ISO.  and  see  12  East,  479; 
Qoiess  it  be  otherwise*  directed  by  the  statute  itself.  See  10  Bing.  404. 
but  see  Moody  dc  M.  431., 

Private  statutes  may  be  given  in  evidence,  not  only  when  the  matter 
of  them  is  directly  put  in  issue,  but  also  if  they  become  necessary  inci- 
dentally.  As  where  the  issue  was  whether  certain  lands  passed  by  a 
grant  of  King  Henry  6,  the  defendant  was  allowed  to  give  in  evidence 
a  private  statute,  S6  H.  6,  by  which  it  is  enacted,  that  lands  should  pass 
by  that  king's  grants,  notwithstanding  any  misrecital  of  them  in  the 
patents.  Hob.  226,  227.  Gilb.  Ev.  42.  Also,  where  the  printed  copy 
of  a  public  statute  was  produced,  as  proof  of  certain  facts  recited  in  the 
preamble,  the  court  held  that  it  was  admissible  evidence  for  that  pur- 
pose.    4  M.  &  S.  582. 

'  The  distinction  between  public  and  private  statutes  is  this ;  a  gene- 
ral  or  public  act  is  an  universal  rule,  that  regards  tlie  wliole  community ; 
but  special  or  private  acts  are  rather  exceptions  than  riiles,  being  those 
which  operate  upon  private  personsand  private  concerns.  1  Bl.  Com. 
86 ;  GiVb.  Ev.  45.  If  a  statute  relate  to  all  the  subjects  of  the  realm,  it  is  a 
public  statute.  8  Co.  13S.  But  a  statute  which  relates  to  particular  per- 
sons, see  1  Salk.  168,  or  to  particular  places,  as  to  one  or  more  particular 
manors  or  towns,  dtc,  4  Co.  76  b..  Skin.  850,  or  to  one  or  more  particular 
counties.  4  Co.  76  b^,  as  for  instance  the  stat.  8  J.  I,  c.  5,  which  gives 
the  benefices  of  recusants  in  partfcuiar  counties  to  the  universities,  K.  10 
Co.  57,  c,  and  the  stat.  18  El.  c.  6,  relating  to  colleges  in  the  universities, 
4  Co.  76,  a.,  and  the  like,  are  private  statutes.  All  statutes  which  con- 
cern the  king,  R.  8  Co.  28,  a.  R.  4  Co.  18.  77,  a.  Hob.  227,  or  the 
queen,  8  Co.  28  b.  Plowd.  281,  a.  or  the  prince,  their  eldest  son  and 
heir,  U.  8  Co.  28,  b.,  are  public  statutes.  See  8  R  &  C.  743.  But  a 
statute,  by  which  all  corporations  or  licences  granted  by  Henry  6  are 
declared  to  be  void,  was  holden  a  private  statute.  Plowd.  65;  18  B. 
4,8.  b.  A  statute  relating  to  all  spiritual  persons,  such  as  the  stat. 
21  II.  8,  c.  19,  stat.  18  Bl.  c.  10,  stat.  18  El.  c.  II,  and  the  l*ke,  is  a  pub- 
lic statute  i  K.4Co.  70,  a.  120,  b.  1  Brownl.208.  2Ro.  Abr.  465: 
but  a  statute  which  concerns'  a  part  of  the  spirituftlity  only,  such  at 
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Cp  9f  1^  13  Si  4,  8,  t>,  A  #u»utf  tdai  iP^ifLVM  u>  all  ior4f •  wch  m  tkf 
•tat  MarlU  i^  9, 4  C9.  76,  i|.  |p  EL  4  7«  II  <>|iili«  K«.  4i^  or  lb?  tlal* 
2  g.  9«  c»  6,  Ami^^Gta^  witffikitwap,  R.  1^4  Cq.  }%  i»  a  pMblic  Hfcli  tai 
a  statute  which  coQC^roM  <^e  set  of  lords  mefoly,  foch  m  ihe  lordi  Umh 
poral,  if  n  privatj»  aoit,  4  Qo.  79«  b.  18  £.  4«  8,  b.  I)mqu  PL  Wp. 
A  f tatpi9  that  rolalea  %p  all  oCkf  rp  ia  gti^mlt  99pk  U  \h%  tiAl*  Wmpu 
1»  c.  9^  ibM  no  shariff  or  qtber  miniai^  sbf^U  lal^  reward*  Jtc^  it  a 
pubKc  fict ;  bt|t  9  at^t^^  vbic'b  cpiiQ^ns  a  pfiriiQiiltr  set  .of  o$cftrs,  siwb 
a9  cheriflb  or  tbfi  U|[e,  iff»  ii  se^mui,  a  fttnin  WU  4  Co^  7Kf  b. ;  9  Sauad. 
154 ;  Plowd.  65 ;  1  Sid.  24.489;  Cont.  per  Halt,  I  Lef.  83;  Swib. 
coot  pfr  i){|la«  9  Uv.  I08t  lloiaovor  iba  slat.  28  H,^  a  0*  at  to  aber- 
iff's  Ibpodtf  wMtt^ver  d<9ub(  might  formerly  be  f  qifirtpiomi  abpqf  i<t  M 
appef  ry  fr<m  tb^  avUhoritiep  just  oit^^  ia  now  decidedly  (feat.ad  M  8 
jMiblic  tMUme ;  for  si^o^  tbe  sheriff  has  bf^on  epablod  tp  ^vlgn  «iHi¥ 
bpnds  by  ^  public  sfMMtay  |ba  ooort  feel  ifaefnsalypf  bouod  pffioii^Uy  lo 
t^ki^  WtJAO  pf  tbe  ftWiite  tbat  f  pablpp  bin  to  lake  «iieb  bon^s.  2  T.  IL 
669.  I5i  EJsft,  92i}.  A  statute  whicb  relates  to  lni4e  ip  gppeiisU  is  » 
public  ^ ;  bjut  if  i|  fi^pnoern  «  pprticuiiir  trade  mw^y^  or  pp  iodif  idiial 
of  that  tradp,  it  19  a  private  act.  4  Co,  76»  b*  spe  2  Lutw.  1410.  Bol 
if  a  statute  relating  to  a  particular  trade,  create  a  peoalty  pad  giro  that 
peiiplty4o  Mie  kipgt  it  thereby  beqpiDes  a  puldic  act.  Skio.  429.  9o, 
a|l  staitHOf  folatifig  to  the  public  rpvppup,  fine.  Abr.  Salute  F.  IS 
Itfod.  249^  0r  10  tbe  king's  forests  or  chpses,  dtc.  8  Co.  188t  b.  are  pub- 
lip  acts,  So,  pUbopgb  a  statptp  rp Ipte  to  a  particular  ntiaitpr,  yel  if  it  eoib 
«prn  pii  pertpna  geperaliy,  as  a  stptutecoDcerpipicelegii^,  aupfota.  apai* 
set,  appeals,  di^c.»  ii  is  a  gcperal  aou  4  Co.  76,  b.  80  altbou^  Mie  worde 
off  liMiiuip  be  par^ipplar,  yet  if  iheiotpot  be  generaU  it  is  a  public  %%%U 
ute ;  10  Co.  f  (HI.  1  Sid.  ;409 ;  aod  00  tbe  other  hpud.  if  tlw  inteal  of  p 
statute  be  pprtipplaf,  i.t  sball  be  deemed  a  prtpaip  .ppt«  potVit|ifftmiidi<n 
tbe  words  pea  gpppraK  Ploipd.  2P^  3o  part  of  p  atat^ie  may  be  fpib- 
lipi  pprx  privAtp.  B*  IQ  Co.  $7«  h.  $y,  i.f,a  ptatutp,  which  would  ptb^ 
visa  be  private,  ccwfaia  a  dpuse  dAQQCtipg  tbpi  il  sball  b^  deeiopd 
a  fipbiUc  Wt,  W4  w.Wcb  is  ypry  pspal,  it  ipMst  bp  treptfld  aoopudjipgiy ; 
apd  ia  aooh  p  opsp»  i\  ip  aot  pipcpsspry  to  provp  it  kj  w  PMmiaad 

ei^py*    1.9  Ai'^£*  ^^^  ^^  ^^  M.oody  &  M.  421,  oont. 

%  )iibe  pppp|u^g  spptioikof  a  Iqcpl  act*  it  wpp  pqpQiadt  Uiat  U^  pel 
afaloid4  be  4eW}iQ4  f  n4  t^kw  to  bo  ft  public  pet,  ppd  pbciuld  bp  jipti^iaUy 
takfiie  noticp  of  pppvicbt  vUbPitf  ib<9i«  ffeciaUy  plep4od.  j  itw^a  b^4po, 
thpitapriptpd  copy  iwpa  Mwsaijblp  ia  prideoop,  ^.iAbom  proof  ibW  ii 
hpd  bepo  ezpcpii^d  iffitb  lite  pariiainetMary  rolU  o.r  pdolefl  kf  Mie  Kiiif!# 
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Wti^re  A.  br6u|fht  ejectment  iigAhiit  k  lAortgagor  in  posieMion,  udd 
recovered,  and  arterwards  the  mortgagee  brought  ejectmeiit  agaiodt  A. ; 
iield,  that  the  juftj^meht  in  the  first  ejecnnent  waa  tiol  admikaible  in  evi- 
dence Ibr  A.    Doe  V.  Webber,  1  Ad.  A  K  119. 

Where  A.  being  leised  or  two  doieSi  conveyed  one  to  B«;  both  A. 
ii  B.  being  disaeised  by  €.»  brought  ejeeitnetif *,  and  recovered ;  B.  was 
i  aecMd  tithe  disseised  by  U,  ahd  he  agaitt  brought  an  ejectn)eht»  and 
ai  the  tHaf  tendered  in  evidence  the  testinfKmy  whieh  *a  witness  (since 
deceased)  had  sworci  dpoh  tlie  trial  of  A's  cjecttlient :  held,  th^t  such 
Mdftnde  was  not  admissible ;  to  rtialce  it  evidence  for  B.,  he  itidSt  hh¥e 
deriVctd  his  (itfe  from  A.  subsequently  to  the  former  verdiei.  Doe  t 
£etr/  fif  Derby,  I  Ad.  &  E.  16». 

A^t^rds  oftk6  King's  Courh.'i  A  record  is  preyed,  either  by  pfodii- 
cing  th^  record  itseff ;  or  by  an  eiempfification  of  rt  tmder  the  grcAt 
seal,  which  i's  of  itself  a  recoid,  and  needs  no  further  |iroof$  GtHr.  Et. 
14.  l6Co.  98;  or  by  an  exempHfication  of  it  tmder  the  seal  Of  the 
court,  (whether  of  a  court  at  common  law  or  of  one  created  by  act  of 
parliartieht,  2  Sid  146;  Gilb.  £v.  19,  IT;  10  Co.  9ft,  iind  See  Kardh 
1^(1,)  and  Which  also  needs  no  further  proof;  Gilb.  £v.  il9 ;  or  by  an 
examihefd  copy  ;  10  Co.  93,  b. ;  i  Rol.  67^,  I.  4) ;  R.  Htirdr;  119 ;  kt^ 
cording  to  circohnstances; 

If  nul  iiet  record  be  pleaded,  and  ft  be  a  tecord  of  the  iiaihe  cOiMr 
the  record  itsielf  must  be  produced.    See  Ardtt.  I'r.  C.  I'.  8112.    Bat  if 
it  be  a  record  Of  a  superior  eourf,  (a*  if  in  an  actiotff  id  iKe  Uohmtoh) 
Fleas  a  record  of  the  Court  of  Kihg's  Bench  be  pfea^d  atid  jpi^iUk* 
issue,}  as  in  such  a  case  the  judge  6(  tbe  Inferior  cotrrt  OaiMol  Mrid  fer ' 
the  record,  it  must  be  done  through  the  tnedicrfi  of  the  Court  iA  Ch^n-' 
eery  ;  that  is,  a  certiorari  muSt  be  "^tfdeid  out  Witb  ther  ctmrttor,  diVeCted^ 
to  the  Chief  Justice  of  the  Kitig's  Bench,  t^HoMn^  him  to  Certify  th^' 
record  to  the  Court  of  Chancery ;  and  the  record  behig  thereupon  ac- 
cordingly cerf  ified,  an  exemplification  of  It  und^r  the  great  *eat  is  thentce  * 
tent  by  miUimus  to  the  infeiior  cOUrt,  to  be  thefe  Used  as  evidence.  Bee- 
Gilb.  Ev.  14,  16.    1  Arch.  Pr.  C.  P.  180.    If  howevef  rt  be  a  ricOrd  of' 
an  inferior  court,  (as  if  in  an  actioh  in  the  Court  of  Kingli  Bettch  a* 
record  of  the  Common  FleaM  be  pleaded  and  put  in  issue,  to  etenvofrfi- 
cation  may  be  obtained,  without  the  Thtervchtfotf  of  the  ^ourl  trf  (Jhsfn- 
eery,  thus :  sue  out  a  certiorari,  either  With  the  butsitor,  Ot  With  the- 
proper  ofbcer  of  the  superior  court,  directed  to  (he  Chief  justice,  jfiidge, 
or  officer  of  the  inferior  court.  In  whose  custody  the  record  is  supposed^ 
to  be,  requiring  him  to  certify  the  record  to  the  superior  court  r  sfnd« 
tbeif  upon  m  exempUfication  of  tbe  record^  under  the  sl^atl  o^lhe  itlkfxMr 
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court,  will  be  trannmitted  to  the  guperior  courts  to  be  there  used  av  e?i« 
dence.    See  1  Arch.  Pr.  C.  P.  314. 

But,  in  all  other  cases,  where  nul  iiel  record  is  not  pleaded*  but  whero 
issue  is  joined  on  matter  of  fact,  and  matter  of  record  comes  in  question 
merely  collaterally,  the  record  must  be  proved  by  an  examined  copy; 
Glib.  Ev«  26;  as  to  the  manner  of  obtaining  which,  see  1  Arch.  Pr.  C. 
P.  131.     A  copy  of  such  examined  copy,  however*  ii  no  evidence. 
Glib.  Ev.  9.    Nor  is  the  judgment  book  in  the  Common  Pleas  evidence 
of  a  judgment  therein  entered,  though  the  record  have  not  been  made 
up,  and  the  person  inierested  in  proving  the  judgment  be  no  party  to  it 
2  New  Rep.  274.    3  Car.  &  P.  192.    Nor  shall  an  officer  or  other 
person  be  exammed  as  to  the  contents  of  a  record :  although  be  may, 
as  to  the  condition  in  which  the  records  are,  in  such  a  place,  generally. 
1  Str.  210.    But  if  a  record  be  lost,  an  ancient  copy,  we  have  seen 
(ante,  p.  375,)  may  be  given  in  evidence,  without  proving  it  to  have  been 
examined  with  the  original.    See  Haror.  324.    Uardw«  304.    Or  if  the 
record  be  nnodern,  the  court  upon  application  will  allow  it  to  be  sup- 
plied by  a  new  entry;    2  Bur.  722.    2  Sir.  833.    2  Arch.  Pr.  C.  P. 
287.    So,  if  the  nisi  prim  record  with  the  postea  indorsed,  be  lost,  the 
court  will  allow  a  new  one  to  be  made  out  from  the  issue  roll,  and  the 
associate's  notes,  2  Str.  1264.    2  Arch.  IV.  C.  P.  286,  or  allow  the  party 
to  give  secondary  evidence  of  its  contents.    2  Car.  &  P.  445.  440. 

An  office  copy,  (ibat  is,  a  copy  made  out  by  the  officer  in  whose  cus- 
tody the  record  &c.  is,)  is  also  in  some  cases  evidence,  without  proof 
of  having  been  examined.  The  rule  upon  the  subject,  is  this :  if  an 
officer  be  authorized,  by  law  to  deliver  out  copies  of  records,  &c.,  to  the 
parties,  his  office  copy  is  evidence  without  further  proof;  but  if  it,  in 
strictness,  form  no  part  of  the  duties  of  his  office  to  make  out  such 
copies,  although  he  actually  do  make  them  for  the  convenience  of  parties 
and  their  solicitors,  such  copies  are  no  evidence,  unless  they  are  proved 
to  have  been  examined  with  the  record.  Gilb.  Ev.  23.  Thus,  an  office 
copy  of  a  judgment  i^  no  evidence  ;  for  the  officer  is  not  authorized  to 
make  it.  id.  25.  But  the  chirograph  of  a  fine  is  evidence;  for  it  is 
the  duty  of  the  officer  to  make  out  copies  of  the  concords  lodged  with 
*him  of  record,  for  the  parties.  Plowd.  110,  b.  Gilb.  Ev.  24.  Bui. 
N.  P.  229.  So,  an  office  copy  of  a  rule  of  court  is  evidence  ;  for  it  is 
the  duty  of  the  clerk  of  the  rules  to  make  out  a  copy  for  the  parties.  1 
Ld.  Raym.  745.  1  Camp.  102.  471,  n.  So,  an  office  copy  of  deposi- 
tions sworn  before  a  judge  is  evidence ;  for  it  is  the  duty  of  the  judge's 
clerk  to  make  out  such  copies.  1  Camp.  101.  So,  the  indorsement  of 
inrolment  upon  a  deed  inrolled,  is  evidence,  because  the  officer  is  autho- 
rized to  make  it ;  but  if  the  deed  be  lost,  an  office  copy  of  the  hirol- 
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ment  is  no  evidencoy  without  proving  it  to  have  been  examined,  for  it  ig 
00  part  of  the  officer's  duty  to  make  it.    Gilb.  Ev.  24,  25. 

it  is  a  general  rule  that  where  a  copy  of  record  is  given  in  evidence, 
it  must  bo  a  copy  of  the  whole  record;  because  the  omission *or  partf 
might  have  the  effect  of  altering  the  sense  and  import  of  thefrestdue. 
Gilb.  £v.  29.  3  Inst.  173.  Thust  to  prove  a  verdict,  you  must  give  in 
svideoce  an  examined  copy  of  the  whole  record,  including  the  judgment ; 
Bui.  N.  P.  234.  Glib.  Ev.  37;  for  otherwise  it  would  not  appear  but 
^t  judgment  had  been  arrested  or  a  new  trial  granted.  Bui.  N.  P. 
234.  1  Str.  162.  This  rule  however  does  not  hold  in  the  csise  of  a 
verdict  on  an  issue  out  of  Chancery,  because  it  is  not  usual  to  enter  up 
judgmeot  in  such  a  case ;  and  the  decree  of  the  Court  of  Chan^sery  is 
equally  proof  that  the  verdict  was  satisfactory  and  conclusive*  Bui* 
N.  P.  281 ;  Bac.  Abr.  Evidence,  F.  So,  if  it  be  required  to>  prove 
merely  that  a  trial  was  had  between  the  parties,  Barnes,  440,  ar  even 
the  amount  of  the  damages  given,  2  Stark.  364,  the  nisi  prius  record, 
with  the  postea  indorsed  upon  it,  and  regularly  stamped  and  marked,  is 
sufficient  evidence  for  that  purpose.  If  a  witness  swear  to  certain 
facts  at  a  trial,  and  afterwards  die  before  a  second  trial  between  the 
lame  parties,  what  he  swore  at  the  first  trial  may  be  given  in  evidence 
at  the  second,  and  may  either  be  read  from  the  judge's  notes,  or  proved 
upon  oath  from  the  notes  or  recollection  of  any  person  who  was  pre* 
sent  at  the  former  trial;  3  Taunt.  262;  12  Mod.  318;  Gilb.  Ev.  68, 
60;  and  even  in  a  case  where  the  witness  was  still  alive,  but  did  not 
appear  at  the  second  trial,  aficr  having  been  subpoenaed  and  hifl  expen- 
ses paid  him,  the  court  said  they  would  presume  that  he  was  kept  away 
by  the  practice  of  the  other  party,  and  they  accordingly  allowed  evi- 
dence to  be  given  of  what  he  swore  at  the  former  trial.  Bui.  N,  P. 
243.  But  in  these  cases,  in  order  to  let  in  such  evidence,  it  must  first 
be  proved  that  the  former  trial  took  place  ;  and  this  can  be  done  only 
by  giving  in  evidence  an  examined  copy  of  the  record,  Gilb.  Ev.  68,  or 
the  nisi  prius  record  with  the  postea  indorsed,  and  regularly  stamped 
and  marked  as  above  mentioned,  1  Str.  162,  or  with  the  officer's  memo- 
randum of  the  verdict  on  it;  Moody  d&  M.  315;  or  if  it  cannot  be 
found,  it  may  be  proved  by  secondary  evidence.  Scmb.  2  Car.  d&  P. 
440,  and  the  same  in  all  other  cases,  where  it  may  be  necessary  to 
prove  what  a  man  swore  at  a  former  trial,  or  that  a  former  trial  was 
bad.  In  an  action  for  words  spoken  of  an  attorney  with  reference  to 
his  conduct  in  the  management  of  a  former  cause,  the  proceedings  in 
that  cause  must  be  proved  by  the  production  of  such  proceedings,  or 
by  a  copy  of  tlie  roll  if  the  *cause  had  advanced  so  fiir*  although  all 
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the  papers  be  in  the  hands  of  the  defendant,  who  has  had  notice  to  pm« 
duce  them.     1  Esp.  390. 

A  judgment  is  in  no  case  conclusive,  unless  pleaded  by  way  of  estop- 
pel ;  but  if  not  so  pleaded*  yet  if  it  be  between  the  same  parties,  it  is 
evidence  to  go  to  the  jury :  per  Parke,  B. ;  and  therefore  a  judgmest 
for  defendant  in  ejectment,  was  holden  to  be  admissible  ev^idence  (or 
him  in  another  ejectment  by  the  same  lessor  of  the  plaintiSl  Doe  r. 
Seaion,  J  Tyr.  &  6r.  10. 

A  former  verdict  may  be  given  in  evidence  in  a  second  action 
between  the  same  parties,  Gilb.  Ev.  29,  and  see  1  Stark.  S48.  2  Camp. 
19.  Dbug.  517.  5  Esp.  58.  55,  whether  it  be  for  the  same  land 
or  not  r  Gilb.  Ev.  80 ;  or  in  the  same  form  of  action  or  not ; 
5  M.  ft  8.  64.  4  Co.  94,  b.  2  Bl.  827 ;  and  it  is  conclusive 
evidence  in  all  cases  where  it  has  the  ethei  of  and  is  pleaded  as  an 
estoppel.  See  ante,  p.  208,  210,  211.  The  rule  is  this :  the  judgment 
of  a  court  of  concurrent  jurisdiction  directly  upon  the  point,  is,  as  a 
plea  or  as  evidence,  conclusive  between  the  same  parties,  upon  the 
same  matter  directly  in  point  in  another  court.  And  the  judgment  of  a 
court  of  exdueive  jurisdiction  directly  on  the  point,  is  in  like  manner 
conclusive  between  the  same  parties,  upon  the  same  matter,  whether 
directly  in  point,  or  coming  incidentally  in  question  for  a  diffisreot  por- 
pose,  in  another  court.  But  a  judgment  is  no  evidence  of  a  matter 
which  came  collaterally  in  question  niercly,  whether  the  court  be  of 
concurrent  or  exclusive  jurisdiction  ;  nor  is  it  evidence  of  any  matter 
incidentally  cognizable ;  nor  of  any  matter  to  be  inferred  by  aigumeat 
from  the  judgment.  Per  De  Grey,  C.  J.,  11  St.  Tr.  261.  2  Bac 
Abr.  Ev.  F.  Bui.  N.  P.  244.  Where  in  trespass  quare  clamsum 
/regit  by  A.  and  B.  against  C.  and  D.,  a  judgment  in  ejectment  on  the 
separate  demises  of  A.  and  B.  against  the  defendant  and  others,  being 
given  in  evidence  for  the  plaintiifd,  it  was  objected  that  as  there  was  no 
joint  demise,  the  record  in  the  ejectment  could  not  be  evidence  in  the 
action  of  trespass,  which  was  a  joint  action ;  but  the  court  held  that 
both  records  were  perfectly  consistent  with  the  fact  of  A.  and  B.  being 
tenants  in  common,  and  that  the  record  in  ejectment  therefore  was 
gooJ  evidence.  5  M.  dc  S.  04.  But  where  a  defendant  in  the  Palace 
Court,  after  judgment  against  him  by  default,  removed  the  cause  by 
habeae  into  the  court  of  King's  Bench,  and  there  pleaded  to  a  new  decla- 
ration, it  was  holden  that  the  judgment  by  default  could  not  be  given  in 
evidence  against  him,  for  the  removal  of  the  cause  had  the  same  efiect 
as  if  the  proceedings  and  judgment  in  the  court  below  had  been  set 
aside.    9B.  &C.  762. 

And  not  only  may  the  parties  take  advantage  thtis  of  a  former  ver- 
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dtctt  but  their  privies  ia  blood  or  in  estate  may  also  give  it  ia  evideipce. 
See  ante,  p.  210,  211.  and  3  Bast*  346.  Thus*  if  a  termor  recover 
against  B.,  his  revcrsionei  may  give  the  verdict  in  evidence  in  an 
action  between  him  and  B.  Hardr.  472.  Gilb.  £v.  33.  Or  if  the 
verdict  were  against  the  termor,  B.  might  ia  like  manner  avail  himself 
of  it  in  an  action  between  him  and  the  reversioner.  Gilb.  Ev.  35* 
But  a  recovery  against  a  tenant  for  life  by  verdict,  is  no  evidence 
against  the  reversioner ;  for  he  could  not  interfere  in  the  action,  unlesa 
apon  aide  prior.  Hardr.  426,  per  Glynn.  See  2  Car.  &  P.  445,  440. 
A  verdict  however  in  favour  of  a  tenant  for  life,  is  evidence  for  the 
reversioner  or  remainder«man ;  so  is  a  verdict  in  favour  of  a  remain* 
der-man,  evidence  for  a  person  claiming  a  subsequent  remainder  under 
the  same  deed*  1  Ld.  Raym.  730.  A  verdict  against  one  man,  is 
*good  evidence  against  another  to  whom  he  aliens  the  land  in  question. 
2  Ko.  Abr.  680.  3  Mod.  142.  Gilb.  £v.  36.  So  a  judgment  of  ouster 
against  one  corporator,  is  <;onclusive  evidence  against  another  who 
claims  title  under  him.    6  T.  K.  66;  2  Str.  1109. 

But  a  verdict  is  no  evidence  against  a  person  who  was  neither  party 
aor  privy  to  the  record,  Hardr.  472,  unless  when  given  in  evidence  to 
prove  a  custom,  Bui.  N.  P.  233*  Garth  181.  Gilb.  £v.  38.  Peake  R. 
212,  or  a  pedigree,  Bui.  N.  P.  283.  2  Str.  1151,  or  the  like.  £ven  a  ver- 
dict against  one  defendant,  in  an  action  against  several,  was  not  allow* 
ed  to  be  given  in  evidence  in  a  subsequent  action  against  the  others  ; 
because  the  latter  could  not  have  controverted  the  verdict  by  writ  of 
attaint.  Gilb.  Ev.  33.  But  a  verdict,  with  the  evidence  given,  in  an 
action  by  a  carrier  against  a  stranger,  for  an  injury  to  goods  intrusted 
to  him  to  carry,  has  been  holden  good  evidence  ia  an  action  by  the 
owner  of  the  same  goods  against  the  carrier.  Bui.  N.  P.  243.  See 
1  Stark.  347,  348.  per  Ellenborough,  C.  J.  and  4  T.  K.  590.  A  judg- 
ment of  condemnation  ta  rem  in  the  Exchequer,  is  conclusive  evidence  of 
the  legality  of  the  seizure,  in  a  subsequent  action  against  the  seizing 
officer ;  5  T.  R.  256 ;  but  it  is  doubtful  if  a  judgment  of  acquittal  be 
conclusive  evidence  of  the  contrary.  Id.  In  what  cases  a  verdict  or 
judgment  most  be  pleaded  by  way  of  estoppel,  see  ante,  p.  203; 

A  verdict  against  a  defendant  in  a  criminal  case,  2  Sid.  825,  or  a 
conviction  before  a  magistrate,  1  Camp*  0,  whether  ibonded  on  the  sole 
testimony  of  A.,  Id.  4  East,  572.  1  Taunt.  520,  or  on  the  testimony 
of  A*  and  others,  I  Camp.  151.  See  Hardw.  311.  but  see  Gilb.  Ev.  30, 
is  DO  evidence  for  A.  in  any  civil  action  in  which  he  may  afterwards  be 
a  party.  But  it  is  good  evidence  in  actions  by  or  against  third  persons ; 
and  therefore  a  conviction  before  a  justice  of  peace  haviiig  competent 
jiirisdifitioo,  upon  which  the  plaintiff  was  arrested  and  imprisoned,  is, 
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till  'YQversed  or  quashed,  conclusive  evidence  in  favour  of  the  jostice, 
in  an  action  against  him  for  iaise  imprisonment.  7  T.  R  633,  n.  and 
see  1  Brod.  &  Bing.  57.  432.  A  verdict  of  acquital,  however,  is  un- 
exceptionable evidence  for  the  party  acquitted,  and  is  among  the  ordi- 
nary proofs  in  an  action  for  a  malicious  prosecution.  See  2  Str.  11S2. 
and  see  2  Camp.  73.  n.  But  an  acquittal  on  an  indictment  for  bigamy, 
has  been  holden  to  be  no  evidence  in  a  civil  action  in  which  the  validity 
of  the  second  marriage  was  controverted  ;  for  it  required  much  stron- 
ger evidence  to  convict  the  defendant  on  the  indictment,  than  would 
be  necessary  to  establish  the  illegality  of  the  second  marriage  in  a 
civil  action.    Gilb.  Ev.  32. 

In  order  to  prove  a  writ^  if  it  be  the  gist  of  the  action,  you  roust  get 
it  returned,  and  then  procure  an  examined  copy  of  it.  See  1  Arch.  Pr. 
C.  P.  131.  But  if  it  be  matter  of  inducement  merely,  it  is  not  neces- 
sary  that  it  should  be  returned,  or  proved  by  an  examined  copy ;  Gilb. 
Ev.  39 ;  but  the  writ  itself,  if  in  your  possession,  may  be  given  m 
evidence ;  or  if  in  possession  of  the  other  party,  then  upon  proving 
the  service  of  a  notice  upon  him  to  produce  it,  and  that  it  has  not  been 
returned  and  filed,  but  was  in  the  other  party's  possession  after  the  day 
on  which  it  was  ^returnable,  you  will  be  allowed  to  give  a  copy  of  it 
in  evidence.  4  Esp.  160.  See  Hardr.  323.  Alleyn,  18.  The  sheriff's 
return  indorsed  on  it,  is  prima  facia  evidence  of  the  facts  therein  stated 
as  against  the  sheriff  or  between  other  parties ;  1 1  East,  297.  2  Camp. 
1 17 ;  but  h  is  no  evidence  for  him.  Semb.  2  Stark.  189.  See  7  Taunt. 
8.  So  the  sum  indorsed  on  a  writ  of  mesne  process,  is  evidence  of  the 
amount  for  which  the  party  has  been  arrested  or  holden  to  bail.  5  B. 
&  Ad.  848.  But  the  shet^iff 's  return  to  a  fi,  fa.,  that  he  has  levied  the 
money,  is  not  sufficient  evidence  to  prove  that  he  has  paid  it  over  to 
the  judgment  creditor,  so  as  to  charge  the  latter  with  the  receipt  of  it 
in  an  action  for  money  had  and  received.  1  M.  &  S.  599.  As  to  the 
effect  of  a  writ  of  supersedeas  in  evidence,  see  5  M.  &  S.  76. 

In  an  action  against  a  sheriff  fur  seizing  goods  under  an  execution, 
the  warrant  under  the  seal  of  office  of  the  sheriff,  issued  by  the  under- 
sheriff,  is  evidence  sufficient  to  connect  the  sheriff  with  the  acts  of  his 
bailiff.  7  B.  &  C.  585,  n.  But  in  an  action  against  a  bailiff  for  taking 
goods  in  execution,  it  is  not  sufficient  for  him  to  give  in  evidence  the 
sheriff's  warrant,  but  he  must  shew  the  writ  of  execution,  and  in  some 
cases  the  judgment  also.  If  the  action  be  brought  by  the  defendant 
himself,  the  judgment  need  not  be  proved  ;  but  otherwise,  if  brought  by 
any  other  person  claiming  property  in  the  goods.  1  Ld.  Raym.  733. 
5  Burr.  2681.  1  Doug.  41.  2  W.  BL  1104.  I  Camp.  512.  o.  If  a 
plaintiff*  however*  claim  under  a  writ  of  execution*  (as*  for  instance,  io 
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an  action  of  ejectment  for  property  purchased  of  the  sheriff  under  an 
execution,)  it  is  necessary  to  prove  the  judgment  as  well  as  the  execu- 
tion. 2  Stark.  199.  Holt.  589.  1  Marsh.  6.  1  Bing.  209.  So  in 
ejectment  upon  an  elegit^  the  judgment,  as  well  as  the  elegit  and  return, 
mast  be  proved  :  Gilb.  Ev.  9 :  it  is  not  necessary  however  to  produce  a 
separate  examined  copy  of  the  elegit  and  inquisition ;  as  the  award  of 
ihc  elegit  and  the  inquisition  must  be  entered  on  the  roll»  an  examined 
copy  of  the  roll  is  sufficient  evidence,  not  only  of  the  judgment,  but  of 
the  elegit  and  inquisition  also.  2  M.  &  S.  565.  It  cannot  be  objected 
to  an  execution,  at  ninprius^  that  the  judgment  was  not  previously  re- 
vived by  scire  facias.    4  Camp.  58. 

A  judgment  of  the  House  of  Lords,  is  proved  by  an  examined  copy 
of  it  from  the  minute  book.     Cowp.  17.    See  1  Arch.  Pr.  C.  P.  131. 

A  conviction  before  a  magistrate,  is  proved  by  an  examined  copy ; 
see  5  Car.  &  P.  38 ;  and  if  it  recite  the  informaiion,  it  is  sufficient  evi- 
dence of  that  also.  Id.  As  to  the  proof  of  them  iu  criminal  cases,  see 
Arch.  Peel's  Acts.  Vol.  1.  p.  456.  Vol.  2,  p.  70. 

The  record  of  an  indictment  is  also  proved  by  an  examined  copy  ; 
or  the  record  itself  may  be  produced.  See  1  Arch.  Pr.  C.  P.  131,  132* 
Vide  supra.  And  for  this  purpose  the  record  must  be  made  up ;  for  the 
indictment  itself  cannot  be  given  in  evidence.  8  B,  &  C.  341.  See 
Ry.  &  M.  171.     5  Car.  &  P.  507. 

To  prove  the  passing  of  a  fine,  the  chirograph  is  conclusive  evidence 
without  further  proof;  Ante,  p.  591.  Plowd.  110.  b.  Gilb.  Ev.  24. 
fiul.  N.  P.  229 ;  but  if  it  be  necessary  to  prove  the  ^proclamations,  it 
most  be  done  by  an  examined  copy.  Gilb.  Ev.  25.  6  Taunt.  485.  See 
5  B.  &  C.  696.  5  M.  &  S.  326.  As  to  proof  of  an  entry  to  avoid  a 
fine,  see  5  B.  &  Ad.  763. 

.  A  common  recovery  may  be  proved  in  the  same  manner  as  an  ordi- 
nary judgment.  See  ante,  p.  360 ;  or  it  may  be,  and  usually  is,  proved 
by  the  exemplification.  Also  by  stat.  27  £1.  c.  9,  the  exemplification  of 
a  recovery  in  Wales  or  a  county  palatine,  shall  be  of  the  same  validity 
to  all  intents  as  the  original  record.  The  seisin  of  the  tenant  to  the 
prtscipe  must  be  proved,  unless  the  recovery  be  ancient,  in  which  case 
the  seisin  shall  be  presumed.  Gilb.  Ev.  27,  28.  1  Mod.  117,  and  see 
ante,  p.  364.  Upon  proof  however  that  the  record  of  a  recovery  can- 
not bo  found,  or  does  not  appear  to  be  regularly  entered,  the  deed  ma- 
king a  tenant  to  the  pracipe  (duly  proved)  will  of  itself  be  sufficient 
evidence  of  the  recovery  by  a  purchaser  of  an  estate,  whereof  a  reco- 
very was  necessary  in  order  to  complete  the  title,  if  he  have  been  in 
possession  of  the  same  for  20  years  and  from  the  period  of  the  purchase. 
14  G.  2.  c  20.  8,  4. 
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To  prove  a  deed  which  has  been  enrolled,  the  indorsement  of  the 
enrolment  is  evidence  sufficient,  without  further  proof  of  the  deed ; 
Gilb.  Ev.  24.  07.  1  Salk.  280;  and  see  1  Doug.  56 ;  but  if  the  deed 
be  lost,  it  can  be  proved  only  by  an  examined  copy  of  the  enrolment. 
Gilb.  Ev.  25,  and  see  ante,  p.  140.  This  however  must  be  understood 
of  deeds  only  which  need  enrolment ;  for  if  any  other  deed  be  enrulled, 
(as  for  instance  a  bargain  and  sale  for  years,  or  the  like,)  and  be  after- 
wards  offered  in  evidence,  it  must  be  proved  in  the  ordinary  way  by 
the  subscribing  witness;  because  the  officer  had  no  legal  authority  to 
enrol  it.    Gilb.  Ev.  00.     5  Co.  54.    Style,  445.     1  Salk.  290. 

To  prove  the  memorial  of  an  annuity,  particularly  as  against  a  per- 
son in  whose  possession  the  original  memorial  is,  an  examined  copy  of 
the  enrolment  is  sutHcieni  prima  facie  evidence.  8  Camp.  20.  See  8 
Taunt.  540. 

Letters-patent,']  Letters-patent,  we  have  seen,  must  be  pleaded  with 
a  profert  of  the  letters- patent  themselves,  or  of  an  exemplification 
thereof,  under  the  great  seal.  Ante,  p.  141.  In  this  manner  also  they 
must  be  proved;  and  the  letters-patent,  or  such  exemplification,  are  of 
themselves  sufficient  evidence,  without  further  proof. 

Sect.  II. 

Matters  quasi  of  Records^  4^. 

Proceedings  in  Parliament']  Entries  in  the  journals  of  the  House  of 
Lords  and  House  of  Commons,  may  be  proved  by  examined  copies  from 
their  minute  books.  Cowp.  17.  Doug.  504.  The  journals  of  the 
House  of  Lords  have  been  holden  evidence  to  prove,  not  only  the  ad- 
dress of  the  Lords  to  the  King,  but  the  King's  answer  also.  5  T.  R. 
445.  But  the  resolutions  of  either  house,  with  a  view  to  ulterior  pro- 
ceedings, is  no  evidence  of  the  facts  therein  stated ;  as,  for  instaoce, 
where  the  House  of  Commons  resolved  that  a  plot  against  the  govern* 
ment  existed,  the  resolution  was  holden  to  be  no  evidence  of  the  exist- 
ence of  such  a  plot.    4  St.  Tr.  30. 

^Proceedings  in  Courts  of  Equity.]  A  bill  in  equity  is  proved  by  an 
examined  copy.  See  1  Arch.  Pr.  C.  P.  182,  188.  h  is  admissible  in 
evidence  no  further  than  to  shew  that  a  bill  did  exist:  it  is  oo  eTideneSi 
whatever  of  matters  stated  in  it  by  way  of  surmise,  in  order  to  obtain 
a  discovery ;  Dul.  N.  P.  235 ;  nor  even  of  those  facts  on  which  liie 
prayer  of  relief  is  founded.  7  T.  K.  2.  and  see  Id.  8.  n.  See  GSk 
£v«  40,  50.  Com.  Dig.  Evidence,  C.  2.  Bui.  N.  l\  285.  S  Sid.  »1. 
Semb.  cent. 
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An  answer  to  a  bill  in  equity  is  proved  by  an  examined  copy  ;  Gilb. 
Ev,  56.  I  Barn.  &  Aid.  182.  4  Id.  25.  8  Camp.  401.  1  Car.  &  R 
678;  but  before  it  ean  be  admitted  in  evidence,  the  bill  must  be  proved 
by  an  examined  copy  also.  Gilb.  Ev.  55.  And  where  letters  mention- 
ed in  a  schedule  to  an  answer  were  deposited  in  the  court  by  order,  it 
was  holden  that  they  could  not  be  given  in  evidence,  without  first  pro- 
ving  the  bill  and  answer  by  examined  copies.  5  Car.  &  P.  75.  See  2 
B.  6c  Aid.  284.  Ry.  &  AI.  18.  Where  it  was  proved  by  the  proper 
officer,  however,  that  the  bill  had  been  searched  for  in  the  ofiBce,  and 
could  not  be  found,  the  court  allowed  the  answer  to  be  read  without  it. 
Gilb.  Ev.  55«  It  is  not  necessary  in  the  first  instance  to  give  any  proof 
of  identity,  if  that  appear  from  the  defendant's  description  in  the  bill  or 
answer,  or  otherwise ;  it  will  be  presumed  to  be  the  answer  of  the 
person  whose  answer  it  purports  to  be,  until  the  contrary  be  shewn  on 
the  other  side.  1  Barn.  &  Aid.  182.  3  Camp.  401.  But  if  the  iden- 
tity do  not  sufficiently  appear  from  the  bill  or  answer,  it  must  be  pro* 
ved  ;  and  this  may  be  done  by  a  witness  acquainted  with  the  defend- 
ant's  handwriting,  who  has  seen  the  original  answer,  and  can  swear  to 
the  defendant's  signature  to  it,  without  producing  the  original  in  court* 
Rv.  6c  M.  169,  and  see  2  Car.  &  P.  274.  271. 

An  answer  is  an  admission  of  the  party  upon  oath,  and  as  such  is  ev- 
idence against  him,  see  ante,  p.  8.  Godb.  826.  Gilb.  Ev.  50,  whether 
the  plaintiffs  in  the  suit  be  parties  to  the  action  in  which  the  answer  is 
to  be  given  in  evidence  or  not.  P^ake,  R.  268.  And  the  answer  of 
one  partner,  is  evidence  against  his  copartners,  not  indeed  of  the  part^ 
oership,  hut  (after  that  ts  established  by  other  evidence)  of  any  fact  re- 
lating to  the  partnership  property  or  concerns.  Id.  The  answer  of  a 
guardian,  however,  is  no  evidence  against  the  infant :  Gilb.  Ev.  50.  R. 
2  Vent.  72.  3  Mod.  259 ;  nor  the  answer  of  a  trustee,  against  his  ces* 
tui  que  trust ;  Bui.  N.  P.  287.  1  Keb.  281 ;  nor  the  answer  of  a  vendor 
against  his  vendee.  1  Salk.  286.  6  Mod.  44.  Bui.  N.  P.  237.  Yet 
in  a  late  case,  where  the  plaintiflf  claimed  as  owner  of  tithe-hay  in  a 
certain  close,  the  court  Held  that  the  answer  of  a  former  awner  of  the 
close  (from  whom  the  present  defendant  had  purchased  it)  to  a  bill  filed 
by  the  vicar  for  tithes  of  the  same  close,  and  in  which  he  set  up  the 
right  of  the  ancestor  of  the  present  plaintiff,  and  the  vicar  thereupon  aban- 
doned the  suit, — was  good  evidence  against  the  defendant  in  this  action. 
16  East,  334.  In  order  to  make  it  evidence,  however,  in  such  eases,  it 
must  appear  that  he  was  owner  at  the  time  of  putting  in  his  answer  ;■ 
and  therefore  where  a  bill  was  filed  against  a  person  who  was  formerly 
owner  of  an  advowson,  twenty  years  after  he  had  conveyed  it  to  anot^ 
er,  his  ^answer  to  it  was  holden  not  to  be  evidence  against  a  peraoa 
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claiming  under  his  grantee,  in  a  Quare  impedii  brought  by  a  third  party 
to  recover  the  advowson.     5  Bing.  171.    So,  an  answer  is  no  evidence 
for  the  party  who  swore  it.  that  is,  he  cannot  produce  it  ia  evidence; 
unless  in  the  case  of  an  issue  out  of  Chancery,  when  it  is  often  express- 
ly ordered  to  be  received  in  evidence  by  the  directions  of  the  Lord 
Chancellor.     When  given  in  evidence  against  him,  however,  allhough 
done  merely  for  the  purpose  of  making  depositions  in  the  cause  evidence, 
the  whole  of  the  answer  is  then  in  evidence  in  the  action,  as  well  such 
parts  of  it  as  make  for  him,  as  those  which  make  against  him.     Bui.  N. 
P.  237,  238,  and  see  Gilb.  Ev.  50.     But  this  does  not  extend  to  matters 
in  the  answer  which  are  stated  merely  as  hearsay.    2  B.  d&  P.  548. 
And  where  an  answer  in  Chancery  of  the  witness,  was  produced  for  the 
purpose  of  proving  him  to  be  incompetent,  he  having  therein  sworn  that 
he  had  an  annuity  out  of  the  land  in  question,  the  court  held  that  it  was 
not  thereby  made  evidence  in  the  action ;  it  was  produced  merely  to 
prove  the  incompetency  of  the  witness*  and  not  to  prove  the  issue. 
Bui.  N.  P.  238.    An  answer  to  a  bill  in  equity  may  also  be  given  in  ev- 
idence,* to  contradict  what  the  same  party  afterwards  swears  as  a  wit- 
ness at  a  trial  at  law ;  and  it  need  not  in  such  a  case  be  produced,  but 
may  be  proved  by  an  examined  copy.    4  B.  &  C.  25. 

A  Demurrer  or  Plea  to  a  bill  in  equity,  cannot  be  treated  as  an  admis- 
sion of  the  party  of  the  facts  stated  in  the  bill,  nor  be  given  in  evidence 

as  such.     Moodv  &  M.  32. 

« 

Depositions  in  equity,  are  proved  by  exariiined  copies.  Gilb.  Ev.  25. 
In  order  to  render  them  evidence,  however,  you  must  first  give  in  evi- 
dence an  examined  copy  of  the  bill  and  answer,  (unless  the  bill  and  an- 
swer have  been  lost,  Gilb.  Ev.  64.  5  Mod.  211.  2  Keb.  31.  and  see 
Hob.  112),  and  then  prove  that  the  deponent  is  dead,  Gilb.  Ev.  60.  1 
Salk.  286.  1  Atk.  445,  or  abroad,  out  of  the  jurisdiction  of  the  court, 
1  Atk.  445.  1  M.  &  S.  4,  or  that  he  has  been  diligently  sought  for  and 
cannot  be  found,  Gilb.  Ev.  GO.  or  that  he  has  been  subpoenaed,  but  fell 
sick  by  the  way,  Gilb.  Ev,  60,  1  Show.  363.  2  Str^  920,  or  the  like  *' 
see  2  Ld.  Raym.  1166.  1  Arch.  Pr.  C.  P.  133;  but  that  he  has  since 
become  interested  in  the  event  of  the  action,  is  not  sufficient.'  1  Salk* 
286.  1  Str.  101.  See  2  Vern  700.  1  P.  Wms.  288.  Bunb.  205.  Al- 
so, in  order  to  render  depositions  evidence,  the  opposite  party  most  have 
had  an  opportunity  of  cross-examining  the  deponent :  and  therefore  de- 
positions taken  de  bene  esse  before  answer,  cannot  be  read,  T.  Jon.  164* 
Gilb.  Ev.  62, 64,  eveu  although  the  suit  in  equity  were  for  the  purpose 
of  perpetuating  testimony.  T.  llaym.  336.  1  M.  &  S.  4.  See  1 
Salk.  279.  1  Show.  363.  But  where  the  plaintiff  in  such  a  case,  bav* 
iog  obtained  an  order  of  the  court  for  the  examination  of  a  witness. 
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gave  notice  thereof  to  the  defendant,  and  of  the  interrogatories  intended 
to  be  put ;  and  on  the  same  evening  examined  the  witness,  who  left 
London  for  a  foreign  country  and  never  returned;  and  the  plaintiff  af- 
terwards obtained  a  further  order  that  the  deposition  of  the  witness 
should  be  published,  in  order  that  it  might  be  read  in.  evidence  at  the 
trial ;  the  court  held  that  the  deposition  was  admissible  evidence  at  the 
trial;  for  the  defendant  had  notice  *of  the  time  of  examination,  and 
might  have  cross-examined  at  that  time  or  applied  for  further  time  for 
that  purpose,  had  he  wished  it.  1  M.  &  S.  4.  Also,  if  the  bill  have 
been  dismissed,  as  being  irregular,  (as,  for  instance,  where  a  bill  of  re- 
vivor was  filed,  instead  of  an  original  bill,  Ch.  Ca.  175,)  depositions  ta- 
ken in  the  cause  can  never  afterwards  be  given  in  evidence;  Gilb.  Ev. 
63 ;  but  when  dismissed  for  want  of  equity,  or  on  the  merits,  they  may. 
Id.  62.  2  Ld.  Raym.  785.  What  is  above  mentioned,  however,  must 
be  considered  as  applying  only  to  cases  where  depositions  in  equity  are 
to  be  used  as  proofs  of  the  matter  in  an  issue  in  an  action  at  law ;  but 
they  may  be  used  for  the  purpose  of  contradicting  the  witness  in  the 
testimony  which  he  gives  in  a  court  of  law ;  and  in  that  case  it  should 
seem  that  it  would  not  be  necessary  to  prove  the  bill  and  answer,  but 
that  ao  examined  copy  of  the  deposition  would  be  sufficient.  See  Moo- 
dy &  M.  109. 

Depositions  are  evidence  only  in  actions  between  persons  who  were 
parties  to  the  suit  in  equity,  Gilb.  Ev.  61,  35,  or  their  privies.  Thus,  it 
was  holden  that  depositions  in  a  suit  between  A.  and  B.,  could  not  be 
given  in  evidence  in  another  suit  between  A.  and  C,  the  latter  of  whom 
did  not  claim  under  either  A.  or  B.  4  Camp.  401,  case  of  the  Berkeley 
Peerage.  Hob.  112.  2  Rol.  679  1.  85.  Hardr.  472.  But  in  an  action 
by  a  copyholder  against  his  lord,  for  a  false  return  to  a  mandamta  rela- 
tive to  a  custom  in  the  manor,  the  court  held  that  depositions  in  an 
ancient  suit  instituted  against  a  former  lord  by  another  copyholder  rela- 
tive to  a  similar  custom,  and  which  depositions  were  made  on  behalf  of 
the  copyholder,  were  admissible  evidence  for  the  lord  in  the  present 
action,  as  depositions  of  witnesses  called  on  behalf  of  a  person  stand- 
ing in  pari  jure  with  the  present  plaintiff.  4  M.  &  S.  486.  So  in 
trespass,  the  issue  at  the  trial  being,  in  which  of  two  counties  the  lucus 
in  quo  was  situate,  an  exemplification  of  the  depositions  in  an  ancient 
suit  to  perpetuate  testimony,  to  which  the  plaintiff  and  defendant  were 
privies,  was  holden  to  be  admissible  evidence,  though  it  appeared  that 
the  interrogatoriejs  were  leading  interrogatories,  and  such  as  would 
not  have  been  allowed  to  be  put  at  the  trial.  4  M.  &  S.  497.  See 
Hardr.  22. 

A  decree  in  equity,  if  it  remain  in  paper,  may  be  proved  by  an 
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examined  copy,  together  with  an  examined  copy  of  the  bill  and  answeri 
but  if  it  had  been  enrolled,  it  must  be  proved  by  an  exemplification  un- 
der the  great  seal,  which  is  evidence  of  itself  without  further  proof.  Bee 
lArch.  Pr.  C.  P.  133.  1  Cromp.  &  M.  393.  A  decreets  evidence  only 
in  actions  between  persons  who  were  parties  to  the  suit  in  equity,  or 
their  privies.  Bac.  Abr.  Evidence,  F.  As  to  what  shall  be  deemed  a 
decree,  see  2  B.  &  Ad.  245 ;  and  as  to  what  shall  be  deemed  evidence 
of  the  decree  under  stat.  27  H.  8.  as  to  tithes  in  London,  see  2  Cur.  A 
P.  278. 

Where  a  will  remains  in  Chancery,  by  order  of  the  court,  it  may  be 
proved  in  a  court  of  law  by  an  examined  copy.  Gilb.  Ev.  74.  Bat 
where  a  letter  was  deposited  in  a  court  of  equity  by  order,  Abbott,  C. 
J,  refused  to  receive  secondary  evidence  of  it ;  because  either  party 
by  applying  to  the  court  of  equity,  might  have  obtained  permission  to 
produce  it.    Ry.  &  M.  18. 

*  Proceedings  in  Courts  of  Law^  not  being  RecordsJ]  Roles  of  court 
are  proved  by  oiCce  copies ;  I  Ld.  Raym.  745.  1  Camp.  102.  471. 
n.  Ante,  p.  392 ;  it  is  not  necessary  to  have  them  examined.  A  ride 
of  court  is  evidence  that  the  court  have  ordered,  as  is  therein  stated ; 
but  it  is  not  evidence  of  any  matters  in  it  which  are  the  mere  sugges- 
tions of  the  party  who  obtained  it.  6  Taunt.  10;  That  an  action  has 
been  discontinued,  may  be  proved  by  the  production  of  the  office  copy 
of  the  rule  to  discontinue,  together  with  evidence  that  the  costs  have 
been  taxed  and  paid.     1  Stark.  48. 

A  judge's  order  may  be  proved  by  the  production  of  the  order  itself; 
or  by  an  office  copy  of  the  rule  by  which  it  has  been  made  a  rule  of 
court    4  Camp.  17.     Where  the  order  itself  is  produced,  the  judge's 
handwriting  to  the  signature  should  be  proved,  if  the  trial  be  befotte  a 
judge  of  another  court. 

A  copy  of  a  warrant  of  attorney,  filed  in  pursuance  of  stat.  8  G. 
4.  c.  30,  is  good  evidence  against  the  party  filing  it,  he  being  previously 
served  with  a  notice  to  produce  the  original.     0  Bing.  746. 

A  special  case,  signed  by  the  counsel  on  both  sides,  is  deemed  an 
admission  by  the  respective  parties  of  the  facts  therein  stated,  and  may 
be  given  in  evidence  as  such.    Ry.  &  M.  4. 

Aflidavits,  being  admissions  upon  oath,  are  evidence  as  such  against 
the  parties  who  made  them.  Ante,  p.  352.  Gilb.  Ev.  51.  Affidavits 
filed  with  the  clerk  of  the  rules  in  the  King's  Bench,  or  with  the 
secondaries  in  the  Common  Pleas,  may,  it  should  seem,  be  proved  by 
the  ofiice  copies ;  but  if  filed  with  any  other  officer,  such  as  the  filacer, 
the  signer  of  the  writs  &c.,  they  must  be  proved  by  examined  copies, 
or  produced.    All  other  affidavits  not  filed  can  be  proved  only  by 
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production  of  the  affidavit^  themaelvas,  and  by  parol  evidence  of  their 
having  been  qworn ;  Gilb.  Ev.  56 ;  or  if  not  proved  to  be  sworn,  yet 
perhaps  they  may  be  received  as  admissions  of  the  deponentSi  upon 
proof  of  their  handwriting.  See  Gilb.  Ev.  56.  1  Arch.  Pr.  134.  An 
affidavit  can  be  no  evidence  in  favour  of  the  person  who  made  it. 
See  ante,  p.  363.  Nor  is  the  affidavit  of  a  third  person  admissible  in 
evidence ;  for  the  opposite  party  had  no  opportunity  to  cross-examine 
bim ;  Gilb.  Ev.  57.  Style,  446.  See  Moody  &  M.  336 ;  yet  after  his 
death,  perhaps,  it  would  be  received  to  prove  a  custom,  pedigree,  or 
the  likef  where  general  reputation  is  evidence.  See  1  Str.  35.  In  an 
action  of  covenant  against  two,  the  affidavit  of  one  of  them  was  holden 
good  evidence  against  both.    Gilb.  Ev.  56. 

In  ah  action  against  the  publisher,  proprietor,  or  printer  of  a  newa- 
paper^  a  certified  copy  of  the  usual  affidavit  which  is  lodged  at  the 
stamp-officei  (and  which  the  proper  officer  there  will  give  to  any  per- 
fon  upon  application),  shall,  upon  proof  that  the  certificate  was  signed 
)»y  the  person  who  made  the  same,  be  deemed  full  proof  of  the  swear- 
ing pf  such  affidavit  and  of  the  contents  thereof.  38  Geo.  3,  c.  78.  It 
must  appear  upon  the  jurat  of  the  affidavit  that  the  person  before 
whom  it  was  made  had  authority  to  take  it ;  or  this,  fact  must  be  prov- 
ed akuMde.    3  Camp*  00.  and  see  Id.  100. 

The  depositions  of  witnesses  before  a  magistrate,  in  cases  of  felony 
er  misdemeanor,  are  presumed  to  be  taken  down  in  writing  ;  and 
therefore  cannot  be  proved  by  parol,  until  it  is  first  proved  *ihat  they 
were  not  in  fact  taken  down  in  writing.  4  Car.  &  P.  1^73.  See  Id, 
346,  and  see  7  Geo.  4.  c.  64,  s.  2  &  3. 

When  a  witness  has  been  examined  upon  interrogatories,  the  exam- 
inations and  depositions,  certified  under  the  hand  of  the  commissioners, 
saaster,  prothonotary  or  other  person  taking  the  same,  shall  and  may, 
without  proof  of  the  signature  to  such  certificate,  be  received  and  read 
in  evidence,  saving  all  just  exceptions;  1  W.  4.  c.  22.  s.  10.  see  that 
statute,  and  1  Arch,  Pr.  C.  P.  [96—98.]  and  see  1  Camp.  101.  1  Car. 
&  P.  506  ;  evidence  of  course  being  first  given  that  the  witness  is  out 
of  the  countryt  2  Salk.  601,  or  dead,  or  other  evidence  sufficient  to 
satisfy  the  court  that  he  could  not  be  produced  at  the  trial.  See  1 
Camp.  172.  1  Taunt.  461.  Where  he  had  actually  sailed  on  his  voy- 
age, the  depositions  were  allowed  to  be  read,  although  the  vessel  in 
which  he  sailed  was,  at  the  time  of ^  the  trial,  driven  back  into  port  by 
oontmry  winds.  6  Esp.  92.  If  a  witness  examined  on  interrogatories, 
refer  to  a  written  document,  which  of  itself  is  not  evidence,  as  con*' 
taisdqg  a  true  statement  of  the  iacts  to  which  he  is  iqterrogatedt 
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this   writing  may  be  read  at  the  trial  as  part  of  his  deposiiion.    1 
Camp.  171. 

When  a  writ  in  the  nature  of  a  mandamus  or  commissioa  is  sent 
out  from  this  country  to  India,  for  the  examination  of  witnesses  there, 
upon  interrogatories,  in  pursuance  of  stat.  13  Geo.  3,  c.  63,  s.  44;  the 
examinations,  when  returned,  shall  be  allowed  and  read,  and  shall  be 
deemed  good  and  competent  evidence  at  the  trial.  See  1  Arch.  Pn 
C.  P.  [96.] 

Proceedings  in  the  Ecclesiastical  Courts.']  The  libel,  answer,  depo- 
sitions and  sentence  in  ecclesiastical  courts,  in  matters  within  their  ju- 
risdictiction,  are  proveable  in  the  same  manner,  and  are  evidence  in  the 
same  cases  and  under  the  same  circumstances,  as  the  bill,  answer,  de- 
positions, and  decrees  in  courts  of  equity.  See  ante,  p.  397 — S99* 
Gilb.  Ev.  66, 67.  Com.  Dig.  Evidence,  C.  3,  but  see  Bac,  Abr.  Evi- 
dence,  F.  Bui.  N.  P.  242.  2  Ro,  Abr.  679.  Lit.  Rep.  167.  Deposi- 
tions in  a  cause  relating  to  lands,  however,  cannot  be  read  in  evidence, 
because  the  spiritual  court  has  no  authority  to  entertain  a  suit  upon  such 
a  subject.  Glib.  Ev.  66.  2  Sid.  454.  March,  120.  Style,  1.  Cn>. 
Jac.  463.  Nor  is  their  sentence  in  any  criminal  proceeding  as  for  forni- 
cation or  the  like,  evidence  in  civii  actions  in  courts  of  law.  2  Yez. 
243.  But  their  sentence  in  matrimonial  causes,  is  in  all  eases  evidence : 
and  in  all  cases  conclusive  evidence  of  the  facts  they  establish,  except 
in  suits  of  jactitation.  Dutchess  of  Kingston's  case,  11  Stat.  Tr.  and 
see  2  Str.  960,  961.  Uardw.  11.  18.  So  their  sentence  in  a  cause  for 
tithes,  is  evidence.  2  Mod.  231.  R.  2  Roi.  679. 1.  26.  and  see  Com. 
Dig.  Evidence.  C.  1. 

The  practice  of  the  ecclesiastical  courts  may,  it  seems,  be  proved  by 
parol  evidence  in  the  courts  of  common  law.    3  Camp.  388. 

A  copy  of  the  probate  of  a  will,  under  the  seal  of  the  ecclesiastical 
court,  is  sufficient  evidence  to  prove  a  will  of  personal  property,  or  that 
J.  S.  is  executor,  or  the  like ;  and  the  seal  of  the  court  sufficiently  aatheo- 
ticates  it  without  further  proof.  Gilb.  Ev.  71.  1  Ro.  Abr.  678.  4  T.  R. 
258.  3  Salk.  154.  Bui.  N.  P.  246.  See  1  *Arch.  Pr.  C  P.  134.  And  the 
will  itself,  as  regards  personal  property,  is  not  the  best  evidence  in  such 
a  case.  8  B.  &  C.  335.  But  where,  in  an  action  against  an  execotor, 
notice  was  given  to  him  to  produce  the'  probate,  and  upon  his  non  pro- 
duction of  it,  an  officer  from  the  ecclesiastical  court  produced  the  will 
itself,  this  was  holden  to  be  good  as  a  kind  of  secondary  evidence.  1 
Brod.  &  B.  219.  In  an  action  by  three  persons,  for  an  injury  to  lease- 
hold property  to  which  they  were  entitled  as  executors,  a  probate  grant- 
ed  to  one  of  them,  was  holden  good  evidence  of  the  title  of  all.  Mooif 
Sl  M.  862.    The  copy  of  the  probate  is  conclusive  evidence  in  the  above 
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cases :  that  is,  the  other  party  shall  not  be  permitted  to  allege  that  the 
will  proved  is  not  the  last  will  and  testament  of  the  deceased.  Gilb. 
£v.  73.  T.  Raym.  404 — 406.  2  Sid.  359.  But  he  may  give  in  evi- 
idence  that  the  probate  is  forged,  or  that  it  was  obtained  by  surprise. 
6ilb.  Ev.  73,  74,  T.  Raym.  2  Sid.  ubi  supra.  The  probate,  however, 
is  no  evidence  to  prove  a  devise  of  lands.  1  Ro.  Abr.  673.  Gilb.  Ev. 
71.  So,  in  ejectment,  to  prove  the  relation  of  father  and  son  by  the 
the  father's  will,  the  will  must  be  produced  ;  the  probate  is  no  evidence. 
Gilb.  Ev.  72.  But  the  ledger  book  is  evidence  in  such  a  case  ;  Id.  72 ; 
a  copy  of  the  ledger  book  not.    id.  73. 

Administration  is  proved  by  a  certificate  from  the  ecclesiastical  court 
that  administration  was  granted ;  Bui.  N.  P.  246 ;  or  you  may  get  a 
clerk  from  the  ecclesiastical  court  to  attend  at  the  trial  with  the  book  of 
Acts,  containing  the  direction  for  letters  of  administration  to  be  granted 
and  the  surrogate's^^  for  the  same.  Id.  8  East,  187.  Or,  in  an  ac- 
tion against  an  administrator,  his  being  administrator  may  be  proved  by 
an  examined  copy  of  the  Book  of  Acts,  13  East,  232,  or  by  the  produc- 
tion of  the  book  itself.  In  either  of  these  cases,  however,  the  opposite 
party  may  shew  that  the  letters  of  administration  have  been  revoked ;  2 
Bid.  359 ;  but  it  is  not  sufficient  to  shew  that  subsequent  letters  of  admin- 
istration have  been  granted  to  another,  without  shewing  that  the  first  have 
been  recalled.     8  East,  187. 

Proceedings  in  the  Court  of  Admiralty.']  The  libel,  answer,  deposi. 
tions  and  sentence  in  the  admiralty  court,  are  proved  in  the  same  man- 
ner as  the  bill,  answer  depositions  and  decree  of  a  court  of  equity,  by 
examined  copies.  See  Com.  Dig.  Evidence,  C.  1.  1  Arch.  Pr.  C.  P. 
135.  The  sentence  is  conclusive  evidence  of  the  facts  it  establishes, 
not  only  against  those  concerned  in  interest,  and  persons  claiming  under 
them»  but  also  against  strangers.  Thus,  a  sentence  condemning  goods 
as  captured  from  the  enemy,  is  conclusive  evidence  that  they  were  so 
captured.  2  Camp.  228.  As  to  the  proceedings  in  foreign  courts  of 
admiralty,  see  post,  p.  407. 

Proceedings  in  inferior  courts,  net  of  recordJ]  Judgments  in  a  court 
baron,  county  court,  or  other  inferior  court,  may  be  proved,  by  produ- 
cing the  books  in  which  they  were  entered,  or,  it  should  seem  by  exam- 
ined copies.     See  Gilb.  Ev.  74.  20.    Com.  Dig.  Evidence,  C.  1. 

The  court-rolls  of  a  manor,  may  be  proved  by  examined  copies,  Gilb. 
Ev.  75.  4  B.  &  Ad.  617.  Comb.  337.  12  Mod.  24,  or  it  *8eems  by 
a  copy  under  the  steward's  hand,  Comb.  138.  1  Keb.  576.  720,  or  you 
may  get  the  steward  or  his  deputy  to  produce  them  at  the  trial.  16 
East,  208.  1  Arch.  Pr.  C.  P.  135.  See  Gilb.  Ev.  75.  And  where  a 
surrender  of  copyholds  to  the  steward  out  of  court,  in  May  1790,  was 
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afterwards  io  December  1792,  presented  io  court  by  the  hoin«ge»  but  do 
entry  of  it  was  made  apoD  the  Rolls :  it  was  holden  that  the  surrender 
and  presentment  might  be  proved  by  a  draft  of  an  entry  of  thcRi  prodih 
ced  from  among  the  muniments  of  the  manor,  and  the  parol  testimony 
of  the  foreman  of  the  homage  who  made  the  presentment     6  B.  ^  G. 
484.    Court-rolls  are  evidence  of  the  matters  therein  stated.     But  in  the 
case  of  a  surrender  to  the  use  of  a  will,  and  admission  of  the  devisee, 
the  court-rolls  are  no  evidence  of  the  devisee's  titli^  $  that  must  be  pro- 
ved by  the  production  of  the  will  itself.    Gilb.  Ev.  77.    An  entry  in 
the  court-rolls  of  a  manor,  stating  the  mode  of  descent  of  Ismds  in  the 
manor,  has  been  holden  to  be  admissible  evidence  in  the  mode  of  de- 
scent, although  no  instances  of  any  person  having  taken  according  tp 
it,  be  proved.    5  T.  R.  36.    So,  court*rolls  containing  old  licences  by 
lords  of  the  manor,  in  consideration  of  certain  rents,  to  fish  in  a  certain 
place,  were  deemed  admissible  evidence  of  a  prescriptive  right  of  fish- 
ery  in  that  place  as  appurtenant  to  the  manor,  without  proof  of  the  rents 
having  been  paid,  it  appearing  that  the  like  rents  were  paid  in  modem 
times.     1  Camp.  309.    But  a  presentment  or  finding  by  the  homage  in  a 
matter  of  which  they  have  no  cognizance,  cannot  be  given  in  evidenoe« 
10  B.  &  C.  657.    As  to  the  right  of  inspecting  court-rolls,  see  1  Ardi- 
Pr.  C.  P.  185. 

A  record  in  the  record  book  of  a  manor,  of  an  admittance  to  a  copy- 
hold, reciting  a  surrender  of  the  same  copyhold  tp  the  use  of  a  will,  is, 
admissible  evidence  of  a  surrender,  the  steward  not  being  able  to  find 
the  surrender  itself-  upon  the  rolls  or  elsewhere,  although  all  the  other 
surrenders  were  either  preserved  or  reccH'ded  on  the  roll.  H  v«  T^kru$-^ 
cross^  1  Ad.  dc  £.  86. 

A  condemnation  by  the  commissioners  of  excise,  is  evidence, 
although  not  conclusive,  of  the  propriety  of  the  seizure.  2  W.  Bt 
1174.    SeeCarth.  846. 

An  award  is  proved  by  the  attesting  witness,  if  it  be  attested,  or  by 
proving  the  arbitrator's  hand-writing,  if  the  award  be  not  attested,  u 
in  other  cases  of  written  instruments.  The  submission  must  also  be 
proved :  if  by  deed,  the  execution  of  it  by  all  the  parties  must  be 
proved,  even  although  one  of  them  only  be  interested  in  such  part  uf 
the  award  as  is  material  to  be  proved  in  the  action  ;  1$  East,  309.  7 
B.  &C.  427.  8  Id.  124;  if  under  a  judges  order,  either  the  order 
must  be  produced,  or  an  office  copy  of  the  rule  by  which  it  waa  mads 
a  rule  of  court.  4  Camp.  17.  Where  the  award  is  by  an  umpire 
appointed  by  the  arbitrators,  his  appointment  must  also  be  proved ; 
and  a  recital  in  the  award  thai  the  arbitrators  bad  appointed  binif  or 
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t))at  purpose.  Id.  In  an  ejectment  brought  against  a  mortgagor  then 
in  possession,  the  cause  was  referred  to  arbitration,  and  decided  in 
favour  of  the  lessor  of  the  plaintiff,  who  thereupon  obtained  possession ; 
and  afterwards  in  an  ejectment  brought  against  him  by  the  mortgagee, 
it  was  holden  that  the  award  was  no  evidence  for  him,  being  res  inter 
uHosacta.     1  Ad.  &  E.  119. 

As  to  proceedings  in  bankruptcy :  By  stat.  6  Geo.  4.  c.  16.  s.  95f 
all  things  done  pursuant  to  stat.  5  Geo.  c.  30,  s.  44,  whereby  it  was  en- 
acted that  the  Lord  Chancellor  should  appoint  a  place  *where  all  matters 
delating  to  commissions  of  bankruptcy  should  be  entered  of  record, 
and  should  appoint  a  person  to  have  the  custody  thereof  is  confirmed ; 
and  it  is  enacted  that  the  Lord  Chancellor  shall  be  at  liberty  from  time 
to  time  to  appoint  a  proper  person,  who  shall,  by  himself  or  his  deputy 
enter  of  record  all  matters  relatit%  to  commissions,  and  have  the  custo- 
dy of  the  entries  thereof.  And  by  sect.  96,  in  all  commissions  to  be 
issued  after  this  Act  shall  have  taken  effect,  no  commission  of  bank- 
ruptcy,  adjudication  of  bankruptcy  by  the  commissioners,  or  assign- 
ment of  the  personal  esttite  of  the  bankrupt,  or  certificate  of  conformi- 
ty, shall  be  received  .in  evidence  in  any  court  of  law  or  equity,  unless 
the  same  shall  have  been  first  so  entered  of  record  as  afbresaid  ;  and 
which  shall  be  so  entered,  and  a  certificate  of  such  entry  indorsed 
thereon,  tipon  application  by  or  on  the  behalf  of  any  party  interested 
therein,  without  petition  in  writing  presented  for  that  purpose,  upon 
paymetft  of  certain  fees  in  the  Act  mentioned ;  and  upon  the  production 
of  such  instrument  afterwards  in  evidence,  the  certificate  so  indorsed 
upon  it  shall,  without  any  proof  of  the  signature  thereto,  be  received 
as  evi<lence  of  such  instrument  having  been  so  entered  of  record.  Also, 
by  the  same  section,  the  Lord  Chancellor  may,  upon  petition,  direct 
any  depositions,  proceedings,  or  other  matters  relating  to  commissions 
of  bankrupt,  to  be  entered  of  record  as  aforesaid. 

Tb^e  regulations  being  somewhat  inapplieable  to  the  fiats  and  other 
proceedings  under  the  Act  for  establishing  the  court  of  bankruptcy,  it 
was  thought  necessary,  by  stat.  2  &  3  W.  4.  c.  114.  (after  making  reg- 
alationa  for  the  removal  of  the  then  existing  records  to  the  enrolment 
office  of  the  bankruptcy  court,  and  for  the  enrolment  of  the  proceedings 
iftkder  old  commissions  there)  to  enact,  that  all  fiats  in  bankruptcy,  all 
adjudications  under  such  fiats,  and  all  appointments  of  assignees  and 
certificates  of  conformity,  must  be  entered  of  record  in  such  court  of 
bankruptcy,  sect.  B,  6,  otherwise  they  should  not  be  received  in  evi- 
dence. Sect.  8.  The  Act  also  provides,  tliat  upon  applicatton  to  any 
of  the  judges  of  the  court  of  bankruptcy,  he  may  direct  any  deposition 
<ft  bftet  proceeding  under  such  fiat  to  be  entered  of  record  as  aforesaid. 
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Sect.  5.  And  upon  the  production  in  evidence  of  any  commission,  fiat, 
adjudication,  assignment,  appointment  ot'  assignees,  certificate,  deposi- 
tion,  or  other  proceeding  in  bankruptcy,  purporting  to  be  sealed  with 
the  seal  of  the  said  court  of  bankruptcy,  or  of  any  writing  purporting 
to  be  a  copy  of  any  document  and  purporting  to  be  sealed  as  aforesaid, 
the  same  shall  be  received  as  evidence  of  such  documents  respectively, 
and  of  the  same  having  been  so  entered  of  record  as  aforesaid,  without 
any  further  proof  thereof.    Sect.  9. 

As  to  depositions  in  bankruptcy,  although  they  might  have  been 
entered  of  record  as  above  mentioned,  by  order,  formerly  of  the  Lord 
Chancellor,  and  now  of  any  of  the  judges  of  the  court  of  review^  there 
was  no  provision  by  which  they  were  made  evidence,  in  case  of  the 
death  of  the  deponents,  until  by  stat.  2  &3  W.  4,  c.  114,  s.  7,  it  was 
enacted,  that  in  the  event  of  the  death  of  any  witnesses  deposing  to  the 
petitioning  creditor's  debt,  ^trading,  or  act  of  bankruptcy,  under  any 
commission  or  fiat  already  issued  or  hereafter  to  be  issued,  it  shall  be 
lawful  for  the  assignees  appointed  under  such  commission  or  fiat,  and 
for  all  persons  claiming  through  or  under  them,  or  acting  by  or  under 
their  authority,  in  cases  hereafter  mentioned,  to  produce  and  read  in 
evidence  in  all  courts  of  civil  judicature,  and  in  all  civil  proceedings,  in 
maintenance  and  support  of  such  commission  and  fiat,  any  deposition 
of  such  deceased  witness  relative  to  such  petitioning  creditor's  debt, 
trading,  or  act  of  bankruptcy,  which  shall  have  been  duly  entered  of 
record  pursuant  to  the  provisions  of  the  said  recited  Acts,  (6lG.  4.  a 
16.  and  1  &  2  W.  4.  c.  56.)  or  of  this  Act:  and  the  production  or  read- 
ing of  such  depositions  or  of  any  copy  thereof,  duly  authenticated  ac- 
cording to  the  provisions  of  the  said  recited  Acts  or  of  this  Act,  shall 
have  the  same  efiect  as  if  the  matters  alleged  therein  had  been  deposed 
to  by  the  same  witness  in  such  court,  according  to  the  ordinary  prac- 
tice thereof:  Provided  always,  that  the  before-mentioned  depositions 
shall  be  read  in  evidence,  in  such  cases  only  where  the  party  using  the 
same  shall  claim,  maintain,  or  defend  some  right,  title,  interest,  claim  or 
demand,  which  the  bankrupt  might  have  claimed,  maintained  or  defen- 
ded in  case  no  commission  of  bankrupt  or  fiat  had  issued,  and  shall  not 
be  read  in  evidence  in  any  action  or  proceedings  now  pending,  by  which 
the  validity  of  any  commission  of  fiat  is  or  may  be  brought  into  question. 

Depositions  taken  before  commissioners  of  bankrupt,  and  enrolled 
by  the  assignees  according  to  6  G.  4,  c.  16,  s.  96,  are  not  evidence 
against  them  in  an  action  brought  to  dispute  the  commission,  as  dispro- 
ving the  act  of  bankruptcy  on  which  it  is  founded.  Chambers  v.  Bsr- 
nasconh  4  Tyr.  531. 

As  to  proceedings  in  the  Insolvent  Court :.  By  stat.  7  Geo.  4.  c.  57.  s. 
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T6,  after  providing  that  the  insolTaDt  or  any  of  his  creditors,  or  their 
respective  attornies,  shall  upon  application  have  inHpection  of  the  insol- 
vent's petition,  schedule,  order  of  adjudication,  and  all  other  orders  and 
proceedings  in  the  matter  of  the  petition,  and  that  copies  thereof  shall 
be  given  to  them,  if  required,  it  is  enacted  ^  that  a  copy  of  such  petition, 
schedule,  order,  and  other  orders  and  proceedings,  purporting  to  be 
signed  by  the  officer  in  whose  custody  the  same  shall  be,  or  his  deputy, 
certifyiog  the  same  to  be  a  true  copy  of  such  petition,  schedule,  order 
or  other  proceeding,  and  sealed  with  the  seal  of  the  said  court,  shall  at 
all  times  be  admitted  in  all  courts  whatever,  and  before  commissioners 
of  bankrupt  and  justices  of  the  peace,  as  sufficient  evidence  of  the  same 
without  any  proof  whatever  given  of  the  same,  further  thati  that  the 
same  is  sealed  with  the  seal  of  the  said  court,  as  aforesaid***    See  8 
Car.  d&  P.  625.     When,  in  ejectment  by  the  assignee  of  an  intotvent 
debtor,  the  assignment  was  given  in  evidence,  but  no  other  evidence 
given  of  the  insolvent's  discharge,  but  merely  that  according  to  the 
practice  of  the  insolvent  court  an  assignment  is  never  executed  to  the 
assignee  until  after  the  insolvent  has  been  discharged ;  and  it  was  ob- 
jected that  the  proceedings  in  the  insolvent  court  and  the  insolvent's 
discharge  should  i^so  be  proved,  as  by  a  provision  in  the  insolvent  act 
the  assignment  would  be  void  if  the  insolvent  was  not  discharged ;  but 
it  was  holden  that  sufficient /^nma^os  evidence  was  given ;  it  was  for 
the  defendant  to  prove  that  the  insolvent  had  not  been  discharged,  if 
such  wve  the  fact    3  D.  &  R.  509,  and  see  5  M.  dc  R.  72.     Where, 
in  an  action  for  goods  sold  and  delivered  in  1823,  *the  defendant  pleaded 
his  bankruptcy,  and  the  plaintiff,  on  the  other  hand,  after  proving  that 
under  the  bankruptcy  the  defendant  had  not  paid  15s.  in  the  pound, 
gave  in  evidence  an  order  of  the  insolvent  court  in  1815,  directed  to 
the  keeper  of  Lancaster  Castle,  reciting  that  the  defendant  had  been 
adjudged  entitled  to  the  benefit  of  the  Act,  and  ordering  him  to  be  dis- 
charged, and  he  was  discharged  accordingly :  it  was  objected  that  this 
was  not  sufficient,  but  the  proceedings  and  judgment  of  the  insolvent 
court  ought  also  to  be  proved ;  but  the  court  held  that  the  evidence 
given  was  sufficient,  as  it  proved  all  that  was  required  to  be  proved  in 
such  a  case  by  the  bankrupt  act,  namely,  the  previous  discharge  of  the 
defendant  under  the  insolvent  act,    4  B.  &  C.  385.    6  D.  &  R.  464. 
Where,  in  order  to  prove  a  rule  of  the  insolvent  court,  a  printed  copy 
of  the  -rules  of  that  court,  printed  by  order  of  the  court,  for  distribution 
among  the  officers  and  suitors  of  the  court,  was  given  in  evidence,  Liord 
Tenterden,  C.  J.  held  it  to  be  sufficient,  although  it  appeared  ttax  the 
original  rules  were  under  ihe  seal  of  the  court  and  kept  at  the  court, 
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and  there  was  no  evidence  that  the  copy  given  in  evidence  had  baw  ex« 
amined  with  them.    Moody  &  M.  294. 

Proceedings  in  Foreign  Courts.]  The  judgments  &c.  of  a  foreigo 
court,  are  proved  by  exemplifications  under  the  seal  of  the  court,  or  by 
examined  copies  ;  Per  Ld.  Ellenborough,  C.  J.  6  M.  dc  S.  34.  mad  see 
4  M.  &  S.  520 ;  usually  the  former ;  but  where  a  copy  of  a  jodgmeat 
of  a  court  in  Jamaica,  not  proved  to  have  been  examined,  but  merely 
purporting  to  be  signed  by  the  clerk  of  the  court,  and  certified  by  bim 
to  be  a  true  copy,  was  tendered  in  evidence,  accompanied  with  a  certi- 
ficate of  a  notary  of  his  being  clerk  of  the  court,  and  another  cerUficate 
of  the  governor  of  the  colony,  that  the  person  so  certifying  was  a  no- 
tary public,  it  was  holden  not  to  be  receivable  in  evidence.  6  M.  &  S. 
84.  30.  2  Stark.  6^  and  see  8  Camp.  216.  n.  If  proved  by  an  exem- 
plification, it  must  be  proved  that  the  seal  affixed  to  the  exemplification 
is  the  seal  of  the  court ;  it  is  not  sufficient  to  prove  merely  the  judge's 
hand-writing  subscribed  to  it.  8  East,  221.  If  indeed  it  be  satisfac- 
torily proved  that  the  court  has  no  seal,  then  an  exemplification»  signed 
by  the  chief  judge  of  the  court,  would  perhaps  be  received,  upon  proof 
of  the  hand*writing.  4  Camp.  28.  But  it  is  not  sufficient,  for  the  pur- 
pose of  letting  in  such  evidence,  to  prove  that  the  court  has  a  seal,  but 
that  it  is  so  much  worn  as  no  longer  to  make  any  impression.  I  Stark. 
525.  It  may  be  necessary  to  state,  that  the  rule  above  laid  down  fer 
the  proof  of  foreign  judgments  &c.,  relates  equally  to  the  judgments  of 
courts  in  the  British  colonies,  as  to  those  of  courts  in  countries  uncon* 
nected  with  this  kingdom.  Records  of  the  eourts  in  Ireland  may  be 
proved  by  examined  copies,  in  the  same  manner  as  the  records  in  tlas 
country.  It  is  necessary  however,  that  the  court  should  be  satisfied 
that  it  was  with  a  record  the  copy  was  examined ;  and  therefore,  where 
the  witness  produced  to  prove  the  copy,  stated  that  he  examined  it  with 
a  parchment  roll  shewn  to  him  in  a  room  over  the  Four  Courts  at  Dublin 
without  seeing  from  whence  it  was  taken,  or  knowing  the  *person  who 
produced  it  to  bo  an  officer  of  the  court.  Lord  Ellenborough  refused  to 
receive  it  in  evidence.    4  Camp.  372.     1  Stark.  168. 

The  judgments  and  decrees  in  those  courts  are  in  general  received  in 
the  courts  in  this  country  as  conclusive  evidence  of  the  facts  they  estab* 
lish ;  and  the  party  against  whom  they  are  produced,  is  not  at  liberty 
to  shew  that  the  proceedings  are  erroneous.  4  M.  &  S.  20.  See  1  B. 
&  Ad.  459.  2  Id.  951.  Our  courts  however  have  refused  to  give  ef- 
fect to  a  foreign  judgment,  where  some  of  the  proceedings  appeared  to 
be  contrary  to  the  first  principles  of  public  justice.  Thus,  it  has  been 
holden  that  no  action  could  be  maintained  in  this  country,  oa  a  judg- 
ment obtained  by  default  in  one  of  the  colonies^  against  a  party  who 

[•407] 


PROCEEDINGS  IN  FOREIGN  COURTS.  408 

on  the  face  of  the  proceedings,  appeared  to  have  been  summoned 
merely  by  nailing  up  a  copy  of  the  declaration  on  the  door  of  the  court 
house  ;  and  it  did  not  appear  that  he  had  ever  been  present  in  the  colo- 
njf  or  subject  to  the  jurisdiction  of  the  colonial  court.  By  a  law  of 
the  colony,  indeed,  such  a  mode  of  summoning  was  to  be  deemed  good 
service,  if  the  defendant  were  absent  from  the  island  ;  but  such  absence 
must  be  intended  of  one  who  once  was  present  and  submitted  to  the 
jurisdiction.  9  Bast,  102.  1  Camp.  63.  But  where  a  suit  was  com- 
menced in  the  Mauritius  against  a  person,  who  was  then  absent  from  it, 
but  who  had  been  resident  there  at  the  time  the  cause  of  action  accrued 
aod  in  such  a  case,  fay  the  laws  of  the  colony,  process  against  him  in 
the  suit  was  to  be  served  on  the  king's  attorney-general,  and  which 
was  done  accordingly  :  the  Court  of  King's  Bench  here  held  that  an 
action  could  be  maintained  in  this  country  on  a  judgment  obtained  by 
the  plaintiff  in  such  suit.    2  B.  &  Ad.  951. 

The  sentence  of  a  foreign  court  of  admiralty,  is  conclusive  evidence, 
ia  the  courts  in  this  country,  of  the  facts  alleged  in  the  adjudicative 
part  of  it,  1  Camp.  418,  and  in  the  reason  therein  stated  as  the  grounds 
of  the  judgment ;  8  T.  R.  192 ;  but  not  of  any  of  the  premises  (stated  in 
die  consideratory  part  of  the  sentence)  that  led  to  the  adjudication.  8 
T.  R.  192,  nor  of  any  thing  which  may  be  gathered  from  it  by  way  of  in- 
ference. 1  Camp.  418.  7  Bing.  495.  Thus,  in  an  action  against  under- 
writers on  a  policy  on  goods  warranted  Danish  property,  a  sentence 
of  condemnation  in  a  French  court  of  admiralty,  stating  as  the  ground 
of  it  that  the  property  was  British^  was  holdea  conclusive  evidence 
against  the  plaintiff,  although  in  fact  the  property  were  Danish.  2 
East,  473.  So,  in  all  cases  where  the  property  insured  has  been  war- 
ranted neutral,  sentences  in  foreign  courts  of  admiralty  condemning  the 
property  for  reasons  inconsistent  with  neutrality,  8  T.  R.  230,  as,  for 
instance,  for  infraction  of  treaty,  in  the  ship's  not  being  properly  documen- 
ted &c.,  5  East,  99.  14  East,  374.  7  T.  R.  681,  or  on  the  ground  of 
her  not  being  neutral  built,  5  East,  155,  or  the  like,  is  conclusive  evidence 
against  the  plaintiff  in  an  action  on  the  policy  :  and  no  evidence  can  be 
received  to  falsify  the  facts  affirmed  by  such  sentence,  nor  to  shew  that 
the  conclusion  from  them  was  unfounded.  5  East.  155.  And  this,  al- 
though the  enemy's  court  which  made  the  adjudication  was  sitting  at 
the  time,  not  in  the  country  of  the  enemy,  but  in  that  of  one  of  his 
allies  who  was  *also  at  war  with  this  country.  2  East.  473.  But  the 
sentence  of  a  court  of  admiralty,  sitting  under  a  commission  from  a 
billegerent  power,  in  a  neutral  country,  will  not  be  recognized  in  our 
courts ;  and  that  country  is  to  be  considered  neutral  for  this  purpose 
U  which  the  forms  of  a  neutral  independent  government  are  preserved, 
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although  the  belligerent  may  have  such  a  body  of  troops  there,  aa  in 
reality  to  possess  the  sovereign  authority.     1  Camp.  420. 

Before  the  sentence  of  a  foreign  coart  of  admiraly,  condemning  a 
ship  as  prize,  can  be  given  in  evidencoi  a  foundation  for  it  sbould  be  laid 
by  proving  the  capture.    2  Camp.  69. 

As  to  the  proof  of  the  laws  of  a  foreign  country :  if  not  written, 
they  may  be  proved  by  the  parol  examination  of  witnesses  of  com- 
petent skill ;  if  written,  a  copy  properly  authenticated  must  be  produ- 
ced. 8  Camp.  166.  4  Camp.  165^  per  Gibbs,  C.  J.  3  StarL  178. 
Where  an  instrument  under  the  seal  of  the  Synagogoe  at  Leghorn,  and 
which  purported  to  be  a  divorce  of  a  Jew  and  Jewess  there,  was  ten- 
dered in  evidence,  Lord  Kenyon,  C.  J.  refused  to  receive  it,  antil  the 
law  of  the  country  upon  the  subject  was  first  proved.  Peake,  N.  P.  C. 
26,  and  see  Ry.  dc  M.  102. 

The  acts  of  state  of  a  foreign  government  must  be  proved  by  copies 
examined  with  the  public  archives  abroad  ;  a  copy  printed  and  puMfih- 
ed  abroad  by  the  authorized  printer  of  the  foreign  government  will  not 
it  seems,  be  sufficient.    1  Camp.  65.  n. 

AfToeys,  inqtUsiiianSf  ^J]  Inquisitions  taken  by  virtue  of  the  king's 
writ,  or  of  a  commission  under  the  seal  of  the  Excheqjier  dec,  are 
admissible  evidence,  but  not  conclusive ;  1  Bur.  146 ;  so  are  the  de- 
positions taken  thereon,  evidence,  in  the  same  manner  as  depositions  in 
equity,  (see  ante,  p.  SOS),  even  although  the  parties  interested  had  no 
notice  of  the  inquisition,  or  opportunity  of  cross-examining  the  wit- 
nesses. 1  Bur.  146.  Thus,  a  commission  of  inquiry  imder  the 
Exchequer  seal,  and  an  inquisition  taken  thereon,  were  boldea 
admissible  evidence  of  certain  lands  having  been  part  of  a  priory, 
though  the  party  to  the  suit  was  no  party  to  the  commission.  1  Bur. 
146.  And  an  ancient  extent  of  crown  lands,  found  in  the  Lord  Treas- 
urer's Remembrancer's  offices,  purportmg  to  be  taken  in  the  re^  <^ 
Edward  3,  by  a  steward  of  the  king's  lands,  and  apparently  taken  is 
pursuance  of  the  stat.  4  Edward  I,  which  required  such  exteots  to  be 
taken,  was  received  in  evidence  by  the  Court  of  King's  Bench  in  a  trial 
at  bar,  although  the  commission  under  which  it  was  taken  coald  not  be 
found.  8  B.  dc  C.  747,  737.  So,  an  inquisition  taken  under  a  commis- 
sion of  lunacy,  has  been  holden  to  be  admissible,  though  not  conclusive 
evidence,  to  prove  a  man  a  lunatic  at  the  thne  of  his  executing  a  deed. 
8  Camp.  126.  An  inquisition  by  a  coroner  stqw  visum  earparu  findii^ 
a  person  feh  de  se,  would  probably  in  the  same  manner  be  deemed 
admissible,  though  not  conclusive,  evidence  of  the  facts  established  by 
it.  See  2  Hale,  H.  416.  8  Inst.  64;  But  an  inquisition  made  by  a 
sheriff's  jury,  to  ascertain  to  whom  the  property  of  goods  taken  under 
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a  /E.  feu  belonged,  has  beea  holden  not  to  be  admissible  evidence  in  an 
action  of  trover  for  the  goods,  brought  by  the  person  who  was  foaod  by 
*the  inquisition  to  be  the  owner.  2H.  Bl.  237;  nor  is.  it  admissible 
evidence  for  the  sheriff,  in  an  action  against  him  for  a  false  return,  3  M. 
&  S.  175,  although  probably  it  might  be  deemed  admissible,  in 
mitigation  of  damages,  in  an  action  of  trespass  against  him  for  taking 
the  goods  of  a  stranger.  See  Id.  and  see  1  Arch.  Pr.  C.  P.  256.  And 
where  a  presentment  in  a  court  baron  was  tendered  in  evidence,  in 
which  the  jurors,  after  reciting  that  they  were  sworn  to  view  such 
part  of  the  waste  land  of  the  manor,  and  was  claimed  by  A.  £•  to 
belong  to  his  tenement  called  Tyr  Adam,  upon  their  oaths  said,  that 
they  had  considered  the  claim  and  the  evidence,  and  presented  that  the 
said  land  was  parcel  of  the  common  called  K.  and  that  neither  the  said 
A.  B.  nor  the  tenants  or  occupiers  of  the  tenement  called  Tyr  Adam 
had  any  right  to  the  same,  nor  any  further  or  greater  right  than  such  as 
the  other  freehold  tenants  of  the  manor  had  for  their  commonable  cattle  : 
this  was  holden  kiot  to  be  receivable  in  evidence ;  not  as  a  presentment, 
because  the  homage  had  no  right  to  decide  the  claim  of  an  individual 
to  the  freehold,  they  being  themselves  interested :  not  as  an  award, 
because  there  was  no  mutual  submission ;  and  not  as  evidence  of  rep- 
utation, because  it  was  a  declaration  of  the  homage  post  Uiem  mokan^ 
10  B.  &  C.  657. 

Inquisitions  are  proved  by  the  production  of  the  writ  or  commission 
and  inquisition,  or  by  an  examined  copy  thereof,  if  they  have  been  re- 
turned and  filed ;  and  indeed  it  may  be  questionable  whether  they  can 
be  evidence  at  all,  until  returned  and  filed. 

Domesday  book,  which  is  a  survey  of  the  king's  lands,  made  in  the 
time  of  William  the  Conqueror,  is  evidence  of  lands  being  ancient  de- 
mesne. Gilb.  Ev.  76.  If  they  be  not  found  there  under  the  title  De 
tarra  Hegist  they  are  not  ancient  demesne.  1  Salk.  57.  See  ante,  p. 
277.  If  the  issue  be,  whether  the  lands  are  ancient  demesne  or  not, 
the  book  itself  must  be  produced :  for  the  trial  in  that  case  is  not  by  a 
jury,  but  the  matter  is  determined  by  the  court  upon  inspection  of 
Domesday  book.  See  Hob.  188.  Tr.  per  Pais,  342.  If  the  question 
however  come  incidentally  before  the  court,  it  may  be  proved  by  an 
examined  copy  of  that  part  of  the  book  relating  to  it ;  for  Domesday 
book  is,  strictly  speaking,  deemed  a  record. 

That  a  certain  place  is  situate  withim  one  of  the  ports  of  the  kingdom 
may  be  proved  by  an  ancient  survey  of  the  king's  ports,  to  be  found  in 
the  Exchequer,  which  ascertains  their  extent  Gilb.  Ev.  77.  So  other 
ancient  public  surveys,  are  admissible  in  evidence. 

^Hie  original  visitation  boeks  kept  at  the  Herald's  'office,  compiled 
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vrhen  progresses  were  solemDiy  and  regularly  made  into  every  part  of 
the  kingdom,  to  inquire  into  the  atate  of  famiHes>  and  to  register  such 
marriages,  and  descents  as  were  verified  to  them  upon  oath,  are  allowed 
to  be  good  evidence  of  pedigree.  Comb.  63.  8  BL  Com.  105.  Even 
the  minute  book  of  a  visitation*  signed  by  the  beads  of  the  several 
families,  and  found  in  a  private  library,  has  been  deemed  adoiisaible  ev- 
idence for  that  purpose.     1  Str*  IGd. 

RegisUrSf  ^.]  Christenings,  marriages  and  bnriala,  may  be  *proved 
by  the  parish  register  in  which  they  are  entered,  by  giving  iq  evidence 
either  the  register  itself  or  an  examined  copy  of  it  Gilb.  Ev.  72.  2 
Bac.  Abr.  Ev.  F.  Although  the  register  be  made  up  from  a  day-book, 
yet  the  register  itself  shall  be  deemed  the  original,  and  the  day-book 
shall  not  be  received  to  contradict  it:  2  Str.  1078.  Besides  the  regis- 
ter, some  proof  must  be  giv^n  of  identity  of  the  parties  married,  &c.  I 
Doug.  170.  But  this  proof  by  the  register  is  not  to  be  deemed  the 
only  evidence  of  a  marriage ;  for  even  in  a  prosecution  for  bigamy,  it 
was  holden  by  the  judges  that  proof  of  the  marriage  by  persons  who 
were  present  at  it,  and  saw  the  ceremony  performed,  was  sufficient, 
without  proof  of  the  registration  of  the  marriage,  or  of  any  licence  or 
publication  of  banns.  R.  v.  Allison^  alias  WilkinsoUf  Russ.  &  R.  Cr. 
Ca.  109.  2  Arch.  Peel's  Acts,  163.  And  it  is  only  in  this  case  of  b^- 
tmy,  and  in  the  action  for  criminal  conversation,  that  an  actual  mar- 
riage (that  is,  a  marriage  proved  by  the  register,  as  above  mentioned, 
or  by  parol  evidence  of  some  person  who  was  present)  is  required ; 
Bui.  N*  P.  27.  4  Burr.  2057 ;  in  all  other  cases,  general  reputation,  or 
an  acknowledgment  of  the  parties,  added  to  cohabitation,  will  be  suffi- 
cient evidence.  It  may  be  necessary  to  remark,  also,  that  although  a 
baptismal  register  is  evidence  of  the  time  and  place  of  baptism,  it  is  no 
evidence  whatever  of  the  time  of  birth,  4  Car.  &  P.  29,  nor  of  the  place 
of  birth,  5  B.  &  C.  506,  unless  perhaps  where  it  is  proved  that  the  child 
at  the  time  was  very  young,  in  which  case  it  might  possibly  be  presumed 
to  have  been  born  in  the  parish  in  which  it  was  baptized.  Id.  And  in 
all  cases  it  must  appear  that  the  entry  in  the  register  was  made  by  the 
person  whose  official  duty  it  was  to  make  it,  or  at  least  by  some  person 
authorized  by  him  to  do  so ;  and  therefore  where  it  appeared  in  Evidence 
that  an  entry  of  a  baptism  was  made,  not  by  the  clergyman  who  was 
then  rector,  &c.  of  the  parish,  but  after  his  death  by  flie  clergyman  who 
succeeded  him  in  the  living,  from  notes  made  by  the  parish  clerk  at  the 
time :  the  court  held  that  it  was  not  admissible  in  evidence.  8  B.  &  C. 
818.  Also  entries  in  the  registers  of  dissenting  chapels,  are  not  receiv- 
able in  evidence.    4  Car.  &  P.  375. 

The  Fleet  books  are  noi  evidence  of  a  marriage.    Peake,  281.    The 
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marriage  of  Jewt  is  by  a  written  contract*  which  is  afterwards  solemnly 
ratified  in  the  Synagogue*  In  order  to  prove  such  a  marriage,  it  is  not 
sufficient  it  seems  to  prove  the  religious  ceremony,  by  ibe  parol  testi- 
mony of  some  person  who  was  present,  but  the  contract  also  must  be 
proved.     1  Camp.  61. 

An  entry  ii>  a  bishop's  register  of  visitations,  has  been  holden  to  be 
evidence  of  the  facts  stated  in  it«  5  Bing.  316.  So  an  entry  in  a  book 
kept  in  the  chapter-house  of  a  Pean  and  Chapter,  purporting  to  contain 
copies  of  the  leases  granted  or  confirmed  by  them,  was  held  by  Tindal, 
C.  J.  to  be  evidence,  as  a  public  document,  to  prove  a  collateral  fact, 
namely,  that  a  particular  place  was  within  a  certain  parish.  Moody  & 
M.  308. 

As  to  ship's  registers :  a  certificate  of  registry,  by  itself,  is  no  evi- 
dence that  the  persons  named  in  it  are  owners.  3  Camp.  456.  14  East, 
226.  2  Taunt.  5,  see  2  Camp.  339.  4  Camp.  24..  16  East,  *169,  see 
1  Car.  &  P.  602.  semb.  cont.  or  that  the  ship  is  British  built.  3  Camp. 
475.  But  the  certificate  and  affidavit  of  registry  are  sufficient  evidence 
to  prove  ownership  in  those  who  made  the  affidavit ;  4  Taunt.  802 ; 
indeed  the  affidavit  of  itself  is  sufficient  for  that  purpose.  See  ante,  p. 
352.  So  the  certificate  of  registry,  together  with  evidence  of  posses- 
sion or  acts  of  ownership  by  the  persons  therein  named,  or  that  the  entry 
was  made  by  their  authority,  will  be  sufficient.  4  Taunt.  652.  2  Id. 
5.  The  certificate  of  registry  however  is  of  itself  evidence  that  a 
person  not  therein  named  is  not  owner ;  5  T.  R.  700 ;  because  to  com- 
plete his  title,  it  is  essential  that  the  ship  should  be  registered  in  bis  name. 
What  is  above  said  as  to  the  certificate  and  affidavit  of  registry  being 
evidence,  roust  be  understood  of  cases  where  they  are  produced  as  evi- 
dence against  the  owners  ;  for  they  are  no  evidence  whatever  for  them,. 
3  Camp.  240.  4  Taunt.  652,  unless  accompanied  by  evidence  of  their 
possession  of  the  ship,  by  themselves  or  their  agents.  Id.  And  even 
such  possession  alone,  without  proof  of  registry,  will  be  sufficient  in  an 
action  against  a  wrong-doer.  2  Taunt.  302.  So,  ^possession,  acts  of 
ownership  &c.  are  sufficient  evidence  of  ownership  prima  faciei  in  ac- 
tions by  the  owners  upon  policies  of  insurance  or  the  like,  until  proof 
by  the  registry  be  rendered  necessary,  by  some  proof  to  the  contrary 
being  given  by  the  opposite  party.  4  East,  130.  5  Esp.  88.  The 
affidavit,  entry  in  the  register  &c.,  above  mentioned,  when  requisite, 
may  be  proved  by  examined  copies,  by  stat.  6  Geo.  4.  c.  110.  s.  43, 
which  also  requires  the  collector  and  comptroller  of  the  customs  of  the 
port  to  produce  them  to  any  persons  wishing  to  inspect  them. 

The  register  of  the  navy,  with  the  letters  Dd.  opposite  to  a  name 
therein  registered,  (it  being  proved  to  be  the  practice  at  the  Navy  Of- 

[♦411] 


412  WRITTEN  EVIDENCE- 

fice  to  write  those  letters  opposite  to  the  names  of  such  persons  as  died,) 
was  holdea  admissible  evidence  of  the  deathof  a  man,  opposite  to  whose 
name  those  letters  were  written.  Bui.  N.  P.  240.  The  log-book  of  a 
man  of  war  has  also  been  admitted  as  evidence,  to  prove  the  time  of 
sailing  of  a  certain  ship  under  the  convoy  of  such  man  of  war;  I 
Esp.  427.  4  Camp.  275  ;  and  even  the  official  letter  of  the  captain  of 
a  ship  of  war  to  the  Secretary  of  the  Admiralty,  at  the  end  of  the 
voyage,  has  been  received,  without  objection,  for  the  same  purpose. 
4  Camp.  275. 

The  prison  books  of  the  Fleet  and  King's  Bench  prisons,  are  admis- 
sible evidence  to  prove  the  time  at  which  a  prisoner  was  committed  or 
discharged  ;  jbut  they  are  not  admissible  to  prove  the  cause  of  the  com- 
mitment.   3  B.  &  P.  188. 

But  the  books  kept  at  the  offices  of  under-sheriffs,  in  which  the  writs 
which  are  left  for  execution  are  entered,  are  not  deemed  public  books  of 
which  the  courts  will  take  judicial  notice  ;  and  therefore  entries  in  them 
are  not  evidence.     6  Bing.  442. 

The  poll  books  of  an  election  are  also  admissible  evidence,  and  may 
be  proved  by  an  examined  copy.  Willes,  424.  1  Str.  307.  So  an  en- 
try in  a  family  bible,  an  examined  copy  of  an  inscription  on  a  tomb- 
stone, a  pedigree  hung  up  in  a  family  mansion,  and  the  like,  are  admis- 
sible evidence  in  questions  of  pedigree.  Cowp.  504.  And  where  the 
question  was  whether  an  entry  by  the  father  *in  the  family  bible,  sta- 
ting that  A.  was  his  eldest  son  and  heir,  born  in  lawful  wedlodt«  was 
admissible  evidence  in  proof  of  A.'s  legitimacy,  all  the  judges  were 
•clearly  and  unanimously  of  opinion  that  it  was,  and  that  the  like  entry 
in  any  other  book  or  paper  would  have  the  same  effect.  4  Camp.  401, 
Berkeley  Peerage  case.  It  was  also  made  a  question,  whether,  if  such 
•entry  were  made  by  the  father,  with  the  express  view  of  proving  the  le- 
gitimacy  of  his  son,  (should  it  be  brought  in  question  after  the  fiitbei^s 
<leath,)  it  would  still  be  admissible  ;  and  the  judges  held  that  it  would, 
although  undoubtedly  that  circumstances  would  have  a  material  effect 
as  to  the  credit  to  be  attached  to  such  evidence.  Id.  An  entry  by  a 
father  in  an  almanack,  of  the  day  of  the  birth  of  his  son,  was  holden  to 
be  good  evidence  of  his  son's  age.    T.  Raym.  84. 

CertificcAes^  4^.]  Lord  Abigney  having  promised,  in  the  presence 
of  the  king,  to  settle  certain  lands  upon  his  daughter  on  her  marriage ; 
in  a  suit  upon  this  promise,  the  king's  certificate,  under  his  sign  manual, 
of  the  purport  of  the  promise,  was  holden  sufficient  evidence  of  it.  Hob. 
213.  Godb.  190.  but  see  Ko.  Abr.  686.  The  authority  of  the  above 
case,  however,  may  very  reasonably  be  doubted. 

The  eertiffcates  of  bishops  with  respect  to  marriage,  general  bastardy^ 
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excommunication,  orders,  and  other  the  like  mattersj  are  received  ia 
evidence  -j  Co.  Lii.  74.  6  T.  R.  G37.  See  2  H.  Bl.  156  ;  so  were  for- 
merly certificates  from  the  captain  of  Calais,  9  Co.  31.  6  T.  K.  637, 
ihe  certifica*e  oftho  mareschal  of  the  king's  host,  &(*..,  the  certificates 
of  the  judges  in  Wales  respecting  the  practice  of  their  courts,  6  T.  K. 
638  ;  and  so  are  at  present  ihe  certificates  of  justices  of  the  peace  as  to 
a  highway  being  in  repair.  6  T.  R.  610.  See  1  Str.  481,  568.  And 
where  the  certificate  of  the  bishop,  for  instance,  is  given  in  evidence,  it 
may  be  impeacheJ  by  the  opposite  party,  by  proving  that  the  person 
certifyiog  was  not  bishop  at  the  time.  Dy.  234.  Where,  upon  a  ques- 
tion as  to  the  validity  of  a  nriarriage  in  Ireland,  it  became  material  to 
prove  that  one  Wood  who  perfornied  the  ceremony,  was  a  clergyman  of 
the  established  church  ;  for  which  purpose,  a  document,  purporting  to 
be  a  certificate  of  ordination  or  letter  of  orders,  and  to  be  signed  and 
sealed  by  a  late  Archbishop  of  Tuam,  found  amongst  Wood's  papers  at 
his  decease,  and  produced  at  the  trial  by  his  widow,  was  holden  to  be 
good  evidence ;  and  that  as  the  seal  was  not  that  of  any  court,  it  need 
not  be  proved,  nor  was  it  necessary  otherwise  to  prove  the  document, 
as  it  was  more,  that  thirty  years  old.    2  B.  &  Ad.  639. 

If  a  custom  of  the  city  of  London  be  alleged  in  pleading,  it  must  be 
proved  by  the  certificate  of  the  recorder  oretenus  at  the  bar,  if  the  par- 
ty surmise  that  it  should  be  so  tried ;  but  if  there  be  no  such  surmisei 
then  it  is  tried  as  in  ordinary  cases  by  a  jury.      1  Bur.  248,  251* 
When  it  is  to  be  tried  thus  by  certificate,  a  certlorai  issues  directed  to 
the  i«>rd  mayor  and  alderman  of  London,  requiring  them  to  certify  the 
Cttstom, and  a  written  return  is  made  to  it;  and  upon  a  motion  being 
made  in  court  that  the  recorder  should  return  the  certiorari^  the  recorder 
appears  at  the  bar,  and  having  read  the  statement  of  the  custom  in  the 
pleading,  certifies  ^ore  tenus^  in  the  name  of  the  mayor  and  aldermen, 
that  there  is  or  is  not  such  a  custom,  and  at  the  same  time  delivers  in 
the  writ  and  written  return.    Id.    But  where  the  custom  is  one  in  which 
the  corporation  itself  is  interested,  as  the  right  of  taking  toll  &c.  this 
trial  by  certificate  is  not  allowed.    Hob.  85.     Where  the  ancient  book, 
called  '*  Prioilegia  Londiai/'  was  given  in  evidence,  to  prove  a  custom 
of  Lfiiidon,  Lord  Teuterden,  C.  J.  allowed  a  copy  to  be  produced  and  a 
passage  read  from  it  relating  to  the  custom,  but  avoided  giving  any 
opinion  as  to  its  being  evidence.    Moody  6l  M.  350. 

But  the  certificate  of  a  British  consul  abroad,  is  not  admissible  as 
evidence  in  the  courts  of  common  law  in  this  country.  See  1  D.  dc  R. 
324.  Thus  the  certificate  of  a  British  vice-consul  at  the  Brazils,  as  to 
the  amoant  of  the  proceeds  of  certain  damaged  goods,  which  by  the 
law  of  (bat  country  must  be  sold  under  his  inspection,  was  faolden  not 
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to  be  evidence.  3  Taunt.  162.  Yet  instruments  of  this  description 
are  daily  sent  to  this  country  frovti  abroad,  under  the  mistakeo  idea  Uiat 
our  courts  receive  thenf)  Jn  evidence.  So,  ihe  certiiicate  of  an  agent  of 
Lloyd's  abroad,  as  to  the  amount  of  damage  a  cargo  had  sustatned,  was 
holdcn  not  to  be  evidence  in  an  action  on  a  ptdicy  of  insurance,  al- 
though both  the  plaintiff  and  defendant  were  members  of  Lioyd^s.     1 

B.  &  C.  437, 

A  notareal  protest  is  evidence  of  the  non-acceptance  or  non-payment 
of  a  bill  of  exchange  drawn  upon  a  person  abroad ;  see  5  T.  K.  230L 
7  East,  359  ;  but  it  is  no  evidence  in  the  Case  of  a  bill  of  exchange 
drawn  upon  a  person  in  this  country.  4  Camp.  120,  or  in  any  other 
instance.    Sec  1  D.  &  R.  324. 

The  mere  production  of  a  diploma  of  doctor  of  physic,  purporting'  to 
be  under  the  seal  of  one  of  the  universities,  is  not  in  itself  evidence  to 
sliew  that  the  party  therein  named  is  entitled  to  that  degree,  withoot 
proof  that  the  seal  is  that  of  the  university.     8  T.  K.  303.     And  Best, 

C.  J.  refused  to  receive  in  evidence  a  certificate  from  the  Veterinary 
College,  signed  by  one  of  the  professors,  stating  lliatlhe  plaintiff  bad 
attended  lectures  there.  1  Car.  &  P.  302.  But  the  certificate  of  the 
Apothecarie's  Company,  that  a  i)crson  is  qualified  to  practice  as  an 
apothecary,  is  made  evidence  by  stat.  6  Geo.  4,  c.  133.  s.  7,  and  is 
proved  either  by  proving  the  seal  to  it  to  be  the  seal  of  that  company, 
Ry.  &  M.  306,  or  by  proving  the  handwriting  of  one  of  tlie  examiners 
to  it,  and  that  such  person  acts  as  examiner.     1  Car.  Sl  P.  300,  405. 

To  prove  that  a  party  had  received  th|  degree  of  Doctor  of  Medi- 
cine in  the  University  of  Sr.  Andrew's,  a  scaled  instrumebt  and  it 
written  paper  were  produced :  the  sealed  instrument  purported  to  be  a 
diploma  of  the  degree  conferred  by  the  University,  and  it  was  proved 
that  a  person  at  St.  Andrew's,  calling  himself  the  University  Librarias, 
in  a  room  which  he  stated  to  be  the  University  Library,  had  shewn  a 
seal  corresponding  with  the  seal  to  the  instrument  produced,  as  the 
University  seal.  The  written  paper  was,  on  the  face  of  it,  ao  act  of 
the  University  conferring  the  degree,  and  it  was  proved  that  iD  the 
same  room,  the  same  person,  and  others  calling  themselves  professors 
of  the  University,  had  shown  a  book,  as  the  book  of  acts  of  the  Uni- 
v(*  sity,  which  contained  an  entry  agreeing  with  his  written  paper. 
Held,  that  this  was  sufficient  evidence.  Collins  v.  Carnegie,  I  Ad.  A 
E.  605. 

Ancient  Terriers,  ^.]  An  ancient  terrier  or  survey  of  a  manor  &c 
whether  ecclesiastical  or  temporal,  may  be  given  in  evidence;  far 
there  may  be  no  other  way  of  ascertaining  tenures  or  booodariet. 
QJi}.Jii9.  It.    Where  it  appeaxed  that  whilst  two  manors  yf/hxt  ia  the 
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pniies«ioD  of  the  same  persoo,  he  caused  n  survey  to  be  made  of  one 
of  them ;  afterwards,  when  these  manors  came  into  the  possession  of 
several  lords,  disputes  arising  as  to  the  boundaries,  this  survey  was 
holdeo  to  be  evidence ;  1  L.  Raym.  734 :  but  it  would  be  otherwise,  if 
both  manors  were  not  in  the  hands  of  the  same  peison,  at  the  time  the 
survey  was  made,  Id.  for  a  survey  is  not  in  general  evidence  against  a 
ctratiger.  1  Str.  05.  A  ^customary  of  a  manor,  which  appeared  to 
be  of  great  antiquity,  and  delivered  down  with  the  court  rolls  frorq 
steward  to  steward,  although  not  signed  by  any  person,  is  good  evi- 
^eoc^  to  prove  the  courr-e  of  descent  within  the  manor;  1  T.  K.  46H. 
So,  parchment  writings,  preserved  among  the  muniments  of  a  manor, 
and  dated  1698  and  HH,  purporting  to  be  signed  by  several  copyhold 
ers  of  the  manor,  stating  an  unlimited  right  of  common  in  the  com- 
moners, which  having  been  found  inconvenient,  they  had  agreed  to 
stock  the  common  in  a  certain  restricted  manner, — were  admitted  by 
the  court  as  evidence  of  reputation  as  to  tlie  general  right  of  common. 
13  East,  10.  So,  in  proof  of  a  prescriptive  right  to  a  several  fishery 
ss  belonging  to  a  manor,  old  licences  which  appeared  on  the  court  rolls 
of  the  manor  and  bore  date  from  1661  to  the  end  of  the  ]7ih  century, 
whereby  the  lords  of  the  manor  had  for  certain  rents  granted  a  right 
of  fishery  and  dredging  for  oysters  in  it«  reserving  to  themselves  the 
right  to  all  floating  fish  therein,  was  holden  by  Heath,  J.  to  be  rcceiv. 
able  in  evidence,  without  proof  of  the  payment  of  any  rent  under  them  ; 
but  he  held  that,  to  give  them  much  weight,  payment  of  rent  under  simi* 
lar  licences  in  modern  times,  or  other  acts  of  ownership  by  the  lords 
of  the  manor,  and  acquiesced  in,  must  be  proved.  1  Camp.  309.  So, 
where  the  question  was  whether  certain  land  was  in  the  parish  of  A. 
or  B.  the  plaintiff,  who  had  to  prove  that  it  was  in  the  parish  of  A. 
which  was  tithe  free,  gave  in  evidence  old  leases  of  the  lands  granted 
by  the  ancestors  of  his  landlord,  coming  from  his  custody,  which  des- 
cribed the  land  as  being  in  the  parish  of  A ;  these  being  objected  to,  on 
the  ground  that  as  the  parish  of  A.  appeared  to  be  tithe  free,  the  owners 
and  tenants  of  the  land  in  question  were  interested  in  representing  it  as 
in  A. ;  the  court  held  that,  as  this  was  a  question  of  boundary,  in  which 
evidence  of  reputation  must  be  received,  the  leases  were  therefore 
proper.y  receivable  in  evidence.  10  B.  &  C.  17,  In  the  same  case 
also,  the  plaintiff  gave  in  evidence  ancient  poor  rates,  by  which  the 
tenants  of  the  land  were  rated  to  the  poor  in  A.;  and  to  prove  that 
they  paid  the  rates,  he  produced  three  ancient  accounts  of  the  overseers 
of  A.,  in  which  there  were  crosses  against  the  sums  fjr  which  those 
tenants  bad  been  assessed :  the  court  held,  that  if  it  were  necessary  to 
lOfQvp  49iual  |Miyi|99i4  of  the  rates,  the  crosses  thus  made  against  the 
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sums  assessed,  being  a  very  commoD  mode  of  denoting  paymeiif «  was 
evidence  of  it.  Id.  and  see  5  T.  H.  412,  n.  But  Abbott,  C.  J.  rerused 
to  receive  in  evidence  the  entries  in  an  ancient  book,  produced  from  a 
parish  chest  purporting  to  be  made  by  a  church  warden,  stating  partic- 
ular facts,  but  by  which  he  did  not  charge  himself.  2  Car.  &  P.  479. 
An  old  deed  between  a  public  body  claiming  tolls,  and  another  public 
body  liable  to  pay  the  tolls,  regulating  the  amount  of  toll  to  be  taken, 
was  holden  to  be  evidence  in  the  nature  of  reputation  as  to  the  right 
and  the  exercise  of  it,  although  there  was  no  evidence  of  the  deed 
having  been  afterwards  acted  upon;  Moody  &  M.  416;  but  an  awaid 
between  the  same  parties,  from  which  that  deed  now  meniioted  ori- 
ginated, but  not  otherwise  acted  upon,  was  holden  for  that  reason 
not  to  be  evidence.  Id.  So,  in  the  same  case,  it  was  decided  that 
*an  ancient  table  of  tolls  produced  from  the  muniments  of  the  plain- 
tiffs (who  were  a  corporation),  and  copies  of  which  were  proved  to 
have  been  given  by  them  to  their  lessee,  and  by  their  lessees  to  his 
collectors,  and  according  to  which  the  tolls  had  been  collected,  was 
receivable  in  evidence  for  the  plaintiffs;  although  without  such  addi* 
tional  evidence  as  to  the  copies  &c.,  it  would  not  have  been  evi- 
dence. Id.  419,  And  the  counterpart  of  an  old  feoffment,  found 
amongst  the  papers,  not  of  the  feoffee,  but  of  the  feoff  »r,  was  holden 
not  to  be  evidence  to  prove  any  right  in  the  feoffor.  6  Car.  &  P.  441, 
437.  Even  an  old  map  of  lands  has  been  admitted  as  evidence, 
where  it  came  along  with  the  writings,  and  agreed  with  the  bounda- 
ries adjusted  in  an  ancient  purchase.  Glib.  Ev.  77.  Bu'  where  a 
copper-plate  map,  purporting  to  have  been  taken  by  direction  of  the 
parish  officers,  and  in  which  a  close  in  question  was  roprcs^ented  as  a 
public  highway  was  tendered  in  evidence  in  proof  of  that  fact,  Lord  Ken- 
yon,  C.  J.  rejected  it,  although  it  was  generally  received  in  the  parishes 
an  authentic  map.  Peake  It.  27.  A  survey  c)f  religious  houses,  (deposit- 
ed in  the  First  Fruit's  Office)  taken  in  15C3,  upon  the  dissolution  of  the 
monasteries,  was  allowed  to  be  good  evidence  to  prove  a  vicar*s 
right  to  small  tithes,  although  the  commission  was  lost  under 
which  it  was  made.  1  Wils.  170.  A  terrier  of  glebe  is  8tr<»ng  evi- 
dence against  the  parson.  See  tS  Bing.  226,  infra.  B(it  it  is  no  evidence 
for  him,  unless  signed  by  the  churchwardens  (not  being  of  his  nomina- 
tion), as  well  as  the  parson:  and  even  then  it  seems  to  deserve  vrry 
little  credit,  unless  it  have  been  signed  also  by  the  substantia]  inhabi- 
tants. Bui.  N.  P.  248.  See  15  East,  641.  3  Camp.  288.  In  all  these 
cases  of  terriers  and  surveys,  before  they  are  admitted  ineridincft 
aome  satisfactory  account  should  he  given  as  to  the  custody  in  which 
tbey  have  >eeo,  so  as  to  raise  a  presumption  that  they  arc  genuine  ia« 
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strumenfs.  See  8  Taunt.  01.  The  regular  place  of  deposit  for  a  fer« 
rier,  18  tho  bishop's  registry^  But  where  eo  aocieni  siatcment  of  the 
tithes  payable  in  a  parish,  signed  by  the  ttiea  rector  and  by  others,  was 
produced  in  evidence  against  the  present  rector  from  among  the  title- 
deeds  of  an  extensive  landowner  in  the  parish,  and  it  was  objected  to 
as  not  coming  from  the  bishop's  registry :  the  court  admitted  that  tf 
this  were  a  terrier,  the  objection  would  be  a  valid  one  ;  but  they  said 
that  this  was  but  a  mere  statement,  signed  by  a  rector,  which  as  an  ad- 
mission  would  have  been  good  evidence  against  him, and  consequently 
was  admissible  evidence  against  his  successor.    6  Bing.  226. 

Corporation  Books.  4^.]    Entries  in  corporation  books,  and  in  the 
bookaof  public  companies,  relating  to  things  public  and  general,  anden* 
tries  in  otter  public  books,  may  be  proved  by  examined  copies.     1  Sir. 
03,  307.    Entries  in  tho  b«>oks  of  the  Custom-house,  of  the  Batik,  of  the 
East  India  Company,  of  the  South.  Sea  Company,  and  the  like,  may  be 
proved  in  this  manner.      See  2  L.  Knym.  851.      2  Str.   054.   10CI5. 
Hardw.  128.    2  Doug.  503,  n.  3.    Pcake,  43.    4  Taunt.  787.     But  in- 
struments of  a  private  nature,  such  as  a  let'.er  found  in  the  corporation 
chest,  1  Str.  401,  or  the  like,  must  he  proved  *in  the  ordinary  way,  as 
any  other  private  instriiment.    So,  the  books  of  a  private  company 
must  he   produced,  and  cannot  be  proved  by  examined  copies.    See 
Hardw.  130.    And  it  may  be  necessary  to  add,  that  entries  even  in  the 
public  books  of  a  corporation  or  public  company,  of  matters  relative  to 
any  property  or  right  claimed  by  them,  can  never  be  evidence  for  them, 
8  Barn  &  Aid.  142,  unless  made  so  by  act  of  parliament.    See  1  M.  dc 
8.  560.    As  to  the  right  to  inspect  such  biK>ks,  and  of  the  ap{ilicntion  to 
tho  court  for  a  rule  to  enforce  it,  see  1  Arch.  Prac.  C.  P.  13",  and  see 
1  T.  K.  680,    3  T.  K.  303.  305,  n.     8  T.  R.  500.    2  T.  R.  616.    4  T. 
U.  601.    6  Bing.  565.    4  B.  <b  Aid.  301. 

To  prove  a  transfer  of  stock  at  the  Bank  of  England,  an  examined 
copy  of  the  entry  in  the  Bank  books  must  be  given  in  evidence. 
Puake,  43. 

A  book  containing  the  names  of  the  passengers  by  an  East  India 
ship,  made  out  by  the  captain  and  by  him  lodged  in  tho  Cust«>m  house, 
and  by  the  Custom-house  transmitted  to  tlie  East  India  House  in  pursu. 
ance  of  stat.  53  Geo.  3,  c.  155,  s.  16,  and  produced  from  the  East  India 
Houfie,  was  holden  to  be  evidence  of  the  number  of  passengers,  between 
third  parties.    2  Bing.  220.    Ky.  &  M.  66. 

An  entry  in  the  books  of  the  South  Sea  Company,  of  the  minutes  of  a 
licence  granted  by  them,  being  a  declaration  adverse  to  their  interest 
was  holden  to  be  admissible  evidence,  without  calling  the  officer  who 
made  the  entry  as  a  witness.    4  Taunt.  787. 
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In  an  action  for  di^urbing  a  man  in  the  enjoyment  of  a  pew«  daimed 
:n  right  of  a  messuage,  an  old  entry  in  the  vestry  book,  signed  by  the 
ohurchwardens,  stating  that  the  pew  had  been  repairad  hy  the  then  own* 
er  of  the  messuage  (under  whom  the  present  plaintiff  claimed)  in  cno* 
siderntion  of  his  using  it,  is  admissible  evidence  to  prove  the  plainiiff'a 
right  to  the  pew.     8  Camp.  288.  and  see  2  Id.  100. 

Proof  that  a  curacy  has  been  augmented*  may  be  made  by  shewing' 
the  order  for  the  augmentation  entered  in  a  book,  and  signed  by  the 
governors  of  Queen  Ann's  bounty ;  without  proceeding  to  prove  that 
the  money  was  laid  out  in  land,  and  allotted,  &e.  &a     11  East,  478* 

Where  in  ejectment  for  a  house  claimed  by  the  lessor  of  the  plaintiff 
under  a  devise  which  described  it  as  lately  in  the  possession  of  Joha 
Young,  the  land  tax  collector's  book  was  put  in,  and  an  entry  in  it  read» 
shewing  that  Young  had  been  assessed  and  paid  the  land  tax  for  the 
hfiusc  in  question ;  and  Abbott,  C.  J.  held  it  to  be  good  evidence.     1 
Car.  &  P.  218.     Ity.  &  M.  A2. 

Wncre  in  trespass  by  the  lord  of  a  manor,  in  1821,  the  books  of  his 
and  his  ancestors'  stewards  from  1718  to  1783;  shewing  the  receipt  of 
rents,  were  tendered  in  evidence;  and  it  was  objected  that  they  were 
not  evidence,  witliout  proof  of  the  stewards'  hand-writing:  the  court 
held  that  as  they  were  mpre  than  30  years  old,  it  was  tionecessary  to 
prove  tlio  handwriting ;  that  the  rule  was  not  confined  to  deeds  and 
wills,  but  extended  to  other  written  documents  coming  out  of  ihe  proper 
custody.     4  B.  &  Aid.  376. 

In  au  action  Air  slander  ofa  physician,  in  stating  that  he  had  *givea 
improper  medicines  to  a  child,  the  plaintiff,  in  order  to  shew  that  the 
medicine  and  doses  were  those  usually  prescribed,  tendered  in  evidence 
some  medical  books  :  but  Tindal  C  J.  held  that  they  weie  not  evidence  | 
what  was  sought  to  be  proved,  could  be  proved  only  by  medical  men. 
5  Car.  &  P.  73. 

PubUe  Acts  (if  State.']  The  gazette,  printed  and  published  by  the 
king,9  printer,  is  evidence  of  nil  acts  of  state.  5  T.  R.  436.  Therefore 
a  gazette,  which  stated  that  addresses  had  been  presented  to  his  Majesty 
from  several  bodies  of  his  subjects,  expressive  of  their  loyalty,  was  hold- 
en  to  be  evidence  of  that  fact.  Id.  See  2  Camp.  618.  The  gazette  is 
also  evidence  of  matters  advertised  in  it :  see  1  Stark.  418 ;  but  in  order 
that  such  evidence  should  affect  a  third  party,  it  is  necessary  to  prove 
that  ho  was  iu  the  habit  of  reading  the  gazette.  1  Stark.  186.  And  in 
the  case  of  an  advertisement  in  a  newspaper,  the  newspaper  caoiH>t 
be  offered  in  evidence  until  it  be  first  proved  that  the  party  takes  it  in* 
or  is  in  the  habit  of  reading  it.  1  Stark.  186.  418.  2  Camp.  157. 
The  king's  proclamaiiooa  in  the  gazette  ace  also  ^^videoee*    See  S 
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Camp.  44»  Where  a  proclamation  recited  that  it  had  been  represented 
thai  certain  outrages  had  been  cocninitied  in  difiereiit  parts  of  certain 
couniie^  and  offered  a  reward  for  the  discovery  and  apprehension  of 
the  oSenderS)  it  was  holden  to  be  admissible  evidence  to  prove  an  intro* 
doctory  averment  in  an  information  for  a  libel,  that  divers  acts  of  oat* 
fage  had  been  committed  in  those  places.     4  AJ.  &  S.  583. 

So«  the  articles  of  war,  printed  by  the  king's  printer,  aro  evinence. 
ST.  R  442.  416.  See  4  B.  &  C.  SO 4.  So  the  almanack  annexed  to 
the  Common  Prayer  Book.  (6  Mod.  81.)  is  evidence  that  such  a  day  of 
the  year  was  Sunday,  or  the  like,  Cro.  El.  327.  1  Leon.  242.  1  Sid. 
800.     0  Mod.  41. 

Where  it  is  necessary  to  prove  a  license  from  Government  to  trade 
with  en  enemy's  country,  and  the  licence  itself  is  lost  or  cannot  be  pro- 
duced, an  examined  copy  of  the  order  for  it  in  the  council  book,  and 
^Iso  an  examined  copy  of  the  license  in  the  Secretary  of  Slate's  office, 
ttittst  be  produced.  2  Camp.  605. 

A  public  history  or  chronicle  may  be  given  in  evidence,  to  prove  a 
matter  relating  to  the  kingdom  in  general.  Skin.  628.  1  Salk.  281. 
Thus,  Speed's  Chronicle  was  admitted  in  evidence,  to  prove  the  death 
of  Isabel,  queen  dowager  of  Edw.  2.  Skin.  15.  But  at  cantooit  be  ad- 
mitted to  prove  a  particular  right ;  and  therefore  whero  thie  question 
was  whether,  by  the  custom  of  Uroiiwich,  saltpits  could  be  souk  in 
%ny  part  of  the  town,  or  in  a  certain  place  only,  Camden's  Briiannia 
was  refused  to  be  received  as  evidence.  Skin.  623.  1  Salk.  281.  So, 
wherein  enaction  between  two  parties,  a  question  arose  as  to  the 
boundary  line  between  the  counties  of  Brecon  and  Glamorgan,  Alder- 
aon,  B.  refused  to  allow  a  passage  from  a  history  of  Brecknockshire  to 
he  read  in  evidence.    6  Car.  &  P.  686. 

As  to  the  acts  of  state  of  ft)t^ign  governments,  see  ante,  p.  408. 
As  to  the  pope's  license  or  bull,  in  what  case  it  is  reeeivable  in  *evi- 
dence,  see  Gilb.  £v.  76.    Palm.  88.  427.    Winch*  70.    1  Arch.  1*^. 
C.  P.  187. 

Sbct.  III. 

WrUten  tiMnmenU  of  a  Ptiv&ie  Nature. 

Deeds.']  When  a  deed  is  to  be  given  in  evidence,  the  general  rale 
Is,  that  the  deed  itself  must  be  produced  at  the  trial ;  10  (X  98  li.  08. 
1  Mod.  94.  Gilb.  Ev.  98  ;  a  counterpart,  1  Salk  987, 1  Stark.  281,  or 
copy,  Gilb.  Ev.  08,  94.  1  McnI.  94,  or  proof  of  the  contents  by  parol 
if  1ft  Co.  93  b.  is  Dot  sofficieot»    To  tlus  however  there  are  sosne 
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exceptionit  nrising  principally  from  necessity.    F^rH:  We  have  ieen 
(anfe,  p.  137.)  that  where  the  deed  is  in  the  hands  of  the  opposite  p&rty* 
3  T.  K.  153.    5  Co.  75  a»  or  has  been  lost  by  time  or  accident,  or  by 
any  other  casualty,  as  by  fire,  &c.  3  T.  R.  151.  153.  n.  or  has  beea 
cancelled  by  mistake,  see  2  H.  Bl.  250,  the  party  pleading  it  may  state 
this  matter  as  an  excuse  for  profert;  in  which  case  the  cancelled  deed 
may  be  given  in  evidence,  with  proof  that  it  was  cancelled  by  mistake  t 
see  Palm.  403.    1  Mod.  211.    1  Vent.  207 ;  or  in  the  other  cases,  secoih 
dary  evidence  may  be  given  of  the  deed,  see  ante,  p.  379,  (that  is,  it 
may  be  proved  by  a  copy,  or  even  parol  evidence  may  be  given  of  its 
contents,)  10  Co.  92  b.     1  Mod.  4.    Com.  Dig.  Ev.  B.  4.,  after  first  pro- 
ving that  the  deed  has  been  lost  or  burnt,  &c.  Gilb.  Ev.  95,  or  is  in  the 
hands  of  the  defendant,  and  that  he  has  had  notice  to  produce  at,  Gilb. 
£v.  95,  90,  or  is  in  the  hands  of  a  third  person,  who  has  been  aer  ed 
with  avihpx  %a  daces  tecum  fjr  the  like  purpose.     Or  if  the  original  deed 
be  found,  between  the  time  of  pleading  and  the  trial*  it  may  be  given  ia 
evidence  and  proved  in  the  usual  way.    2  Camp.  557.    But  if,  instead 
of  an  excuse  for  profert,  profert  be  actually  mnde  in  the  pleadings,  no 
secitndary  evidence  can  be  received,  but  the  deed  itself  must  be  produ- 
ced.   4  East,  585,  ante,  p.  137.    And  even  in  cases  where  a  copy  is 
produced,  it  must  be  proved  to  be  a  true  copy,  Gilb.  Ev.  96,  except 
perhaps  where  it  is  an  ancient  copy,  and  possession  lias  accompanied 
the  deed.    Gilb.  Ev.  96.    Secondly^  When,  from  any  other  circumstan- 
ces, the  deed  itself  c«annot  be  produced,  it  may  be  proved  by  secondary 
evidence:  as  where  the  original  was  in  the  Binlleinn  library,  at  Oxford, 
and  it  was  contrary  to  one  of  the  statutes  to  remove  it ;  the  court  al- 
lowed an  examined  copy  to  be  given  in  evidence,  ti.e  statute  itself  being 
first  proved  by  an  examined  copy.    Bunb.  191.     ThirdUi^  Where  a  deed 
is  enrolled,  it  is  said,  a  copy  of  the  enrollment  is  sufficient  evidence, 
provided  it  be  a  deed  which  required  enrolment,  such  as  a  bargain  or 
sale  of  a  fee  or  freehold ;  Gilb.  Ev.  97.  99 ;  but  this  has  been  doubted; 
fiul.  N.  P.  255,  250 ;  and  it  is  better  therefore  to  produce  the  deed,  if  it 
be  in  the  party's  possession.    But,  if  it  be  lost,  &c.,  then  it  may  be 
proved  by  an  examined  copy  of  the  enrolment.    Ante,  396.    And  Uuily 
where  the  matter  of  one  deed  is  recited  in  another,  if  the  latter  be  pro- 
duced, it  is  said  to  be  unnecessary  to  prove  the  former,  as  between  the 
parties  to  the  deeds  or  those  claiming  under  them.    2  P.  Wms.  431 
JSee  ante,  p.  205,  206.  but  see  Gilb.  Ev.  98. 

*Next,  as  to  the  proof  of  the  execution  of  the  deed :  if  thci^  have 
Jbeen  no  subscribing  witness  to  the  deed,  then  proof  of  the  baud- 
writing  of  the  parties  will  be  sufficient ;  the  law  in  such  a  case  preso- 
ttiqg  Ji  delivery.    See  1  Arch.  Pr.  C.  P.  138.    Peake  R.  198.    i^ 
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where  a  written  instrument,  signed  merely  with  the  mark  of  the  party, 
and  to  which  there  was  no  attesting  witness,  was  produced  in  evidence 
at  a  trial,  and  a  witness  proved  it,  stating  that  he  had  often  seen  the 
party  so  signing  instruments,  and  pointing  o(it  a  peculiarity  in  the  mark : 
Tindal,  C  J.,  after  some  hesitation,  admitted  the  proof  as  sufficient. 
Moodv  &  M.  516.    But  if  the  deed  were  attested,  the  execution  most 
be  proved  by  at  least  one  of  the  subscribing  witnesses,  7  T.  K.  266. 
Peake,  44.    4  Esp.  240.     10  Co.  93  o.  Gilb.  Ev.  99.  and  see  1  Camp. 
303.     2  Camp.  510.    2  Stark.  281.     1  Esp.  184,  even  after  the  deed 
has  been  cancelled,  Peake  R.  44,  unless  perhaps  the  fact  of  execution 
is  one  of  (he  admissions  in  the  cause  ;  see  1   Camp.  875.    2  Sid.  269. 
Gilb.  Evi  103;  for  even  the  acknowledgment  of  the  party,  or  hia  ad- 
mission in  an  answer  to  a  bill  of  discover,  are  in  this  case  deemed 
merely  secondary  evidence,  and  not  sufficient.     1    Esp.  89.    5  Id. 
16.     4  East,  53.  see  5  T.   K.  366.    It  does  not  appear  necessary 
that  the  subscribing  witness  should  swear  that  the  deed  was  actually 
executed  in  his  presence ;  if  he  were  afterwards  desired  to  attest  it  by 
the  party  who  executed  it,  Peake,  198.     1  Esp.  97,  or  in  the  presence 
of  the  party,  3  Esp.  171,  2  B.  &  P.  217,  and  he  attest  it  accordingly, 
this  will  be  sufficient,  provided  the  attestation  and  execution  be  done 
so  nearly  at  the  same  time  as  fairly  to  be  deemed  parts  of  the  same 
transaction.     MS.  E.  1814.    And  where  the  attesting  witness  proved 
that  he  saw  the  party  sign  the  deed,  but  whether  it  was  then  sealed  or 
not,  or  whether  the  party  delivered  it,  he  could  not  say.  Best,  C.  J.  held 
that  as  the  deed  purported  to  be  sealed  and  delivered  before  attestation, 
the  sealing  and  delivery  of  it  should  be  presumed.    I  Car.  &  P.  417. 
and  see  Peake  R.  198.    On  the  other  hand,  a  person  who  even  sees  an 
instrument  execoted,  but  who  is  not  desired  by  the  parties  to  attest  it, 
cannot,  by  afterwards  putting  his  name  to  it,  prove  it  as  an  attesting 
witness.    3  Camp.  232. 

A  joint  and  several  promissory  note  was  given  by  A.  and  B.,  and  to 
A.'s  signature  there  was  a  subscribing  witness ;  in  an  action  upon  it 
against  B.  only,  it  became  necessary  at  the  trial  to  prove  a  payment  by 
A.  upon  account,  and  to  prove  that  A.  who  paid  the  money  was  the 
person  who  signed  the  note ;  Held,  that  this  could  be  proved  only  by 
the  subscribing  witness,  even  although  B.  became  a  party  to  the  note  as 
surety  for  A.,  and  A.'s  signature  was  to  it  at  the  time  B.  signed  it. 
Wytde  el  al  v.  Porter,  1  Ad.  &  E.  742. 

Per  Bayley,  J.  "  Where  a  witness,  called  to  prove  the  execution  of  a 
deed,  sees  his  signature  to  the  attestation,  and  says  that  he  is  therefore 
sure  that  he  saw  the  party  execute  the  deed,  that  is  a  sufficient  jiroof  of 
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ibe  execution  of  the  deed,  though  the  witness  odd  that  he  has  no  reecl* 
leciioM  of  the  iaci  of  the  execuiion  of  the  deed.**  MuttghumW'  Hubbard 
et  a/.  8  13.  &  C\  14.  S.  P.  Per  Taunton,  J.  R.  v.  SL  Martin's,  Lcicesler, 
2  Ad.  &  E.  213. 

To  this  rule  of  proving  the  execution  of  a  deed  by  the  evidence  of 
an  attesting  witness,  however,  there  are  many. exceptions.  First* 
Where  the  execution  forms  one  of  the  admissions  in  the  cause.  Semb« 
see  1  Camp.  375.  2  Sid.  269.  Gitb.  £v.  103.  Secondiyt  In  an  action  oa 
a  deed,  where  the  deed  is  put  in  issue,  payment  of  money  into  coait 
generally,  or  upon  the  count  setting  out  the  deed,  or  on  any  of  the 
breaches  in  that  count,  as  for  instance,  in  any  of  the  breaches  in  cove- 
nant, dispenses  with  the  neces«ity  of  proving  the  deed.  2  Camp.  657. 
Thirdly,  Where  the  matter  of  one  deed  is  recited,  in  anotJier,  if  the 
latter  be  produced  and  proved,  it  is  said  to  be  unnecessary  to  prove 
the  former,  as  between  the  parties  to  the  deeds  of  those  claiming  under 
them.  2  P.  Wms.  432.  Com.  Dig.  Ev.  fi.  5.  See  ante  p.  205,  206 ; 
but  see  Gilb.  £v.  08.  Fourthly,  Where  a  deed  enrolled  (and  to  wliich 
enrolment  was  necessary)  is  given  in  evidence,  it  is  not  necessary  to 
prove  the  execution  of  it  by  the  subscribing  witness;  but  it  may  be 
proved  by  the  enrolment  indorsed  on  it,  or,  if  the  deed  be  Iqst,  by  an 
examined  copy  of  the  ^enrolment,  as  already  mentioned,  ante  p.  396u 
418.  Fifthly,  Where  the  deed  is  30  years  old  or  upwards  the  court 
will  presume  that  it  has  been  duly  executed,  and  wilt  not  require  the 
execution  to  be  proved,  Bui  N.  P.  255.  1  Esp.  275.  278,  even  alihough 
the  attesting  witness  be  alive,  Gilb.  Ev.  94,  provided  possessioo  have 
fallowed  the  deed,  Id.  100,  or  that  some  satisfactory  account  be  given 
of  it,  3  Taunt.  01,  and  provided  there  be  no  rasure  or  interlioeatioa  ia 
it, and  that  it  do  not  import  fraud;  Gilb.  Ev.  100,  101 ;  otiierwise  it 
must  be  proved,  as  in  ordinary  cases,  either  by  the  attesting  witness,  or 
by  evidence  of  his  and  the  party's  handwriting.  And  the  same  rule 
seems  to. apply  to  ancient  copies,  where  the  original  deeds  have  been 
lost.  See  1  Lev.  25.  Gilb.  Ev.  07.  Sixthly,  If  the  name  of  a  ficii. 
tious  person  be  put  as  the  only  subscribing  witness,  evidence  of  the 
liandwriting  of  the  party  alone  will  be  sutiicient.  Peake,  33.  S«>,  if 
the  subscribing  witness  be  dead,  Com.  Dig.  Ev.  B.  3.  1  Bam.  Aid. 
10.  and  see  6  East,  75.  Moody  &  M.  79,  or  have  become  insane.  12 
Yin.  Abr.  224.  3  Camp.  283,  or  blind,  see  1  L.  Raym.  734,  or  be 
abroad,  out  of  the  reach  of  the  process  of  the  court,  Peake,  135w  1 
Esp.  2.  Moody  &  M*  286.  1  B.  <&  P.  360.  7  T.  R.  265.  12  Yin. 
Abr.  224.  and  see  1  Stark.  00,  whether  domiciled  there  or  not ;  2  EnsU 
250  ;  or  if  ho  have  set  out  for  the  purpose  of  leaving  the  kingdom ;  1 
Taunt.  461 ;  or  if  from  circumstance  it  may  fairly  be  presumed  that 
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be  has  left  the  kingdom  ;  2  Camp.  282.     3  Car.  &  P.  555 ;  or  if  it 
appear  that  he  is  serving  in  the  navy,  2  Tnunt.  223,  or  the  like ;  or  if 
after  a  bona  fide^  serious  and  diligent  inquiry  he  cannot  be  found  ;  1 
Doug.  93.    2  East,  183.     7  T.  R.  266.     1  Camp.  303.     1  Taunt.  864. 
2 Camp.  282.     2  Car*  &  P.   206.     4  B.  &  Aid.  697.     9  Bing.  359 ;  or 
if  he  be  a  party  to  the  action ;  Moody  &  M.  176 ;  or  have  since  become 
interested  in  the  event  of  the  suit,  by  marriage,  or  by  being  executor 
or  administrator  to  the  party;  2  Esp.  697.     5  T.  K.  871.     1  Sir.  34; 
or  perhaps  by  becoming  partner  with  the  party  ;  see  5  Bing.  493  ;  or 
if  he   have  become  otherwise   incompetent  as  a  witness:  2  Str.  833; 
tben«  upon   proof  of  any  one  of  these  circumstances,  you  will  be  per- 
mitted to  give  secondary  evidence  of  the  execut:on  of  the  deed,  that  is, 
you  may  prove  the  deed  by  proving  the  handwriting  of  the  witness,  see  1 
Barn.  &  Aid.  19.     1  B.  &  P.  360,  even  although  the  party  signed  it  with 
his  mark  only.     8  Car.  &  P.  613.     Moody  &  M.  176.     But  the  witness 
merely  being  ill,  however  dangerously,  will  not,  it  seems,  be  sufficient  to 
iet  in  such  evidence.     3  Camp.  457.    So,  if  the  witness  were  incompe- 
tent at  the  time  he  attested  the  deed,  5  T.  R.  371,  or  if  he  have  smoe 
become  interested  by  the   voluntary  act  of  the  party  interested  in  the 
proof  of  the  deed,  5   Bmg.   493,  then  it  will  not  be  sufficient  le{)rove 
merely  the  witness's  handwriting    to  the  attestation,    but  the  deed 
must  be  proved  as  if  there   was  no  witness  to  it,  that  is  to  say,  by 
proving   the  signatures  of  the   parties.    Also,  if  there  be   two  wit* 
nesses  to  the  deed,  and  any  of  the  circumstances    just  now  men- 
tioned apply  only  to  one  of  them,  the  deed  must  of 'course  be  proved 
by  the  other.     By  stat.  26  Geo.  3,  c.  57,  s.   38.   bonds,  deeds,  or 
other   writings   executed  in   the  East  Indies,   when   the  subscribing 
witnesses  are  resident   there,  may    be  given  in  <evidence  m    Great 
Britain,  upon  proof  of   the  handwriting  of   the   parties  and  of  the 
^witnesses.    Seventhly^  If  the  deed  appear  to  be  attested  by  one  or  more 
persons,  but  in  point  of  fact  these  persons  never  saw  the  deed  executed 
or  delivered,  the  attestation  maybe  deemed  a  nullity,  and  the  deed  be 
proved  by  provrng  lite  handwriting  of  the  party.     2  Camp.  685,  036,  n« 
3  Esp.  173,  n.     Peake,  108.    7  Taijnt.  251.     See  1  Camp.  412.  cont. 
Eighthltf,  When  a  deed  is  in  the  hands  of  one  of  the  parties  to  an  action, 
and  the  other  gives  him  notice  to  produce  it,  and  it  is  not  produced,  the 
latter  may  give  secondary  "evidence  of  the  deed,  without  calh'ng  the 
subscribing  witness,  even  although  the  subscribing  witness  be  known 
to  the  party,  and  might  easily  be  produced.     8  Taunt.  450.     Where 
the  deed  however  is  produced  upon  notice,  the  old  rule  upon  the  subject 
was,  that  by  producing  it,  the  party  admitted  that  it  was  properly  exe* 
cuted,  and  there  was  no  necessity  to  prove  it  by  the  attesting  witness ; 
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2'  T.  R.  41 ;  but  that  rule  was  afterwards  repudiated,  and  it  was  holden 
that  the  party  caliiD/^  for  the  inMrument,  must,  whco  it  is  produced, 
prove  it  by  the  attesting  witoess,  in  the  same  manner  as  if  he  himself 
had  produced  it,  whether  the  instrument  was  a  deed,  8  East,  54S,  or  an 
agreement  d&c,  not  under  seal.    2  Camp.  $>4.     6  Esp.  101.     This  rule 
however  has  since  been  qualified  by  other  decisions,  by  which  it  is  now 
established  that  where  a  party  producing  a  deed  upon  notice,  claims  or 
takes  an  estate  or  interest  under  it,  the  opposite  party  is  not  bound  to 
prove  it  by  the  subscribing  witness:  therefore,  where  a  defendant  gave 
the  plaintiff  notice  to  produce  a  lease  under  which  he  held  certain  lands, 
for  the  purpose  of  shewing  that  the  locus  in  quo  was  not  comprised  in 
it,  and  the  plaintiff  accordingly  produced  it  at  the  trial,  it  was  holden 
that  the  defendant  might  give  it  in  evidence,  without  proving  it  by  the 
attesting  witness.    3  Taunt.  60.     So  where  the  defendants,  who  were 
assignees  of  a  bankrupt,   produced  the  assignment  to  them  from  the 
commissioners,  upon  notice,  it  was  holden  that  the  plaintiff  might  give 
it  in. evidence  without  proving  it  by  the  subscribing  witness,  for  the 
same  leason.    8  Brod.  dz;  B.  139.    So,  in  an  action  to  recover  a  deposit 
paid  upon  the  sale  of  an  estate,  the  plaintiff  gave  the  defendant  notice 
to  produce  the  contract  under  which  the  deposit  was  made,  and  he  ac- 
cordingly produced  it.  Lord  Tenterden,  C.  J«  held,  that  as  the  defend- 
ant  bad  received  the  deposit  under  tfie  contract,  he  must  he  considered 
as  taking  an  interest  under  it  within  the  rule  lastly  above  mentioned, 
and  tliat  the  plaintiff  therefore  was  not  bound  to  prove  the  contract  by 
the  subscribing  witness^    Moody  &  R.  148.    So,  in  ejectment  by  an 
heir  at  law,  to  try  the  validity  of  a  will,  notice  was  given  him  to  pro- 
duce a  lease  from  the  ancestor,  under  whom  he  claimed^  to  the  defend- 
ants, which  was  thea  unexpired,  and  he  produced  it  accordingly,  Bayley, 
J.  held,  tiuit  as  it  was  granted  by  the  ancestor  under  whom  he  claimed, 
be  could  not  dispute  the  execution  of  it,  and  that  the  defendants  there* 
fore  wene  not  bound  to  prove  it  by  the  subscribing  witness.    2  Car.  &  P. 
462»    Also  where  in  ejectment  by  a  devisee,  it  appeared  that  the  attor- 
ney for  the  lessor  of  the  plaintiff  obtained  from  one  of  the  tenants  io 
possession  the  lease  under  which  he  held,  evidently  for  the  purpose  of 
preventing  the  defendants  from  setting  it  up  as  a  defence  to  the  action ; 
but  upon  notice  being  given  to  pr(»duce  it  at  the  trial,  it  was  produced 
accordingly :  *the  court  held  that  it  was  not  necessary  that  tbe  defend- 
ants should  prove  it  by  the  attesting  witness  ;  the  lessor  of  the  plaintiff 
was  to  derive  a  benefit  from  the  possession  of  it,  and  the  conduct  of  his 
attorney  amounted  to  a  recognition  of  it  as  a  valid  inatruni<^nt.     6  B. 
&  C.  26.    So,  in  an  action  of  covenant  by  the  executors  of  a  lessee, 
against  A  pexBoa  io  whom  they  had  assigned  tlie  term,  for  oot  repairing 
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the  defendant  (who  was  not  then  in  possession,  but  had  assigned  his 
interest  to  one  Daniel,  by  an  assignment  reciting  the  original  lease,) 
being  called  upon  at  the  trial  to  produce  the  original  lease,  got  Daniel 
to  produce  it,  and  then  insisted  that  the  plaintiffs  should  prove  it  by  the 
-attesting  witness  before  they  could  give  it  in  evidence :  but  it  was 
holden  that  although  the  defendant  did  not  then  hold  under  the  lease, 
yet  as  he  once  held  under  it,  he  could  not  dispute  its  execution ;  nor 
4U>uld  he  do  so  after  recitipg  it  as  a  good  and  valid  lease  in  his  assign- 
ment to  Daniel.  5  B.  &  C.  589.  But  where  a  trader  had  assigned  to 
bis  bankers  by  deed  his  book  debts,  and  gave  them  auihority  to  collect 
them,  and  they  did  collect  some  of  them,  but  afterwards,  on  tlie  bank- 
ruptcy of  the  trader,  they  gave  up  the  deed  and  the  money  collected  to 
the  assignees :  afterwards,  at  the  trial  of  an  action  brought  by  the  as- 
signees against  the  bankers,  the  plaintiffs  produced  this  deed,  and  wished 
to  give  it  in  evidence,  without  calling  the  attesting  witness,  on  the  ground 
that  the  defendants  had  acted  upon  and  taken  a  benefit  under  it ;  but 
the  court  held  that  they  could  not  do  so,  the  case  did  not  come  within 
the  exception  established  by  the  above  decisions^  as  there  the  deed  was 
produced  by  the  adverse  party  for  the  first  time  at  the  trial,  here  it  was 
produced  by  the  parties  who  had  to  prove  it,  and  it  bad  been  several 
months  in  their  possession,  so  that  they  had  abundant  time  to  find  the 
attesting  witness*  and  produce  him  to  prove  the  deed.  1  B.  &  Ad.  145. 
Ninthly^  In  an  action  against  a  sheriff  for  taking  insuiEcient  p'edges  in 
replevin,  if  the  replevin  bond  be  produced  hy  the  defendant  upon  notice, 
it  may  be  given  in  evidence  by  the  plaintiff,  without  proof  of  its  execu- 
tion. 3  Stark.  R.  160.  And  lasily^  where  the  deed  is  lost  or  destroyed, 
secondary  evidence  may  be  given  of  its  contents,  without  calling  any 
witnesses  to  prove  its  execution,  unless  it  appear  not  only  that  there 
was  a  subscrilting  witness  to  it,  but  also  that  such  subscribing  witness 
was  known  and  might  be  produced.  Peake,  £v.  App.  82w  but  see  8 
Stark.  538. 

As  to  the  proof  required  of  the  execution  of  a  deed  or  other  written 
iostruraont,  in  the  cases  now  mentioned,  where  the  attesting  witness  is 
dead  or  cannot  he  produced,  perhaps  the  most  satisfactory  rule  upon 
the  subject  would  have  been,  to  allow  the  instrument  to  be  treated  as 
one  which  had  not  been  attested,  and  to  require  proof  of  the  party's  hand- 
writing. This  however  is  n^t  the  rule  adopted ;  and  by  a  variety  of  decis- 
ions, and  the  Invariable  practice  for  a  long  period,  it  is  fully  established 
that  the  proof  required  in  such  a  case  is,  not  of  the  handwriting  &c.  of  the 
parlies,  but  of  the  handwriting  of  the  subscribing  witness  only ;  excepting 
however  the  ease  of  beads,  deeds  and  other  writings  executed  in  the 
£ast  4adie^  which,  if  produced  io  any  court  io  this  country,  whilst 
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the  attesting  witnesses  are  in  India,  must,  by  the  express  words  of  a 
^statute  (  26  Geo.  3.  c.  57  s.  3^)  l>e  proved  by  proving  the  handwriting 
both  of  the  parties  and  of  the  witnesses.     In  one  case,  (Nelson  v.  Whit- 
tall,  1  B.  &  Aid.  10.)  which  was  an  action  by  the  indorsee  ai^ainst  the 
drawer  of  a  promissory  note    Bayley,  J.  held,  that  proof  of  the  hand- 
writing of  the  subscribing  witness  alone  (who  was  dead)  was  not  suffi- 
cient, but  the  piaintiflT  should  also  have  proved  that  the  defendant  was 
the  person  who  signed  the  note ;  but  the  other  Judges,  Lord  Cllenhor- 
ough,  Abbott  and  Holroyd,  held  that  proof  of  the  witness's  handwriting 
was  sufficient  evidence  of  the  making  of  the  note,  and,  it  being  proved 
that  the  defendant  wns  present  when  it  was  written,  that  was  sufficient 
evidence  of  his  identity;  and  Abbott  J.  intimated  that  he  thought  evi- 
dence of  the  handwriting  of  the  attesting  witness  alone,  without  any 
proof  of  identity,  would  have  been  sufficient.    And  the  opinion  which 
he  then  intimated,  he  constantly  afterwards  acted  upon  at  nisi  prias  ; 
see   Moody  &  M.  79 ;  and  in  one  case  he  ruled  so,  where  the  action 
wns  upon  a  bond  executed  by  a   marksman.     Moody  &  M.  176.  see 
also  3  C.  &  P.  613.    Other  judges  have  also  ruled  in  the  same  way, 
Moody  &  M.  286.     3  Car.  &  P.  555.     But  in  a  late  case  in  tho  court 
of  Exchequer  {Whitelocke  v.  JUasgrave,  1  Cromp.  &  M.  511).  Bayley* 
B.  although  he  admitted  that  proof  of  the  handwriting  of  the  party  was 
not  required  in  such  a  case,  held,  that  as  proof  of  the  attesting  witness's 
handwriting  merely  proved  the  execution  of  the  instrument  by  some 
person  of  the  name  theiein  mentioned,  other  evidence  must  be  given  of 
the  identity  of  that  person  with  the  defendant  or  party  sought  to  be 
charged,  if  that  did  not  sufficiently  appear,  byway  of  description  or 
otherwise,  on  the  face  of  the  written  instrument;  and  the  other  judges 
of  the  court  expressed  the  same  opinion.     The  case  now  mentioned  was 
an  action  by  an  indorsee  against  the  maker  of  a  promissory  note,  which 
was  tried  before  Bayley,  B.  in  London ;  the  note  appeared  to  be  signed 
by  a  marksman,  and  was  attested  by  a  witness ;  it  was  proved  that  the 
attesting  witness  wns  gone  to  America,  and  his  handwriting  to  the  at- 
testation was  proved,  but  the  witness  who  proved  this  (and  who  was 
the  only  witness  called)  said  that  he  knew  nothing  of  the  defendant,  and 
could  give  no  testimony  which  could  in  any  manner  connect  him  with 
the  note  in  question  ;  Bayley,  B.  thereupon  nonsuited  tlie  piaintiflT,  with 
liberty  to  move  to  set  aside  the  nonsuit  and  enter  a  verdict :  a  motion 
being  accordingly  made,  and  a  rule  nisi  granted,  which  wns  afterwards 
argued,  the  Court,  after  taking  time  to  consider  the  point,  afterwards 
expressed  an  unanimous  opinion  that  as  there  was  nothing  on  the  face 
of  the  note,  either  by  way  of  description  or  otherwise,  which  identified 
the  party  signing  it  with  the  defendant,  evidence  of  tliat  identity  should 
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have  been  given,  to  entitle  the  plaintiff  to  recover ;  the  role  was  accord-  , 
iogly  discharged.  .  1  Crump.  6l  M.  511.    And  the  rule.  Uius  qualified, 
would  now,  I  think,  t)e  recognized  as  the  rule  upon  the  subject,  by  all 
the  courts.    See  4  Camp.  34.    2  Stark.  239,  accord. 

The  handwriting  of  a  witness  or  party  may  be  proved  by  some  per- 
son who  has  a  knowledge  of  it  from  having  seen  him  wriie^  see  4  fisp. 
37.     1  Bsp.  14,  or  from  having  been  in  the  habit  of  corresponding  with 
him,  1  W.  Bl.  3S4,  particularly  if  he  have  acted  upon  *ihe  letters  he  re* 
ceived  from  him.    See  2  Car.  &  P.  21.     But  it  cannot  be  proved  by 
comparing  it  with  other  writings,  although  confessedly  of  his  hand* 
wiiting,  4  Esp.  37. 117.     1  Esp.  14.     4  Car.  &  P.  1.     Peake,20,  unless 
the  witness  actually  saw  him  write  that  with  which  he  compares  the 
handwriting,  1  Holt,  420,  or  unless  perhaps  where  there  is  already  con- 
tradictory evidence  of  the  fact,  1  Esp.  351.    4  T.  R.  497,  or  where  the 
writing  ia  so  ancient  that  no  witness  can  be  found  to  prove  it.     14  East, 
327,  n.    7  East,  282,  n.  and  see  Peake,  80,  n.     Where  a  witness,  called 
to  prove  the  signi'ure  ^  L.  B.  Sapio"  to  a  bill  of  exchange,  said  that  he 
had  often  seen  that  person  write  his  name,  but  it  was  always  «*  Mr. 
Sapio,"  it  was  thereupon  objected  that  as  he  had  not  seen  him  write  the 
whole  name,  his  evidence  as  to  part  only  could  not  be  received  ;  but 
Lord  Tenterdon  C.  J.  held,  tliat  as  the  witness  believed  the  surname  to 
be  written  by  the  party,  it  was  quite  enough.     Moody  &  M.  39.  see 
2  Stark.  R.  164.  cont.     In  an  action  against  a  shipowner,  named  Sam- 
uel Fry,  a  witness,  called  to  prove  his  handwriting  to  some  letters,  sta- 
ted that  he  had  never  seen  the  defendant,  but  that  he  had  corresponded 
with  a  person  of  that  name  residing  at  Plymouth  Dock,  and  the  letters 
he  believed  to  be  in  that  person's  handwriting ;  and  another  witnesa 
proved  that  the  defendant  was  a  shipowner  residing  at  Plymouth  DocI^ 
and  that  there  was  no  other  person  of  that  name  there ;  Best,  C.  Jw 
held  this  to  be  sufficient  evidence  of  the  handwriting  to  go  to  the  jury.. 
Ry.  &L  M.  90*     Where  an  attorney,  called  to  prove  another  attorney's 
handwriting  to  some  letters,  stated  that  lie  had  never  seen  him  write^ 
but  that  he  had  seen  letters,  purporting  to  be  from  him«  in  a  cause  in 
which  he  was  engaged  as  attorney  on  one  side  and  the  witness  on  the 
other,  that  he,  the  witness,  had  acted  upon  those  letters  in  the  course  of 
the  cause,  and  he  believed  the  letters  to  be  in  bia  handwriting;  it  waa 
olijeoted  that  this  was  not  sufficient  proof  of  the  handwriting,  as  the  let- 
ters were  not  addressed  to  the  witness ;  but  Lord  Tenterdon,  C.  J.  adr 
mitted  the  evidence,  saying  that  the  evidence,  of  clerks  was  frequently 
admitted  in  such  a  case,  who  derived  theironly  knowledge  of  the  hand- 
writing they  came  to  prove,  from  seeing  the  letters  of  the  party  which 
have  h^en  received  at  their  mastera'  eouniing  houses^    5  Cfltr.  isu  2^ 
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218,218.    But  where  a  plaintiiPs  attorney  prorecf  fhat  lie  befteved  s 
leti^r  to  be  in  the  handwriting  orihe  defenda)it«  from  having  seen  other 
papers  in  the  master't  office,  admitted  to  be  in  hia  handwriting^  by  hit  at' 
torney,  and  which  he  acted  upon,  Abbott,  C.  J.  held  this  not  to  be  evi- 
dence, it  being  nothing  more  than  a  comparison  of  hands.    2  Gar.  &  P. 
477.  see  5  Car.  &  P.  106,  aemb.  cont.    The  rule  as  to  comparison  of 
hands,  however,  is  confined  entirely  to  witnesses ;  it  di^es  not  prevent 
the  court  or  jury  from  comparing  the  handwriting  of  two  or  more  doco- 
tnents,  aficr  they  are  properly  in  evidence.    1  Cromp.  Ac  J.  47.    For- 
merly it  was  holden,  that  a  person  who  was  skilled  in  the  detection  of 
forgeries,  might  prove  that  a  writing  was  in  a  feigned  hand,  though  he 
never  saw  the  party  write ;  4  Esp.  117.     1  Esp.  14.    4  T.  R.  4(^7.  and 
aee  2  £isp.  714;  but  this   has  since  been  holden  not  to  be  evidence- 
4  Car.  dc  P.  2.  per  Lord  Tenterdea,  C.  J. 

Where  an  instrument,  having  a  seal  affixed  to  it,  purporting  to  be  a* 
Corporate  seal,  is  produced  in  evidence,  proof  must  be  given  that  it  ia 
the  seal  of  the  corporation.    8   T.  R.  307.     The  eonunon  seal  of  the 
city  of  Lotidon,  however,  proves  itself;  per  Lord  Kenyon,  C«  J.,  1 
Esp.  58 ;  therefore  a  deed  or  other  instrument  under  that  seal,  may  be 
put  in  evidence  without  further  proof. 

Where  a  deed  or  other  instrument  is  executed  by  an  agent  for  a 
principal,  in  an. action  upon  it  there  must  be  some  evidence  of  nn  an. 
tbority  given  by  the  principal  to  him  to  execute  that  particular  instru- 
ment, or  instruments  of  that  description  generally,  or  that  the  principal 
recognized  that  or  similar  acts  of  the  agent  as  having  been  done  by  his 
authority,  so  as  to  satisfy  the  jury  that  the  agent  had  the  authoriry  of 
the  principal  for  what  he  did.    But  this  in  many  cases  may  be  sufficient- 
ly implied  from  the  nature  of  the  relation  between  the   principal  and 
Ms  agent,  or  from  other  circumstances  in  the  case.     Thtis,  where  a 
^•beriS"  sold  a  lease  of  some  premises  under  a  fieri  fackti^  and  W.,  who 
acted  as  under-sherifT,  executed  the  assignment  of  it  to  a  purchaaer  is 
tlie  name  of  the  sheriff,  and  under  the  aoal  of  office :  in  proving  the 
assignment,  it  was  holden  not  to  be  necessary  to  prove  that  B.  was 
under- sheriff,  for  his  acting  as  such  was  sufficient  proof  of  his  appoint* 
4netit.;  nor  was  it  necessary  to  prove  any  authf>rity  from  the  sheriff  to 
execute  the  assigmiient,  for  as  imder  sheriff  he  had  stich  authority 
mtiuU  offleii.    6  B.  ft  Aid.  248.    So  where  a  contract  by  deed,  execu- 
ted by  the  clerk  and  solicitor  to  the  East  London  Watorworka  Com- 
f'pany,  for  them  and  in  their  name,  was  given  in  evidence.  Lord  Tenter- 
4en,  C.  J.  held  that  it  was  not  necessary  to  prove  any  special  authority 
€rom  the  Company  to  him  to  do  so.    Moody  4tM.  149. 
Care  must  belakea  ttat  the  deedi  dec.  is  properly  etamped ;  if  it  be 
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not,  it  cannot  be  given  in  evidence  for  any  purpose.  Where  by  parol 
agreement  between  A.  and  fi.,  the  one  agreed  to  let  and  the  other  to 
take  certain  premises,  upon  the  same  terms  and  conduions  as  were 
contained  in  a  written  agreement,  by  which  A.  had  before  then  let  the 
same  premises  to  one  W. ;  in  an  action  by  A.  against  B.,  for  rent  of 
the  premises,  and  for  not  repairing  them,  tlie  written  instrument  refer- 
red to  was  produced,  stamped  with  an  agreement  stamp,  but,  upon  ex- 
^aminiog  it,  it  appeared  to  be  a  lease,  and  not  merely  an  agreement,  and 
on  that  account  was  not  allowed  to  be  given  in  evidence;  the  court 
held  that  it  was  properly  rejected,  as  not  having  a  lease  stamp.  7  B. 
&  C.  625.  Moody  &  M.  131,  S.  P.  and  see  3  B.  dz;  C.  665.  So  where 
upon  a  bill  of  exchange  becoming  due,  the  acceptor  prevailed  upon  the 
drawer  to  renew  it,  and  the  renewed  bill  was  written  upon  the  back  of 
the  other,  without  a  fresh  stamp,  and  a  line  was  drawn  through  the 
name  of  the  acceptor;  when  the  renewed  bill  became  due,  it  was  not 
paid,  and  the  drawer,  as  he  could  not  main'.ain  an  action  upon  it  for 
want  of  a  stamp,  sued  the  acceptor  upon  the  original  bill :  at  tlie  trial, 
the  principal  question  was,  whether  the  first  bill  had  been  cancelled 
with  the  consent  of  the  drawer,  and  in  order  that  they  might  more  fully 
form  their  opinion  upon  it,  the  judge  allowed  the  unstamped  bill  to  be 
submitted  to  their  view;  but  the  court  held,  that  as  the  jury  were  re» 
quired  to  draw  a  conclusion  of  fact  from  thi8  latter  instrtiment,  it  otight 
Dot  to  have  *been  submitted  to  them,  as  it  was  not  stamped.  9  B.  d& 
C.  385.  So,  where  certain  unstamped  memoranda,  purporting  to  be 
accounts  of  rent  due  and  receipts  for  the  same,  were  tendered  in  evi. 
dence  by  a  defendant  in  replevin,  to  prove  the  holding  of  the  plaintiff 
at  a  particular  rent :  it  was  holden  that  they  could  not  be  received  in 
evidence ;  being  receipts,  they  could  not  be  given  in  evidence  without 
being  stamped  as  such.  5  D.  &  R.  512.  Even  a  contract,  &c.  made 
in  a  foreign  country,  which  by  the  laws  of  that  country  would  be  void 
for  want  of  a  stamp,  cannot  be  given  in  evidence  in  this  country  unless 
it  have  such  stamp;  7  T.  R.  241 ;  but  in  order  to  make  the  objection, 
it  is  necessary  first  to  prove  the  law  of  the  foreign  country  by  which 
the  stamp  is  required.  3  Camp.  166.  and  see  10  B.  &  C.  449.  So,  if 
a  parol  agreement  be  afterwards  reduced  to  writing  and  signed  by  the 
parties,  no  evidence  can  be  given  of  it  if  the  agreement  be  not  properly 
stamped ;  not  of  the  parol  agreement,  for  it  was  afterwards  reduced 
into  writing  i  and  not  of  tlie  written  agreement,  because  it  was  not 
properly  stamped ;  2  B.  dz;  Aid.  478.  and  see  2  Brod.  &  B.  00;  and 
this  even  in  a  case  where  the  evidence  is  adduced,  not  for  the  purpose 
of  enforcing  the  instrument,  but  merely  to  prove  a  collateral  fact,  such 
as  the  yearly  value  of  a  tenement,  8  B.  d&  Aid.  588|  or  the  like.    Indeed 
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in  all  cases  where  by  the  stamp  laws  a  written  instrament  cannot  be 
stamped  after  it  is  signed  or  executed,  such  as  in  the  case  of  a  bill   of 
exchange,  promissory  note,  &c.  if  such  instrument  have  no  stamp*  or 
have  not  the  stamp  required  by  law,  it  may  be  treated  altogether  as  a 
nullity ;  and  if  the  party  can  prove  his  cause  of  action  or  defence,  &c 
without  resorting  to  it,  he  may.    Thus,  where,  in  an  action  for  goods 
8old»  it  appeared  in  evidence  that  the  defendant  had  given  in  paymeot 
for  them,  a  bill  of  exchange  drawn  by  him  upon  and  accepted  by  a 
third  person,  which  was  not  paid  when  due,  but  no  notice  of  the  dishoo* 
our  was  given  to  the  defendant:  yet,  as  it  appeared  that  the  bill  was 
on  a  wrong  stamp,  the  court  held  that  the  action  lay,  and  that  want  of 
notice  was  no  answer  to  it;  the  bill  not  having  a  proper  stamp,  it  wan 
nothing  more  than  a  piece  of  paper,  of  no  value,  and  the  want  of 
notice  therefore  could  make  no  difierence.     1  B.  &  Ad.  696.  and  see  1* 
East,  58.    If  there  be  two  parts  of  a  written   instrument,  both  execu* 
ted  at  the  same  time,  the  one  stamped  the  otiier  unstamped,  thr»  uq- 
stamped  part  is  receivable  as  secondary  evidence  of  the  stamped  part. 
1   Camp.    501.     So,   where  the   plaintiff  had  lost  his  fMirt    of  an 
agreement   under   seal,    which   was  stamped,  and  gave  the  defend- 
ant notice    to  produce   the  counterpart,   and  at  the  trial  the  plain* 
tiff,   after  proving  the  loss  of  the   deed,    offered    in  evidence    the 
draft  of  it,  and  the  defendant  at  the  same  time  produced  his  coun- 
terpart, it  was  holden  that  the  counterpart  was   good  evidence  of 
the  lost  deed,    though  it    was  unstamped*      3    Bing.    299.   see    9 
Young  &  J.    116.     So,    where  a    party    refused  to  produce  the 
original  deed   upon  notice,   Lord  Ellenborough,  C.  J.  said  that  he 
would  presume  that  it  was  properly  stamped.      1   Stark.  35.    So, 
where  an  old  deed  has  been  lost,  the  court  will  presume  that  it  had 
whatever  stamp  was  required  by  law  at  the  time  of  its  execution. 
7  East,  45.    But  as  this  is  only  presumption,  it  may,  as  all  other 
^'presumptions,  be  rebutted  ;  but  it  must  be  rebutted,  if  at  all,  by  the  fact 
of  its  being  really  unstamped  appearing  from  the  evidence,  or  from  ihe 
examination  or  cross  examination  of  the  witnesses,  produced  on  tbe 
part  of  the  party  seeking  to  give  evidence  of  the  written  instrument^ 
and  not  by  means  of  evidence  given  by  the  opposite  party.    Tliosv 
where  in  an  action  for  work  and  labour,  after  the  plaiutiff  liad  closed 
his  case,  the  defendant  produced  a  written  agreement,  under  which  it 
was  alleged  the  work  was  done,  but  not  being  stamped  it  could  not  be 
read  in  evidence ;  he  then  contended,  that  as  the  work  was  done  under 
a  written  contract,  tbe  plaintiff,  as  be  had  not  produced  and  proved  it 
ought  to  be  nonsuit ;  but  the  court  held,  that  as  it  did  not  appear  from 
the  examination  or  crosa-examtnation  of  tbe  plaintiff's  witnesses  that 
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there  was  any  written  contract,  the  defendanft,  if  he  wished  to  set  up 
ooei  ought  to  have  produced  it  in  such  a  state  as  to  be  receivable  in 
evidencCf  and  prove  it  as  part  of  his  evidence.    6  Bing,  332.  and  see  8. 
Taunt.  337.    4  B.  <&  Ad.  208.     6  B.  dc  C.  708,  and  ante,  p.  377,  378. 
Where  a  defendant  proposed  to  give  parol  evidence  of  a  written  agree- 
ment between  hino  and  the  plaintiff  on  the  subject  of  the  alleged  cause 
of  action,  on  the  ground  that  it  had  been  snatched  out  of  his  attorney's 
bands  by  the  plaintiff,  who  destroyed  it ;  but  as  it  appeared  from  the 
testiniony  of  the  defendant's  witness  to  have  been  unstamped  at  the  time 
the  court  held  that  no  secondary  evidence  could  be  given  of  it.    2  B. 
&  Aid.  478.    But  where  an  unstamped  agreement  was  drawn  up,  but 
not  signed  by  the  parties,  it  was  holden  that  this  did  not  prevent  the 
parly,  who  sued  upon  it,  from  resorting  to  the  common  counts.    2 
Stark.  277.    8  Taunt.  327.    So,   where  A.  made  an  offer  in  writing 
to  B.  of  some  brick  earth,  upon  the  same  terms  as  B.  had  engaged  with 
C.  for  other  brick  earth,  and  B.  in  some  days  afterwards  verbally  agreed 
to  take  it  upon  the  terms  offered,  which  terms  were  then  again  mention- 
ed ;  and  at  the  trial  of  an  action  by  A.  for  a  breach  of  the  agreement, 
be  proved  the  parol  agreement,  and  put  in  evidence  the  contract  be- 
tween B.  and  C,  which  was  written  and  duly  stamped ;  but  the  defend- 
ant insisted  that  he  should  also  put  in  evidence  the  written  offer,  (which 
he  then  produced  upon  notice,)  and  as  that  was  unstamped,  the  plaintiff 
must  be  nonsuit :  but  the  court  held  that  this  written  offer  did  not  require 
a  stamp,  as  it  was  not  an  agreennent,  but  a  mere  proposal ;  that  the 
agreement  was  subsequent  to  it,  and  by  parol,  and  that  being  proved,  it 
was  not  incumbent  upon  the  plaintiff  to  give  any  evidence  of  this  ofier. 
3  U.  &  C.  665.     Where  a  receipt  and  agreement  were  written  upon 
one  piece  of  paper,  having  a  receipt  stamp  only,  it  was  holden  to  be  re- 
ceivable as  evidence  of  the  receipt,  although  not  of  the  agreement,  the 
one  not  being  in  any  manner  controlled  or  .qualified  by  the  other.     1 
Camp.  387,  aiid  see  1  Stark.  437. 

A  writing  indorsed  on  a  de^d  subsequently  to  its  execution,  forms  no 
part  of  the  deed,  MS.  H.  1815,  and  consequently  must  have  a  separate 
stamp,  if  a  stamp  be  at  all  necessary  to  give  it  operation,  considered  as 
a  separate  instrument.  See  1  Stark.  53.  Therefore  where  ad  indorse- 
ment was  made  upon  an  agreement  by  the  parties  to  it,  some  time  after 
it  was  signed,  by  which  the  ^agreement  was  qualified  and  altered,  it 
was  holden  that  the  indorsement  could  not  be  given  in  evidence,  because 
it  was  not  stamped ;  nor  could  the  original  agreement  be  given  in  evi- 
dence by  itself,  because  it  appeared  to  be  altered  and  qualified  by  the 
indorseosetit.  7  B.  &  C.  261.  So,  where  a  policy  of  insurance  on  ship 
aad  outfit,  was,  after  the  inception  of  the  rigk,  altered  by  &  memoran* 
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dum  on  the  face  of  it,  whereby  it  was  agreed  that  it  should  be  an  insur- 
ance upon  ship  and  goods,  it  was  holden  that  it  could  not  be  given  in 
evidence  as  altered,  without  a  new  stamp,  8  East,  877,  nor  could  the 
alteration  be  rejected,  and  the  policy  declared  upon  as  in  its  original 
state,  for  it  appeared  to  have  been  since  altered  by  the  parties.  1  Camp. 
72.  9  East,  351.  So,  any  alteration  in  a  material  part  of  a  bill  of  ex- 
change or  promissory  note,  after  it  is  in  a  negotiable  state,  and  in  the 
hands  of  a  holder  who  by  law  may  sue  upon  it  when  due,  will  prevent 
it  from  being  receivable  in  evidence  without  a  new  stamp ;  2  H.  BI. 
141.  5  B.  &  Aid.  674,  and  see  7  B.  &  C.  416,  and  post,  vol.  2 ;  and 
as  by  the  stamp  laws  no  new  or  additional  stamp  can  be  put  to  such 
bill  or  note,  such  alteration  has  practically  the  effect  of  iovalidating  it 
as  a  security.  But  an  indorsement  upon  a  deed,  after  it  has  been  signed 
by  the  parties,  but  before  the  sealing  and  delivery,  is  deemed  a  part  of 
the  deed,  and  may  in  all  respects  be  treated  as  such.     1  Stark.  162. 

The  stamps  required  to  particular  instruments,  shall  be  fully  stated, 
when  we  come  to  treat  of  the  actions  upon  those  instruments  respect- 
ively in  the  second  volume.  There  are  some  observations,  however, 
which  apply  to  the  subject  generally,  which  it  may  be  convenient  to 
insert  in  this  place. 

First :  In  ascertaining  the  stamp  required  to  be  fixed  to  any  particu- 
lar instrument,  the  court  will  only  look  to  the  consideration,  d:c.  appear, 
ing  upon  the  face  of  the  instrument ;  if  that  be  falsely  stated,  and  that 
a  greater  consideration  was  in  fact  given,  although  that  may  subject  the 
party  to  a  penalty  under  the  stamp  laws,  it  does  not  invalidate  the  in- 
strument, or  prevent  it  from  being  given  in  evidence.  10  B.  &  C  673* 
and  see  5  M.  &  S.  228.  And  where  a  bond,  bill  or  note,  is  given  to 
secure  a  particular  sum,  and  also  the  interest  which  may  thereafier 
accrue,  the  stamp  must  be  calculated  upon  the  principal  sum,  and  it 
does  not  require  any  greater  stamp  on  the  ground  of  its  securing  the 
payment  of  interest  also.  4  B.  &  Aid.  204.  But  where  a  bond  in  the 
penal  sum  of  £2000,  after  reciting  that  A.  &,  B.  bankers,  had  consented 
to  discount  bills  and  otherwise  advance  money  to  the  extent  of  £lOO0 
for  C,  and  that  the  defendant  had  consented  to  become  surely  for  C, 
was  conditional  for  C.'s  repaying  all  such  money  as  A.  &  B.  should  so 
advance,  &c.  together  with  all  such  lawful  charges  and  allowances  for 
advancing  and  paying  such  bills,  &c.  as  are  usually  charged  by  bankers 
in  such  cases;  the  s)amp  on  the  bond  being  for  £1000  only,  was  holden 
not  to  be  sufficient,  as  the  bankers,  by  the  condition,  were  entitled  lo 
sue  upon  the  bond,  not  only  for  £1000  advanced  to  C,  if  they  had  ad- 
vanced so  much,  but  also  for  the  amount  of  their  commission  and  char- 
get.    1  B.  &  Ad.  843.    And  the  sum  for  which  any  deed  or  instrument 
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is  a  security^  must  be  ^'limited  on  the  face  of  the  instrument,  to  itmder 
an  ad  valorem  stamp  sufficient  for  it ;  if  it  be  not  so  limited  on  the  face 
of  the  instrument,  the  instrument  must  be  deemed  to  be  a  security  for 
an  unlimited  sum,  and  must  be  stamped  accordingly.  Therefore,  where 
a  mortgage  for  £l500,  also  contained  a  covenant  on  the  part  of  the 
mortgagor  for  the  payment  of  the  premium  on  a  policy  of  insurance 
for  £1000,  (not  then  effected)  on  a  particular  life  for  seven  years,  and 
it  was  stamped  with  a  £6  stamp,  which  was  sufficient  for  any  sum  from 
£1000  to  £2000;  the  court  held  it  to  be  insufficient  ;.the  stamp  should 
have  been  £25,  as  for  a  mortgage  for  an  unlimited  amount.  2  B.  & 
Ad.  807.  It  often  occurs  in  the  Stamp  Act  (55  Geo.  3,  c.  184,)  that  an 
additional  duty  is  charged,  if  the  deed  or  other  instrument  contain  more 
than  1080  words  ;  and  in  this  respect  any  **  schedule,  receipt  or  other 
matter  put  or  endorsed  thereon  or  annexed  thereto,"  is  reckoned  as  part 
of  the  deed,  and  the  deed  must  be  stamped  accordingly.  Sec  55  6.  3, 
c.  184,  sch.  pt.  1.  3  East,  326.  7  H.  &  C.  801.  But  where  an  agree- 
ment contained  a  provision  for  referring  disputes  between  the  parlies  to 
arbitration,  and  a  subsequent  agreement  between  the  same  parties  re- 
ferred to  that  provision,  and  it  was  agreed  that  it  should  extend  to  such 
second  agreement  ^  in  like  manner  as  if  the  same  had  been  therein  re- 
peated ;"  and  it  was  objected  at  the  trial  of  an  action,  iii  which  both 
agreements  were  given  in  evidence,  that  this  second  agreement  must 
be  considered  as  embodying  the  provision  in  the  first,  and  if  that  were 
to  be  reckoned,  both  together  would  exceed  1080  words,  and  the  stamp 
was  insufficient :  but  the  court  held  that  it  was  only  schedules,  receipts, 
or  other  matter  put  or  endorsed  on  the  instrument  or  annexed  thereto, 
which,  according  to  the  words  of  the  statute,  could  be  deemed  a  part  of 
the  instrument,  with  reference  to  the  stamp  duty ;  that  the  provision  in 
question  therefore  ^as  not  to  be  deemed  a  part  of  the  second  agreement 
for  this  purpose,  and  the  stamp  was  sufficient.    7  B.  &  C.  300. 

Secondly :  **  All  instruments  for  or  upon  which  any  stamp  or  stamps 
shall  have  been  used  of  an  improper  denomination  or  rate  of  duty,  but 
of  equal  or  greater  value  in  the  whole  with  or  than  the  stamp  or  stamps 
which  ought  regularly  to  have  been  used  thereon,  shall  nevertheless  be 
deemed  valid  and  effectual  in  the  law ;  except  in  cases  where  the  stamp 
or  stamps  used  on  such  instruments  shall  have  been  specially  appropri- 
ated to  any  other  instrument,  by  having  its  name  on  the  face  thereof."* 
55  6.  3.  c.  184.  8.  10. 

Thirdly :  Where  any  document,  requiring  a  stamp,  and  intended  to 
be  given  in  evidence,  is  found  to  be  either  without  stamp,  or  impressed 
with  one  which  in  law  is  insufficient,  this  in  many  cases  may  be  reme- 
died by  application  at  the  stamp  office,  where  upon  payment  of  a  certain 
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penalty  the  proper  stamp  will  be  affixed  to  it.    Upon  this  subject  the 
following  provisions  have  been  made  by  the  Stamp  Acts : — By  staU  23 
Geo.  3.  c.  58.  s.  5,  it  is  provided,  that  *'  no  memorandum  or  agreement 
not  stamped,  shall  be  deemed  to  be  void,  in  case  the  same  shall  be 
stamped  at  the  head  office,  or  the  said  duty  shall  be  paid  tfaereoo*  and  a 
receipt  given  thereon  for  the  same  by  the  proper  officer  leceiving  such 
duty,  within  21  days  *after  the  same  shall  have  been  entered  iota"    Bj 
Stat.  35  Geo.  3.  c.  55.  s.  11,  *' if  a  receipt,  discharge  or  acquittance 
given  upon  the  payment  of  money,  which  is  not  stamped,  shall  be  brought 
to  the  commissioners  of  stamps  or  their  officers,  at  any  time  within  14 
days  after  it  shall  be  given  or  shall  bear  date*  it  shall  be  stamped  with 
the  proper  stamp,  on  payment  of  the  duty  and  a  penalty  of  £5 ;  or  if 
so  brought  within  one  calendar  month,  then  upon  payment  of  (he  duty 
and  a  penalty  of  £lO."    By  stat.  37  Geo*  3.  c  136,  s.  3,  where  a  parch- 
ment or  paper,  on  which,  "  any  matter  or  thing  (except  bills  of  exchange, 
promissory  notes,  or  other  notes,  drafts  or  orders)  shall  be  printed  or 
wriuen,  shall  be  brought  to  the  commissioners  to  be  stamped  after  the 
same  shall  have  been  executed,  the  same  not  having  been  stamped  with 
any  stamp,  or  having  been  stamped  with  a  stamp  of  less  value  than  is 
by  law  required,  and  the  person  producing  the  same  is  desirous  of  hav- 
ing it  duly  stamped,  the  commissioners  may  order  it  to  be  stamped,  on 
payment  of  the  duty  and  a  penalty  of  £lO  for  every  such  parchment  or 
paper."    And  by  sect.  3,  ^  if  such  instrument  be  brought  to  the  com- 
missioners within  60  days  after  the  making  or  execution  thereof,  and 
they  shall  be  satisfied,  by  oath  or  otherwise*  that  the  same  was  printed 
or  written  on  parchment  or  paper  not  duly  stamped,  either  by  accident 
or  inadvertency,  or  from  urgent  necessity  or  unavoidable  circumstancOt 
and  without  any  intention  in  any  party  or  parties  thereto  to  defraud  hia 
Majesty  of  the  duties  payable  thereon,''  the  commissioners  may  remit 
the  said  penalty  or  any  pirt  thereof,  as  they  shall  deem  expedienL     See 
3  Camp.  105.    And  by  stat.  44  Geo.  3.  c.  08.  s.  24,  where  in  any  case 
it  shall  appear  to  the  commissioners,  upon  oath  or  otherwise  to  their 
satisfaction,  that  **any  instrument,  matter  or  thing  whatsoever  (except 
bills  of  exchange,  promissory  notes  or  other  notes,  drafts,  orders  or  re- 
ceipts) bath  been  printed  or  written  on  parchment  or  paper  not  duly 
stamped,  either  by  accident  or  inadvertency,  or  from  urgent  necessity 
or  unavoidable  circumstances,  and  without  any  wilful  delay  or  intention 
in  any  party  or  parties  thereto  to  evade  the  duties  or  to  defraud  his  Ma- 
jesty thereof,"  and  such  instrument  shall  be  brought  to  the  commissioners 
to  be  stamped  within  12  months  from  the  making  or  execution  thereof 
the  commissioners  may  remit  the  penalty  payable  on  stamping  the  aame 
or  any  part  thereof  as  they  may  deem  expedient.    By  the  last  general 
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Stamp  Act,  55  Geo.  3,  c;  184,  s.  9,  it  is  provided,  that  **  the  provisions 
and  regulations  of  former  Acts  relating  to  agreements,  shall  be  applied 
only  to  such  agreements  as  are  hereby  charged  with  a  duty  of  £l ;  and 
that  the  agreements  hereby  charged  with  a  duty  of  £l  15s,  shall  be  sub- 
ject to  the  same  provisions  and  regulations  as  deeds  hereby  charged  with 
the  like  duty."    But  by  stat.  35  Geo.  3,  c.  69,  which  provided  for  the 
stamps  on  policies  of  insurance  on  ships,  &c.  it  is  expressly  provided 
by  sect.  14,  that  the  commissioners  shall  not  have  the  power  to  order 
any  such  policy  to  be  stamped  after  the  same  has  t>een  engrossed,  &c. ; 
and  this  section  of  the  statute,  it  seems,  is  not  affected  by  the  other 
provisions  above  mentioned^  but  policies  of  insurance,  like  bills  of  ex* 
change,  &c.  cannot  legally  be  re-stamped  upon  any  application  to  the 
^commissioners.    See  3  Camp.  103^  105.     The  practice  at  the  stamp 
office,  under  the  authority  of  these  several  Acts,  I  believe  to  be  this ; 
npott  application  wiihin  21  days  to  have  an  agreement  stanrvped,  which 
requires   but  a  £l  stamp,  it  will  be  done,  upon  payment  of  the  duty 
merely ;  upon  application  after  the  21  days,  it  will  be  done  on  payment 
of  the  duty  and  a  penalty  of  £5 ;  upon  application  to  have  a  deed  or 
other  instrument  (not  being  a  policy  of  insurance,   bill   of  exchange, 
promissory  note,  draft  or  order,)  stamped,  they  will  do  it,tUpon  pay- 
ment of  the  duty  and  a  penalty  of  £5 :  but  they  seldom  if  ever  remit 
the  penalty,  even  upon  oath  made  as  above  mentioned,  or  although  the 
application  be  made  within  12  months.     In  an  action  by  the  indorsee 
against  the  indorserof  a  bill  of  exchange,  the  billwhen  proddced'  in 
evidence  waa  properly  stamped,  but  it  was  proved  by  the  defendant 
not  to  have  been  stamped- when  drawn,  nor  for  some  time  afterwards  ; 
LordKenyon,  C.  J.  held,  that  as  it  was  thus- properly  stamped,  it  waa 
sufficient,  and  he  would  not  inquire  when  it  was  stamped  ;  much  incou'^ 
venience  would  arise,  and  a  great  check  be  pot  upon  paper  credit,  if  the 
objection  was  to  be  allowed.    Peake,   R.  230.    But  in  a  subsequent 
case,  which  was  an  action  by  an  insurance  broker  against  his  principal^ 
a  policy  of  insurance  (which  upon  a  former  trial  for  the  same  cause 
was*  not  permitted  to  be  given  in  evidence  on  the  ground  of  its  not 
being  properly  stamped,  and  the   plaintiff*  was  then  nonsuit,)  was  now 
tendered  in  evidence,  the  commissioners  having  since  allowed  it  to  b& 
stamped  onpaynoent  of  a  penalty:  this  was* objected,  as  all  authority 
to  allow  it  to  be  so  stamped  had  been  expressly  taken  from  the  com*' 
missioners  by  stat.  85  Geo.  3,  c.  03,  s^  14,  16 ;  and  Lord  Ellenboroughr 
G.  J.  held  that  the  statute  was  imperative  upon  him,  and  he  couhi  not 
allow  it  to  be  given  in  evidence.    3  Camp.  108,    So,  where  a  letter 
was  tendered  in  evidence,  which  was  not  stamped  at  the  time  it  waa 
written,  but  shortly  before  the  trial  was  stamped  with  a»  agreefnetn 
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Stamp  of  £1  on  payment  of  a  penalty ;  the  court  held  it  to  be  an  order 
for  the  payment  of  money,  which  the  commissioners  had  oo  aothurity 
by  law  to  stamp  after  it  was  signed,  and  that  therefore  it  could  not  be 
given  in  evidence*  2  Brod.  &  B.  78.  and  see  1  B.  &  Aid.  36.  So, 
where  an  instrument  originally  written  upon  a  receipt  stamp,  wu 
afterwards  stamped  with  an  agreement  stamp  of  £i  on  payment  of  a 
penalty,  and  a  minute  thereof  indorsed  on  it  at  the  stamp  office ;  it 
turned  out  to  be  an  order  for  the  payment  of  money,  and  it  was  objected 
to  as  not  being  stamped  as  such;  to  this  it  was  answered,  that  as  the 
£l  stamp  on  it  did  not  purport  oo  the  face  of  it  to  be  appropriated  to 
any  particular  instrument,  and  as  that  was  sufficient  to  cover  the 
amount,  it  was  rendered  sufficient  by  stat.  55  Geo.  3,  c.  184,  s.  IQ^  and 
as  to  the  time  at  which  such  stamp  was  affixed,  the  court  would  not 
inquire  into  it ;  but  the  court  held  that  such  an  inquiry  was  admissible, 
and  the  fact  of  the  siamp  being  affixed  subsequently  to  the  drawing  of 
the  'order  appeared  from  the  minute  indorsed  upon  it ;  and  as  the  com- 
missioners had  00  authority  to  order  a  stamp  to  be  subsequently 
affixed  to  such  an  order,  it  could  not  be  given  in  evideooe.  4  B.  & 
C.  235. 

*  FFi&.]  A  will  of  personal  property  may  be  proved  by  a  copy  of 
the  probate,  as  mentioned  ante,  p.  401.  It  seems  the  will  itself  cao^ 
not  be  received  in  evidence,  until  it  has  been  proved  in  the  Ecclesiasti- 
cal Court ;  Doug.  707.  See  1  Stark.  243 ;  and  after  it  has  been  pro- 
ved, the  probate,  and  not  the  will  itself,  is  deemed  the  best  evidence. 
8  B.  d&  C.  335.  But  where  in  an  action  against  an  executor,  notice 
was  given  to  him  to  produce  the  probate,  and  upon  his  not  producing  it 
at  the  trial,  an  officer  from  the  £cclesiasiical  Court  produced  the  will 
itself,  this  was  hulden  to  be  good,  as  a  kind  of  secondary  evidence.  1 
Brod.  &  B.  219.    See  ante,  p.  401,  402. 

A  will  of  lands  in  fee  orptcr  anUr  vis,  must  be  produced  at  the  trial, 
and  proved  by  one  of  the  witnesses  who  attested  it ;  1  Esp.  391.  Skin. 
413.  2Str.  1253.  1  W.  Bl.  8;  if  the  opposite  party  wish,  he  may 
call  the  other  two.  Bui.  N.  P.  264.  If  the  will  be  lost  or  destroyed, 
the  contonts  of  it  may  be  proved  by  a  copy,  2  Camp.  389,  or  by  parol 
evidence  %  Id.  390,  n. ;  but  the  probate  is  no  evidence  whatever  of 
a  will  of  lands.  Id.  389.  Gilb.  Ev.  71.  ante,  p.  402.  The  attesting 
witness  called,  should  be  prepared  to  give  parol  evidence  of  every 
circumstance  attending  the  attestation,  necessary  to  sh^w  that  the  will 
was  duly  executed  and  attested  according  to  the  direction  of  the  Stat- 
ute of  frauds:  1  Arch  Pr,  C.  P.  140 :  that  is,  he  should  prove  that  the 
testator  signed  it,  see  1  Vez.  478,  3  Bur.  1775,  or  acknowledged  it  to  be 
last  will  and  testamenty  3  P.  Wow.  254.    1  Yes.  Jun.  U.  ami  see  2 
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N«w  Rep.  415»  in  hit  preaence ;  and  that  he^  the  witness,  subscribed 
his  name  to  the  attestation,  in  the  presence  of  the  testator,  20  C.  S,  c* 
8,  fl.  5,  or  at  least,  in  sach  a  situation  that  the  testator  might  at  the  time 
have  seen  him,  and  most  probably  did  see  him,  do  it.    See  (?arth,  81. 
2  Salk.  688.     1  Bro.  Cb.  Ca.  99.     Where  the  witnesses  signed  it  in  an 
jBtdjoioing  room,  and  the  door  being  open,  the  testator,  who  had  a  view 
of  part  of  that  room  from  the  place  where  he  lay,  might  have  seen  them  ; 
bat  there  was  no  evidence  that  he  did  so,  or  that  the  will  was  attested 
in  that  part  of  the  room  which  could  be  seen  by  the  testator :  Abbott, 
C.  J.  left  it  to  the  jury  to  say  whether  the  will  wa^  executed  in  the  tes* 
tator'a  presence ;  and  he  intimated,  that  if  it  were  attested  in  such  a 
situation  that  the  testator  might  have  seen  it,  the  provision  of  the 
statute  in  this  respect  would   be  satisfied.     Aloody  &  M.  12.     In 
favour  of  attestation,  it  is  presumed  that  if  the  testator  might  see,  he 
did  see.    Per  Ld.  Ellenborough,  C.  J.,  1  M.  &  S.  294.    But  where 
although  a  will  was  attested  in  the  room  adjoining  that  in  which  the 
testator  was  and  the  door  of  communication  was  open,  yet  as  it  was 
proved,  and  the  jury  found,  that  the  testator  at  the  time  was  not  in  Tact 
in  a  position  in  which  he  could  have  seen  the  witnesses  attest  the  will, 
the  court  held  that  the  will  was  not  duly  attested.     1  M.  &  S.  294. 

It  is  not  necessary  that  all  the  witnesses  should  attest  the  will  at  the 
same  time,  or  in  the  presence  of  each  other;  if  each  of  them  do  so  in 
the  presence  of  the  testator,  it  is  sufficient.    2  Aik.  170,  n.     Therefore 
if  the  witness  who  proveM  the  will  at  the  trial,  prove  that  he  attested  it 
in  the  presence  of  the  testator,  the  court  will  presume  that  the  other 
witnesses  attested  it  in  like  manner,  unless  the  ^contrary  be  shewn  on 
the  other  side.    See  Gilb.  Ev.  103.    If  all  the  witnesses  be  dead  dtc, 
the  execution  of  the  will  may  l>e  proved  by  evidence  of  their  handwri* 
ting,  in  the  same  manner  as  in  the  case  of  a  deed.    9  Yes.  Jun.  881. 
2  Str.  1109«    Comynn,  581.    See  ante,  p.  418,  872.    And  where  an 
issue  out  of  Chancery  of  devisavU  vd  non  between  A.  the  heir  at  law, 
and  B.  and  others  devisees  under  a  will  of  the  ancestor,  was  tried,  and 
D.  one  of  the  attesting  witnesses  to  the  will  being  exnmined  p/oved  the 
will,  and  the  defendants  had  a  verdict ;  afterwards  an  ejectment  on  the 
demise  of  A.  was  brought  against  B.  alone,  to  contest  the  same  will, 
and  at  the  trial  (U.  being  then  dead)  the  defendant  gave  in  evidence  an 
examined  copy  of  the  record  of  the  former  trial,  and  tendered  proof  of 
what  D.  stated  in  his  evidence  upon  that  trial ;  but  as  it  appeared  that 
E.,  another  of  the  witnesses  to  tiie  will,  was  then  alive  and  in  court, 
and  the  defendant  refused  to  call  or  examine  him,  the  judge  rejected  the 
evidence  tendered,  and  the  plaintiff  had  a  verdict :  Upon  a  bill  of 
exceptions  to  thist  tbe  Court  of  Error  held  that  the  evideooe  given  by 
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IX  upon  tbo  formar  trial,  was  good  efidctnce  on  tke  hlter  trial'  to  proTe 
tbe  same  will,  and  ihat  the  defeoJaoi  was  aoc  bound  no  oall^  B.  the 
other  witness ;  and  they  held  ihat  the  mue  being  between    A.  and  & 
apd  others,  and  the  cjectoieot  between  D«ie  on  the  demise  of  A.  agninsr 
B.  aloQB,  made  no  difiereoce.     1  Ad%  &  B.  3.     Where  a  will  wa»  pro* 
Y^  by  one  witness,  and  tim  opposite  parly  then  gate  evidence  that  tbe* 
will  was  originally  attested  by  two  wiineisses  only,  bu«  thai  8»  one  of 
those  witnesi^es  (since  deceased)  afterwards  procured  a  female  t^signit 
i^s  a  witness,  who  had  not  seen  it  sifpied :  it  was  hotdeU'  that  the  party 
proving  the  will  might  tfaeireupoo,  call  witnesses  as  ta  the  general  char* 
apter  of  S.    5  Bing»  436.    In  the  same  ease^  the  party  impugning  the 
will  tendered  evidence  of  declarationa  of  the  deceased,  tending  to  shew 
that  he  had  not  made  a  will,  and  thai  his  heir  at  law  woold  Ittheril  bi9 
property :  thit  evidence  was  hnlden  not  to  be  admissible.    5  Bu^.  M5. 
Where  a  man  devi9ed  bis  real  property  by  will  properly  cxeeuled  and- 
attested,  and  afterwards  made  several  alterations  and  tnierlineations  in 
it,  and  had  a  (air  -copy  made  witii  the  alterations  dtc.  In  it,  but  never 
signed  the  latter,  not  repiibiished  the  former ;  the  court  held  thai  the 
first  will  wa3  not  thereby  revoked,  as  the  testator  had  not  carried  his 
inten^on  of  altering  his  will  into,  effect,  by  a  subsequent  will  or  codicil, 
and  that,  proof  of  the  finit  will,  as.  it  originally  stood,  was  therefore 
properly  admitted.    2  Birod;  dtBing*650.    But  where  a  oodicit,  pro- 
perly attested*  waa  addftd  on.  tJM  same  piper  on  which  a  will  of  laods^ 
(wliich  was  not  attested)   waa  written,  and  plainly  referred  to  it;  the- 
ajttestation  of  the  cocUcil  was  hoUen  to. extend  to  the  ^iii,  and  to  giro- 
qffect  to  it  as  a  good   will  o(  landa  nsevely  altered  by  the  codiciL    I 
Cromp^  ^.  M.  42.    And  Uis  same,  if  the  codicil  fairly  refer  to  the  willv 
although  it. be  not  writteiv oa thesame.  paper,  and  although- the  witness^ 
es  whp  a^ttested  the  eodicil  never  s^w  the.  will,  or  heard  the  testator 
acknowledge  it  further  than  by  the  codiciL    See   1  Ad.  dt  K-  4231 
Wheroi  hpweveir,. the.  attesting  witnesses  give  e^'idence  at  the  trial,  the 
devisee  is  not  concluded  ^by  their  testimony  as  to  the  observance   of 
the  above  fbrmftlilies  in  the  atlostatioa  Bui.  N.  P.  264i,  the  sanity  of  the 
testator,,  at.  the  time,  or  the  Uke;  see   I  W.  Bl.  365.    4  Bur.  2294^ 
Skin.7i)L    2Str.   lt)06;  but.  he  may  produce  evidenee,  il^  ho  will,  to 
contradict,  their  testimony.    See  B^c«  Abr«  Wills,  D.  8. 1.  s.  2.    I\np« 
merly  a  Ic^steet  or  devisee,  entitled  to  any'  interest  under  a  wilt^  waa 
npt  a  competent  witness  to.  prove  it,  or  to  give  any  testimony  in  support 
of  it;  and  the  will  in  thai  case  was.  coiisideved  as  if  It  had  not  bee» 
attestcsd  by  him.   2  Balk*  6IM.    2yem.3i7.    1  Vent.  361.    Garth.  5 IC 
I  L4t  R ^ns.  507.    4  Camp.  27.   But  a  devisee  who  was  merely  devisee 
iqtrMSiMrUbnuiinlecest,.LW«.BI.30a.    Gilb.£vil20.    See^llVWiosft 
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tM7,  er  an  exeeutot*  who  is  nmt  residuary  legatee,  lind  hat  no  other 
beneHciat  intereat  uailer  the  w*ll,  12  East,  250.  8  D.  &  R.  63.  6  Tauot 
23a  6iM>.£v.  IM.  1  Mod.  107.  1  Doug.  130.  2  W.01.  365.  4 
Burr.  9;e54,  were  and  siill  are  good  witnesses  to  prove  and  support  it* 
And  now,  hy  slat.  35  Goo.  2,  c.  6,  devises  or  bequests  to  the  witnesses 
of  a  will  are  rendered  void,  and  such  witnesses  are  thereby  rendered 
com^^oteat  to  f>rave  the  execution.  The  devise,  however,  contemplated 
by  cbe  istatute,  must  ^>e  to  the  witness  himself;  and  therefore  wfiere  a 
testator  by  his  will  devised  an  estate  in  remainder  in  fee  to  the  wife  of 
one  of  the  atlesiifig  witoessea,  it  was  holden  that  the  attestation  was 
▼niti,  aSihough  the  witness  died  before  his  wife,  and  before  the  estate 
in  rem  rinder  came  imo  possessionw    5  B.  &  Aid.  5M. 

A  ¥rill«  in  order  to  pass  freeholds  (foreopyhols  or  oostomary  estates 
are  not  within  the  Statute  of  Frauds,  in  thia  respect,  2  W.  BL  1114. 
7  Kast,  208,  209.  324)^  must  be  in  writing  ;  it  must  be  signed  by  the 
leatnior  (whether  with  iiis  nafne  or  mark,  see  Freem.  538.  Dong.  241. 
S  Ves.  Jan.  185.  504,  or  whether  on  the  first  or  last  sheet  of  the  will, 
9.  Lev.  1.  Doog.  241.  See  2  Brod.  &  fi.  650,  seems  to  beimmaterial), 
or  by  some  other  person  in  his  presence,  and  by  his  express  directk>na ; 
3nd  it  must  he  attested  and  subscribed  either  with  the  name  or  mark  of 
the  attesting  witnesses,  (8  Ves.  Jnn.  185.  504),  in  the  preeonce  of  the 
<K viar^r  (oide  ntpra),  by  three  or  four  credible  witnesses.  St  29  C.  2,  c. 
3.  a.  5.  And  this  statute  extends  not  only  to  devises  under  the  atatoies 
of  wiIIh,  but  also  to  devises  of  freeholds  by  custom.    Id. 

It  is  necessary  to  observe,  that  wills,  like  deeds,  30  years  old, 
prove  themselves,  and  it  is  not  necessary  to  prove  them  by  the  attesting 
witn^.^sef«  see  4  B.  dc  Aid*  877,  perCur.evca  although  snch  witnesses 
be  living*  and  can  be  produced.  8  B.  d&  C.  22.  And  the  time  here 
mentioned  is  reckoned  from  the  date  of  the  will,  and  not  from  the 
death  of  the  testator.  8  B.  &  C.  22.  It  is  no  objection  to  giving  in 
evidence  an  ancient  will  thus  without  proof,  that  possession  has  not 
followed  the  will;  for  it  cannot  be  known  how  the  will  directs  the 
po-3sef«sion  to  go,  until  it  is  read  ;  if  it  appear  to  come  from  the  proper 
cuatodv,  that  is  sufficient.    2  Can*.  &  l\  449. 

Other  wriUnn  ins^rume^^^  nnt  taukr  sealJ]  Writmgs  not  under 
seal  are  proved  ia  the  same  manner  as  deeds:  that  is,  by  the  *sub* 
scrihif)^  witness,  if  there  be  one ;  2  Camp.  94.  1  Stark.  53.  2  Stnrk. 
180;  or  if  ni»t,  then  by  proof  of  the  parly's  handwri  ii^.  Where,  in 
order  to  prove  that  a  bill  of  exchange  came  into  tire  hands  of  the  plain- 
tiflT  afier  it  had  become  due,  the  defendant  gave  the  plaintiff  notice  to 
produce  a  protest  of  the  bill  hv  a  -prior  yarty,  which  was  in  his  posses* 
eioQ ;  and  upon  its  telcig  produood,  JA  Jin^eared  to  be  atteatod  by  a  mu 
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nets :  Tiodal  C.  J.  held,  that  as  the  plaintiff  claimed  no  title  under  the 
protest,  it  could  not  be  admitted  in  evidence,  without  proof  bj  Uie 
attesting  witness  in  the  ordinary  way.    6  Car.  &  P.  466.    See  mnte,  p. 
872*     But  where  in  an  action  on  a  bill  of  exchange  against  the  acceptor, 
the  bill  when  produced  appeared  to  be  attested  by  the  defendaot'a  son, 
and  facts  were  proved  from  which  it  might  fairly  be  inferred  that  he 
was  kept  out  of  the  way  by  his  father,  Tindal  C.  J.  held  this  to  be  a 
suflicient  excuse  for  not  calling  the  attesting  witness.    5  Car.  Sl  P.  S56, 
and  see  ante,  p.  372.     As  to  the  proof  of  handwriting,  see  ante  p.  428. 
It  is  said  also  that  a  writing  of  this  kind,  if  ancient,  shall  be  received 
in  evidence  without  proof,  in  the  same  manner  as  an  ancient  deed.    Tr. 
per  Pais,  870.    And  where  the  steward  of  a  manor  produced  the  hooks 
of  the  former  stewards,  to  prove  receipts  of  rent  by  them  from  entries 
which  appeared  to  be  more  than  80  years  old,  it  was  contended  that 
although  deeds  of  that  age  proved  themselves,  yet  it  was  not  so  of  wri- 
tings not  under  seal,  and  therefore  in  this  case  these  entries  could  not  be 
given  in  evidence,  without  proof  of  the  handwriting,  the  persons  who 
made  the  entries  being  dead :  but  the  court  held  that  as  the  books  came 
out  of  the  proper  custody,  the  entries  were  admissible  in  evidence ;  that 
the  rule  was  not  confined  to  deeds  and  wills,  but  extended  to  letters  and 
other  written  documents  coming  from  the  proper  custody.    4  B.  ds  Aid. 
876,  and  see  2  Ad.  &  E.  171.    And  where  letters  of  a  recent  Jnte  were 
found  among  the  papers  of  a  bankrupt,  having  post  marks  of  a  date 
previous  to  the  aet  of  bankruptcy,  these,  without  further  proof,  were 
holden  to  be  evidence  against  the  bankrupt,  to  prove  that  he  had  been 
apprized  of  the  facts  therein  atated,  though  not  that  the  facts  so  stated 
were  true.    Moody  &l  M.  273.     If  writings  not  under  seal  twvo  been 
lost  or  destroyed,  copies  or  other  secondary  evidence  of  their  contents 
will  be  received ;  see  ante,  p.  872  dec. ;  but  evidence  must  be  given,  at 
the  same  time,  of  the  genuineness  of  the  original  instrument.    See 
Buab.  180.     1  Atk.  446.     To  this  however  there  is  an  exception,  al- 
ready nolieed,  as  to  bills  of  exchange  and  promissory  notes ;  namely 
that  if  a  bill  of  exchange  be  lf»st,  whilst  in  a  negotiable  state,  secondary 
evidence  of  it  will  not  be  received.    Ante,  p.  873.     In  order  to  prove 
a  pavineni,  by  a  check  irpon  a  banker  it  is  not  sufficient  to  produce  the 
check  fromlhe  custody  of  the  party  who  drew  it,  and  prove  that  it  was 
delivered  to  the  party  sought  to  be  charged  with  it,  but  it  must  be  pro- 
red  tohave  been  paid.    8  Bing.  431.     Where  any  alteration  appears  on 
the  face  of  these  instruments,  which  if  made  after  execution  &c.  would 
have  the  effect  of  invalidating  them,  the  onus  of  proving  that  it  was 
done  at  a  time  and  under  circumstances  which  would  not  produce  that 
Affect*  lies  upon  the  party  tendering  them  in  ^evidence.    6  Bing.  188^ 

[•486J 


BOOKS  OF  ACCOUNTS,  &o.  436tf 

As  to  the  proof  of  an  award,  see  ante*  p.  403.  As  to  secondary  cvi- 
denco  of  letters,  see  ante,  p.  374.  And  as  to  the  effect  of  notice  to  pro- 
duce written  instruments,  see  ante,  p.  382,  386. 

Books  of  Accounts  4^.]  Entries  in  the  books  of  a  merchant  or 
tradesman  &c.,  may  be  used  in  evidence  for  the  purpose  of  refreshing 
the  memory  of  the  clerk  who  made  them  ;  see  1  Esp.  1  ;  or  the  entry 
may  be  read  in  evidence  for  the  master,  upon  proof  of  the  clerk's  death, 
and  prof>r  of  his  handwriting,  2  Salk.  690.  1  Salk.  285,  2  L.  Kaym. 
873,  6  Mod.  264,  where  the  effect  of  the  entry  is  to  chaige  the  clerk 
who  made  it.  2  Esp.  646.  4  T.  It.  514,  and  see  7  East,  270.  10  Id. 
100.  15  Id.  32.  But  proving  merely  that  the  clerk  is  abroad,  is  not 
soflScient ;  1  Esp.  1,  and  see  Id.  328.  Bui.  N.  l\  282 ;  and  even  where 
his  death  can  be  proved,  this  evidence  is  admissible  only  within  a  year 
after  the  making  of  the  entry,  if  the  books  be  those  of  a  **  tradesman  or 
handicraftsman,^'  and  produced  for  the  purpose  of  establishing  a  debt 
against  one  of  his  customers;  7  Jac.  1.  c.  12;  which  however  has  been 
bolden  to  extend  to  entries  in  a  banker's  book.  2  Esp.  705.  But  a 
tradesman's  books  or  other  books  of  accounts,  if  produced  at  a  trial, 
may  be  good  evidence  against  the  owner,  Tr.  per  Pais,  348,  and  see 
Hardw.  378.  2  Str.  1130,  or  between  other  parties,  10  East,  109,  and 
see  I  Stark.  250.    2  Sir.  1128,  after  the  year. 

So  in  all  other  cases,  the  entries  or  statements  of  a  deceased  person, 
whereby  he  charges  himself  with  the  receipt  of  money,  either  on  the 
account  of  third  persons,  or  as  having  been  paid  to  him  on  his  oivn  ac- 
count, is  evidence  of  the  fact  at  any  distance  of  time,  on  the  ground 
that  the  entry  or  statement  was  against  his  interest  at  the  time  he  made 
it.    Therefore  the  private  account  of  a  deceased  collector  of  taxes,  in 
which  he  entered  the  sums  received  by  him  as  such,  was  holdcn  to  be 
good  evidence  of  those  receipts,  in  an  action  against  his  surety.     10  B. 
dc  C.  317.     So  accounts  of  receipts  of  rent  by  a  deceased  executor,  as 
such,  has  been  holden  good  evidence  of  a  taking  of  esplces  in  a  writ  of 
right,  aithf»ugh  the  demandant  appeared  to  clnim  under  him.    9  Bmg. 
687.     So  in  cjectmentt  where  both  parties  claimed  under  J.  S.,  entries 
of  the  receipt  of  rents  by  a  deceased  steward  of  J.  S.,  were  allowed  to 
be  given  in  evidence  by  the  defendants  against  the  plaintiff,  for  the  pur- 
pose of  identifying  the  premises.     2  Ad.  &  E.  171.     And  for  this  pur- 
pose, it  is  immaterial  whether  the  entries  be  actually  in  the  handwriting 
of  the  party,  or  in  that  of  another  person  and  signed  by  the  party,    6 
Car.  6c  P.  139.    But  a  book  containing  entries  by  a  deceased  steward 
of  a  manor  of  the  fines  assessed,  not  distinguishing  such  as  had  been  paid 
from  such  as  had  not,  was  holden  not  to  ho  evidence;  for  as  these  en- 
tries did  not  show  whether  any  of  the  fines  had  been  paid,  they  bad  not 
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thecSbct  of  charging  the  person  who  mnde  tbem.  7  Bing,  48&  Sc^ 
where  the  plaioh'flT,  in  order  to  shew  that  he  was  tenant  of  certain  pre* 
misos  to  one  John  Bn»wn,  pmved  his  payment  of  the  rent  ibr  ihem  to 
Brown  dnrtng  the  whole  of  the  time  (10  yeara)  that  he  linri  oecnpied 
them  ;  and  *ihe  defendant,  in  order  to  meet  ibis  evidence,  teodefed  ia 
eviiience  certain  accounts  in  the  handwriting  uf  Bn»wn,  (who  was  still 
alive.)  accounting  with  htm  as  hts  agent  fiir  tliese  renits:  but  this  evi- 
dence was  boJden  to  be  inadmissible,  as  Brown  was  alive,  and  might  be 
produced  as  a  witness.     9  B.  dc  C.  085. 

In  the  ca^e  of  ecclesiastical  dues,  it  is  also  every  iaj*<  practice  to 
admit  entries  in  the  hoc»k4  of  a  person  or  vicar  as  evid«*nce  for  his 
successor.  2  Vez.  43.  Bumh.  48.  They  are  good  evidenoe  also 
against  the  successor.    8qe  Bumb.  143. 

Where  the  right  to  the  soil  was  In  i:«siic,  entries  written  in  a  book  bj 
the  steward  of  a  former  owner,  fntm  whom  title  was  derived,  of  re- 
ceipts of  motley  by  tlie  steward  for  that  owner*  as  a  satisfaction  f<»r 
trespasses  committed  on  the  |>lacc  in  question,  where  holden  to  he  ad* 
missible  evidence,  the  steward  being  dead.  4  T.  R,  514.  Sec  10  Bast« 
206.  5  T.  R.  1*^1.  S«N  an  entry  of  the  receipts  of  money  by  officers 
of  a  townsiiip  from  the  offi^iors  cif  another  tow  iship,  as  a  proportioa  of 
church  raies  mide  in  a  parish  bonk,  was  hotden  to  beevidcruce tocliaige 
the  latter  officers  with  the  same  proportion  in  future.    4  T.  R.  03U. 

In  onlcr  to  shew  ttie  st^ite  uf  a  trader's  uflaira,  before  his  bankruptcy, 
at  the  time  he  made  a  payment  which  was  souglu  to  be  impqgned  as  a 
fraudulent  preference,  his  banker'^  ledger  was  produced  at  the  trial,  to 
prove  that  lie  had  no  balance  to  his  credit  there ;  one  clerk  alone  atiei^ 
ded  with  the  bo(»k,  although  tlie  entries  were  made  by  several,  but  it  h|m 
peared  that  the  book  was  open  to  all  tlie  clerks  in  the  batikiiig  house, 
as  a  gen*^ial  book  of  relereoce  as  to  tlie  balances  to  the  credit  of  iha 
diflerent  customers  of  the  house:  it  was  objected  that  the  trader's 
account  in  this  book  was  not  evidence,  without  calling  all  the  clerks 
who  made  the  entries  ia  it ;  but  the  court  held  it  to  be  g<KMl  evidence 
to  pMvc  the  negative,  that  he  had  no  funds  tliere, although  it  might  not 
be  admissible  to  prove  the  affirmative,    5  Bing.  114. 

Wiiere  it  was  proved  to  be  tlie  invariable  practice  in  the  office  of 
a  certain  attorney,  when  instructed  to  serve  a  tenant  with  a  notice  to 
quit,  that  a  notice  and  duplicate  were  written,  the  one  served,  and  a 
memorandum  indorsed  on  the  other  of  the  fact  and  time  of  service  by 
the  clerk  or  person  who  effected  the  service ;  and  it  appeared  that  the 
attorney  himself,  being  instructed  by  a  client  to  serve  notices  to  qoit 
up«in  three  tenants,  made  out  the  notices  and  du|dicates,  took  tlieoa  with 
bimior  the  purpose  of  oervlog  tbemtaod  upon  bis  letiirn  wrote  the 
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asaal  memoradum  of  service  on  the  back  of  them ;  after  the  death  of 
the  attorney,  the  client,  in  an  ejectment  by  him  against  one  of  these 
tenants,  after  proving  the  above  facts,  and  that  the  attorney  had  duly 
served  the  other  two  notices  on  the  day  mentioned  in  the  memoranda 
indorsed  upon  them,  put  in  the  duplicate  of  ihe  notice  to  tlie  defendant, 
a^d  the  attorney's  indorsement  on  it,  as  evidence  of  the  service  of  the 
notice :  and  this  was  holdcn  to  be  admissible  evidence  of  the  service  of 
the  original  notice,  the  indorsement  being  made  by  the  attorney  in  the 
regular  discharge  of  his  duty,  according  to  the  uniform  practice 
of  his  office.  3  B.  &  Ad.  800.  and  see  1  Stark.  R.  404.  3 
Camp.   305. 

*Where  it  was  sought  to  cfleet  a  defendant  with  a  certain  notice,  it 
was  proved  that  the  notice  was  inserted  by  way  of  advertisement  in 
the  Norfolk  Chronicle,'  which  circul&ied  in  the  city  of  Norwich,  where 
the  dcft-ndant  lived  ;  but  Lord  Tenterden,  C.  J.  refused  to  rece*vc  the 
evidence,  without  proof  also  that  the  defendant  was  in  the  habit  of 
taking  in  that  newspaper*  Moody  Sc  M.  153.  and  see  1  Stark.  R. 
18e.     3  Bing.  2. 
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Sect.  I. 

In  what  Cases  receivable. 

Parol  Evidence  is  inferior  to  written  evidence :  and  as  the  general 
rule  is  that  the  best  possible  evidence  shall  be  given,  (see  ante,  p.  372,) 
it  follows  of  course  that  parol  evidence  can  never  be  received,  where 
there  is  written  evidence  of  the  same  fact.  And  so  strict  is  the  rule  in 
this  respect,  that  where  an  agreement  in  writing  on  unstamped  paper, 
was  designedly  destroyed  by  one  of  the  parties  to  it,  it  was  bolden  that 
it  was  not  open  to  the  other  party  to  give  any  evidence  whatever  of  the 
matter  of  agreement :  parol  evidence  could  not  be  received  of  it,  be* 
cause  it  had  been  reduced  to  writing ;  nor  could  parol  evidence  be  re- 
ceived of  the  contents  of  the  written  instrument,  as  secondary  evidence, 
because  if  the  instrument  itself  were  produced,  it  could  not  be  received 
in  evidence  for  want  of  a  stamp.  2  Barn.  &  Aid.  478.  And  where 
parol  evidence  of  the  contents  of  an  unstamped  agreement,  which  bad 
been  lost,  was  tendered  in  evidence,  not  for  the  purpose  of  enforcing 
the  instrument,  but  merely  to  prove  the  value  of  a  tenement  nnentioned 
in  it,  the  court  held  that  it  could  not  be  received,  for  the  same  reason. 
3  B.  &  Aid.  588.  But  where  a  parol  contract  is  made  subsequently  to 
a  written  contract,  the  latter  being  substituted  for  the  former,  parol  evi- 
dence may  of  course  be  given  of  the  latter  contract.  12  East,  578.  1 
M.  &  S.  21,  but  see  4  Bing.  459.  So,  if  the  second  contract  were  also 
a  contract  in  writing,  the  parties  are  bound  by  the  terms  of  the  second 
contract,  and  not  by  those  of  the  first :  as  if  there  be  an  agreement  in 
writing  for  the  sale  of  a  ship,  and  afterwards  a  bill  of  sale  is  executed, 
the  bill  of  sale  is  the  only  contract  which  is  deemed  obligatory  on  the 
parties.  2  Stark.  105.  So,  if  a  contract  have  been  reduced  to  wririi^, 
but  not  signed  by  the  parties,  parol  evidence  may  be  given  of  it  3  B. 
d&  Aid,  326.    2  Adol.  &  E.  514,  and  see  2  Brod.  &  B.  99,  and  ante,  p. 
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97a.  *9cr»  wJnn  merely  ihe  faojl^  of  |epaiKi]Pi;aqd  tbe  vaiue  f|f.  |he  pi^ 
0M«99»  w^re  lo  be  proved,  the  cfourt  hekl  that  these  might, be  proved  by 
parol  evidenoe^  althoqgh  the  parly  beld  under  awril^en  agreement ;  and 
tlHit  parol  evidence  of  the,  fad  tl^at. certain  reqt  wa^  paid,  wan  receiva?^ 
VI9  as  proof  of  the^aDBi;Mil  viJu9«  ^  p.  ^G'  611/  60  parol  efvideoce^ 
may  be  given  of  a,  par^nerf  hip,  aUboqgb  it  be  created,  by  di^ed.  1  Starl^i 
405»  Ab  to  the  mode  of  objecliog  that  parol  evidei^ce  it  oot  the  best 
evideooe  of  aay  particular  fact,  see  ante,  p.  377-^379 ;  apd  as  to  tbe^ 
Giisea  id  which  parol  evidence  may  be  received,  as  secondary  -evidence 
of  a  written  instrumeal,  where  the.  written  instrument  is  pro^qd  to  h|ive 
been  burnik  destroyed  or  lpst»orin  the  possesaionoC  the  apposite  party« 
see  ante,  p.  379 — 382. 

To  prove  the  defendant's  admission  of  a  debt  due,  the  plainliiT  pro« 
duced  a  book  containing  a  written  entry  signed  by  the^  defendant,  but 
which,  being  couched  in  the  terms  of  a  promissory  note,  was.  rejected 
for  want  of  a  stamp :  Held,  that,  a  verbal  admission  of  the  debt  made 
by  the  defendant  before,  or  coniemppraneously  with  the.  eijitryi  was  pre* 
perly.  received  in  evidence.    Sinsletau  v.  BaUot,,2  Tyi*  409^ 

Arce^tfy,  As  to  the  admissibility  of  parol, evince,  to  contradict  ad<( 
to,,  vary  or  explain -a  writteq  iiastrument ;  in  the  first,  place,  it  is  a  gei^ 
era!  rale  that  psdrol  evidence,  is  not  admissible  to  contradict  a  record ;, 
IRe.  Abr.  767.:  See  1^5  £a^t,  S!78;  or  to  shew  that  fmy  particular 
tetSes.oame  in  question  under  it^  wbich  does  not  appear  upcys  the  face 
of  it;:  l.£sp.  49^  Parol  evidence  ^hat  a  writ  was  Stued  out  on  a  day 
diiereni  from,  that  e«  whioh  it  bee^i  ,t0s%  is  indeed  f^dmissthlev^  ^eQ  2 
Ban  9M*  Style^  ld6«  1  W^BL  2l9r 31%» and  may  p^baps.be  deemed 
aa^ezcepliop  |o  tkis*  rule..  If  a  fine  be  levied,  and  no  uses  declared, 
parol  enridenee  may  be  adoqitted-  to  rebut  chp  presumption  that  (he  usee 
residieid  tOrtb9*  eoausor ;  J|  Doug.  24 ;  whfch  ibowev.er  is  npcontmdicr 
tioQ  otf  the  record. 

in  aiei  action  upon  a  written  agreement  to  procure  for  tiffi  plaintiff  (an 
aUori^ey) . "  tbe .  pi^eseculLona  (of>  fek>i\y  fris^ig  in  tb^  iTovirn  ClerVf 
Office  i^Hiel4i  that  letters  written  b^  the  plaihtiS' previously  to  the 
opntrac^  were  not  evidenpeie  the  defendant,  to  prove  that  the  agree- 
B^nt  was^  intended,  tp  include  only  the  prosecutions  at  t6e  sessipns,  and 
lot  those  at  the^  arizes.    Hufkes  y.  Stathqm,  4  fi.  &  C.  1 8T. 

It  is  ak9  a  general  rule,  (aiid  was.  so  even  before  ^he  Statute  of  Frauds,)^ 
that  no  pf^rol.  evidence  can  be  admitted  to  control  what  appears  upon 
the  &ce  of  a  deed  or  will  &c ;  not  only  to  avoid., the  peijurieis  whicli 
the  admiasiop'of  mch  evidence  mig^t,, give  rise  to,  but  from  a  presump- 
tion that  whatever  the  pities  had  in  contemplation  at  the  time  was  re- 
daoed  tf  writiQg-  5  <p0k  68  a,  b^  8  Co.  155  a.  Keilw.  49.  fiac.  Abr, 
.[   .j-T  67  t*440J 
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Ev.G:  knfl  sec  S  Oabip.'  4d2.    1  Id.  Rftym.  154.    2'  Baft.  676.    Thus 
iik  debt  on'  bt»nd,  condhtoned  for  the  payMent  of  a  sum  certaia  on  a  cer- 
tain day,  it  Was  holden  that  the  dei^ndant  was  not  at  liberty  to  pro^e 
by  parol  evidence  that  the"  bond  was  given  as  ah  indemnity  noereiy. 
Cowp.'  47,  see  10  B.  <fe  C.  578.     1  M.  &  Rob.  56.    So,  in  an  action  on 
aprofniksory  note,  the  defendant  cannot  gite  in  vvMoncea  parol  agree- 
ihem,  entei^ed  into  when  it  was  -draWn,  that  !t  should  be  renew^,  and 
that  payrhent  -shotiid  not  be  demanded  when  the  ndte  becanne  doe.    3 
Camp.  57.'.  So,  in  an  action  on  a  promissory  note  payable  on  demand* 
h  Was  hoKden  that  it  was  not  competent  i6  the  defendant  to  prove 
tiiat  fi  was  giveb  iipon  the  nnderstaMrngtha't  it  was  not  to  be  pay- 
able until  after  the  death  of  the  drawer ;  the  court  saying  that  it  was 
Cohtraty  to  (he  rules  of  law  to  adniit  extrinsic  evidence  to  shew  that 
the  intentfdn  6f  a  party  executing  a  written  instrument,  was  differ- 
ent from   that  apparent  upon  the  face  of  the  instrument  itself.    3 
B;  6c  Aid.  233.     So,  iu  an  action  against  the  drawer  of  a  note,  pay- 
Ahle  bn  demand,  it  was  hoidcn  to  be  no  defence  that  the  note  was 
ffiven  as  part  of  the  consideraiion  upon  the  purchase  of  premises  in 
the  po'ssessibh  df  the  p^yee,  a^d  that  it  was   stipulated  at  the  time 
*that  Hhe  note  should  not  be  payable  until  the  payee  should  have  deliv- 
ered up  the  premises  to  the  purchaser,  which  was  not  done  before 
action  brought ;  the  effect  of  it^being  to  contradict  by  parol  the  note 
ttselC    16  B:  &  C:*ti9.  and  see  1  Stark.  361 .    But  ahhough  the  date  of 
a  bill  or  noiie,  is  prima  ikcie  evideric6'thiit  it  was  drawn  at  that  time, 
see  1  Stark.  175.    Moody  4t  M,  486,  y6t  the  tJowtrary  may  be  shewn 
by  parol  evidence.    So  a  deed  may  be  proved  to  have  been  executed 
on  a  day  different  from  the  date  of  it.    3  Lev.  346.    4  &  &  C.  vm. 
But  as  to  the  substance  of  iei  deed  or  other  written  instrument,  the  rale 
is  strictly  as  above  stated. '  It  Has  even  been  holden  that  the  verbal  dec- 
larations or  warranting  of  an  auctioneer  at  the  time  of  the  sale,  are  not 
admissible  evidence  to  contradict  the  printed  conditions.    1  H.  Bl.  M9. 
12  East,.  6.    '2  Cfomp.  ,&  J.  411.    So  where  a  deed  conveying  an 
estate  from  A.  to  B.  was  given  in  evidence;  the  court  held  that  parol 
evidence  that  A.  executed  the  deed  merely  for  the  purpose  of  giving  a 
colourable  estate  tolB.,  to  serve  as  a  qualification  for  killing  game,  was 
not  admissible.    8  B.  &  Aid.   367.    Where  A.  by  his  will  devised 
lands  to  B.^  and  afterwards  uporiliisTmarrhige  conveyed  them  by  lease 
and  release  to  trustees  to  other  uses.  With  the  bsual  Fimitations  in  mar- 
riage settlements ;  the  court  refusei  to  adrtait  parol  evidence  to  shew 
that  A.  meant  his  will  to  remain  in  force,  unrevoked  by  the  subsequent 
conveyance.    2  H.  BL  516.    So,  Where  A.  by  his  will  gave  £1000  to 
B.,  and  in  case  of  B.*a  death,  then  to' the  wife  of  B, ;  it  was  holden  that 
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f^ffol  evidence  was  iiiadqii«»ble  to,  prove  ihj^t.tiie  ^e^jMior  meapt  n^ere-;* 
ly  to  give  the  interest  of  the  £10P0  to.B.  for  hi*  lifet  and  the  pririci(>al: 
to  his  wire  ajfier  his  dealh»  2  Si\r.  I2^h  So,  where  a. mas  made  one; 
will  to  175d«  aod  anoiber  in  1756,  without  disppsinj;  pf  hia  persoiyaUy; 
or  appointing  executors ;  and  by  .a  codicil  (reciting  jbat  by  his  fast  will 
ioMim  1758  he  had  noade  Be.di<spp8i4^>».of  bis:per^oQ|ctlty)  lie  disppised 
of  it,  and  appointed  execotovsc-  it. was  holdein  th^t  parol  evidence  was 
not  adoiissible  to  shew  that  the  testator  inteaded  i^y  the  codicil  to  con- 
fivm  the  will  of  1756,  and  nat  to  republish  that  of  17^2.  .  G  T.  R.  67. 
8o  w.ber6«  upon  the  assignnoeiit  of.  a  lease  by  deedi  the  (deed, recited ifi, 
the  usual  ibrm  that  the  coosideratioo  (fi9l}  had  been  paid^fn^  a.  receipt 
for  that  amount  was  indorsed  upon  i)«  the  cwrt  he|i}  that^i^c^aiisignor 
was  thereby  estopped  from  (jOK^yi^g  that  the  money  in  faot  was  not  paij^ 
and  thai  the  assignee  had  agreed  to  do:  work  as;  a  buiM^r  for  the  amoiiatt 
S  D.  &  R.  99.  But  an  ordinary  receipt  dpee  not  conclude  ibe  p^rtj 
who  has  signed  it;  ante,  p.  353  ;  and  the  same  of  a  bill  of  Ming, 
whioh  is  a  receipt  for  goods,  and  the  captain  or  owners  of  the  ship  may 
prove  that  in  fact  a  leas  quantity  of  goods  word  reallyehippodi.than  aroi 
mentioned  in  .the  bill  of  lading:  M.  &.Robr  107.  Where  tipoa  tho 
bearing  of  an  appeal  against  an  order  of  removal,  the.  respondents,  in 
order  to  prove  a  settlement  hy  estate  in  the  parish  of.  A„  put  i^n/frvi* 
deoce  a  feofitnent,  which  however  desortbed  the  estate  atibeiqg  iq  the 
parishof  B.,  but  they  offered  parol  evidence. to  prove  that  the  estate 
was  in  fact  iit  A.,  and  not  in'B.,  alleging  that  as  .they  -^e^e  not  parties 
lo  the  deed,  they  were  hot  estopped- by  this  description  of  the  preesiiMis 
ia  H  :  *the  sessions  refhsed  <to  receive  this  evidence ;  but  lbs  Qonrt  oj^ 
King's  Bench  held  that  the  sessions  wetie  wraag,  aod  gashed, jtheb 
onder.    2^Ad.  &£.  517. 

The  role  we  have  now  been  illuslcating,  however,  must  be  under- 
stood to  extend  to  those  cases  only  where  the  parol  evideooeji^iptended 
to  shew  that  the  written  instrument  has  a  different effiN^i  and  operation 
to  that  which.it  purports  to  have  upon  the.  face  of.  it ; -fpr  w|tefejt  .^i^ 
beshewn  that  the  instrumeiit  is  void,  for  .usury,  ^  any  pthcir  illfgaJity 
(although  it  appear  perfectly  legal  upon  the  face  of  it)i  or  ^at  it  ha«  bceq 
obtained  by  fraud,  or  the  likct  parol  evidence  is  clearly  ad.pai^sible  to 
prove  these  circumstanoes.  And  ihereJbre  where  it  was  proved  that 
ft  female  servant  was  hired  for  a  year  ateerlaifl[.wages:und0r  a  writteo 
coetraot,  -  bui open  her  being  asked- io  crdss^examtnation  wh^ber.she 
had  not  alsOiagreed  at  the  ttme.ef  Ihe  hlriag  tooo^abtc  with,  her  ii>j|st^A 
the^oestiofi  was  objected  to,  on- the  aground  that  no  evidence  cquld  b^ 
received. of  a  consideration  that  did  ji^t  app^r  upOn  the  fao^^.the^ 
written  instrument;  and  the  sessions  being  of  thia^iaioo,r9(uyd  tei 
..,.  [♦442] 
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aHow  the  <)uestmi  to  be  mked :  but  ttie  Ccmrt  eif  King's  Bench  beM 
that  the  quesrttott  might  be  asked,  ift  order  to  ascertain  the  nature  o^ 
the  contract,  and  sent  the  case  beck  to'lhe  sessions  for  that  purpose:    1 
K  &  Adolpb.  013.     1q  order  to  set  astdsi  a  will  ibr  fraud,  parol 
evidence  was  admitted,  of  the  testator,  at  the  time  of  executing  hi^iriik 
having  asked  if  the  contents  'were  the  same  as  those  of  a  former  wilfy 
and  being  answered  in  (he  affirmati>re.    8  T.  R.  147.    So,  evidence  majr 
be  given  that  one  will  was  substitnted  ibr  another.    Id.     So,  where 
a  receipt  for  the  price  of  a  horse,  drawn  op  at  the  iaetanoe  of  the  bay* 
et^s  coachman,  contained  a  warrafity  of  the  horse^s  soundness,  and 
was  signed  by  the  sellen  who  was  an  itiiterate  man:  the  seller  was 
allowed  to  prove  that  no  warranty  in  ftict  was  given  at  the  time  of  sale, 
and  thejudg^  left  it  to  the  jury  to  say  whether  that  was  so  or  nou  and 
whether  the  warranty  had  not  been  Mated  into  the  receipt  by  ao  after- 
thought of  the  coachman ;  and  the  jnty  being  of  that  opinion,  fonnd 
against  the  warranty:  the  court  held  that  the  evidence  was  properly 
received,  and  the  verdict  correct.    7  Bing.  574.    So  evidence  is  ad- 
missible that  a  written'  instrument  given- in  etidence  is  foiiged.    See  6; 
£asf,  196.    But  no  man  shaK  be  permitted  to  set  op  fraud  upon  his  own 
fMrt,  to  -defeat  his  own  deed.    9  B.  ^  Aldi  M7, 

Nor  shull'pai^l  evidence  be  admitted,'  in  order  to  add  to,  or  vary 
frohii  Uie  stipulations  of  a  written  rnstramoht.  Tbos  where  a  man 
devised  his  estate  at  Ashtont  evidence  that  he  thereby  meant  not  only 
bis  estate  aH  Ashton,  but  ako  soveral  other  estates  in  other  parishes, 
and  that  h»  ased  to  o«ll  thenrcbil^tlTe^y  his  Ashton  estate,  was  bofdes 
Aot  to  b^  adfilissibie.  8  Tanht.  147.  4  Dow.  65.  See  2B.AP.  M9i 
86  Where  asi  agre^anent  that  J.  S:  sboold  have  the  grass  of  a  done 
called  A.,  was  given  in  evidence,  it  was  holden  that  parol  evidence  wat 
not  admissible  to  shew  that  this  was  intended' to  iockide  the  grass  of  a 
^ose  called  S«also.  '9  Wilis,  tld.  So  where  the  defendant  held  pfe« 
mises  under  a  written  agreement  for  a  •  lease,  at  a  rent  of  £98  per  an«> 
hmti ;  parol  tjvld^nce  was  holden '*4nadmissibte  to  eh^w  that  he  had  also 
agreed  to  pay  the  groond rent,  amounting  to  2/.  Idt.  5dl,  to  tho  grotmd 
landlord:  2  W.  Bl.  1240.  and  see  1  H.  Bl.  664.  1  Stark.  287.  8 
Gamp.  428.  Soi  where  the  testator  devised  all  his  copyhold  estates; 
even  docntnentary  ■  evidence  that  he  theAreby  intended  to  include  aleo  a 
fteehoM  close  wMch  wae  intenningied  with  the  copyholds,  was  hoUea 
inadmissible.  11  Basti  441.  Butwhere  a  testator  de.viaad'<  all  that 
my  farm  called  Tro|fue's  faitn^'' addiilg,  m  now  in  the  ocoopation  of  A. 
C.  ;^  parol  evidence  Was  admitted  to  shew  ihat  he  tbeieby  intttnded  to 
devise  ^  whole  fiirmi  ahhougha  part  only  was  in  the  occupation  of  A. 
O.     1  AL  dc  S«  fW8.  *         :  . 
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Bat  pard  evidence  is  admissible  to  explain  a  latent  ambigaity  in  a 
written  instnimeot ;  6  T.  It  671.     7  T.  It  188.    8  T.  R.  370,  and  see 
2  B.  &  B:  5d5 ;  that  is,  an  ambigaity  not  appearing  apon  the  face  of 
the  instrument,  bat  arising  entirely  from  extrinsic  circumstances.    Thus, 
if  a  man  devise  or  convey  his  manor  of  Dale,  and  he  have  two  manors 
of  that  name ;  paik>l  evidence  is  admissible  to  shew  which  manor  be 
meant.     2  Koh  Abr.  07^  pU  11.    6ilb.  Ev.  88.    4  Dow,  65,  per  Gibbs^ 
C.  J*     So  if  a  manor  or  person  d^d.  be  named  hi  a  record,  and  there  be 
two  of  ihe'  same  name,  parol  evideabe  is  admissible  to  shew  which  was 
intended.    Piowd*.  85.  b.    Sd,  if  a  man  devise  to  bis  son  JobD»  and  he 
have  two  sons  of  that  name ;  parol  evidence  is  admissible  to  shew  which 
son  he  meant    5  Co.  68.    4  Dow.  6ft,  per  Oibbs,  C.  J.    So,  if  a  man 
deviae  to  his  right  heirs  of  his  mother's  side :  parol  evidence  is  admis- 
sible to  shew  whether  he  meant  the  heir  of  his  mother's  mother,  or  the' 
heir  of 'his  mother's  iather.    2  P.  Wms.  185.    So  where  A.  by  deed 
csonveyed  an  estate  to  B^  inoonsidemtion  of  bis  esteem  for  her,  **  and 
fear  divers  other  good  considerations,''  Lcnrd  Tenterden  C.  J.  allowed 
pavol  evidence,  to  shew  that  the  deed  was  made  in  consideration  of  an 
intended  marrifige  between  A.  &  B.,  which  afterwards  took  effect. 
Moody 'dcM.  472.    So,  where  by  a  contract  between  the.  owners  and 
captains  of  an  India  ship,  the  latter  was  le  receive  a  certain  compensa* 
tioni&. lien  of  {privilege  and  primage ;  evidence  of  a  conversation  be-- 
ttareen  them  previous  to  ,the  contract,  was  holden  admissible  to  shew  in 
what  sense  they  intended  to  use  the  word  ^  privilege."     1  Stark.  210. 
So  nherel  by  a  chartenparty,  the-  sfaip'Owner  engaged  to  take  in  certain 
goods  forthwith ;  evidence  was  allowed  to  shew  that  both  parties  knew 
ait  the  time,  that  eertaiin  repairs  nuist  be  aiade  before  the  ship  oouid  take 
in  the  goods,  in  order  to  prove  that  by  the  word  **  forthwith,"  they  did 
not  mean  immediately,  but  merely  as  soon  as  the  ship,  with  due  dili* 
gence,  could! have  the  required  repairs  completed.    Moody  &  M.  900. 
Sk>  where  a  ptomisscry  note  expressed  that  it  was  given  to  the  plain- 
tifi;  ^  in  ciMuideratioa  of  bis  care  and  medical  attendance,"  Best,  C.  J. 
held  thai  tUadid  not  prevent  defendaut  from  shewing  that  the  note  was 
given  for  medicine  i9C^  foraished  by"  the  plaintiff  as  an  apothecary,  so 
a,s  to  put 'him  to  the  proof  of  bis  certificate  as  such  under  stat.  55  6.  3. 
c  IM.  s.  ^1.    Ry.  &  M..  125.    So,  where  iX  and  W»  trading  under  the 
firm  of  D.  &  Cbk;  were  jointly  concerned  in  an  adventure  with  other* 
persQQ8»:  of  ^bich  they  ^undertook  the  managemeat ;  D.  and  W.  having 
iasareil  fooracdoaot  of  D.  and  Co.,  it  vras  holden  a  latent  ambiguity,  to 
ba.eapl^tned  by  evidenos,  whether  IX  6i  Co.,  for  whose  aecount  the  in- 
snrance  was  efleoted,  meant  D.  and  W.,  or  ait  those  who  were  partners 
in  thaadventyreh...  Taunt.  14k.    Where  the  coasideratienwasezpfessecl 
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in  a  deed  to  be  the  siim  of  £200,  **  now  in  hand  duly  paid  by  J.  B.  aad 
Jane  bis  wife,''  it  was  holden  tiiat  patol  evideace  was  admiasibie  to  ahew 
that  it  was  all  the  wife's  money,  and  not  the  husband's.  7  D«  &  IL  14L 
So,  where  a  poor  child  was  put  apprentice  hy  the  parish  officers  to  one 
Morgan,  and  Morgan  afterwards,  with  the  assent  of  two  justices,  as* 
signed  the  indenture  to  one  Eiias,  and  the  aasignmeat  stated  that  Elias, 
**  in  consideration  of  £3  lOs.  paid  to  hioi  by  Morgan,"*  agreed  to  take 
the  apprentice  for  the  residue  of  the  term :  it  was  holden  that  parol  evi- 
dence might  be  given,  to  shew  that  the  money  (£3  lOs.)  paid  to  the  new 
master  upon  the  assignment,  was  in  fact  tlie  parish  money,  and  not  the 
money  of  Morgan,  the  former  master.  2  B.  &  Adoiph.  616.  So,  where 
by  a  release,  reciting  that  actions  at  law  were  then  depending  by  A. 
against  B.,  and  B.  against  A«,  and  that  it  was  agreed  between  them  that 
B.  should  pay  A.  £150,'  and  each  should  execute  a  release  of  ail  actions, 
&c.  to  the  other ;  it  was  stated  that  in  consideration  of  the  £150  paid, 
and  of  a  release  executed  by  B.,  A.  thereby  released  to  B.  all  actions 
and  all  causes  of  actions,  dec. ;  afterwards  in  an  action  of  covenant 
brought  by  A.  against  B.  and  C,  to  recover  the  interest  of  certain  mo- 
ney lent  by  A.,  and  which  B.  &  C.  as  overseers  of  the  poor  had  cove« 
nanted  to  re«pay  ;  B.  pleaded  this  release  in  bar,  and  at  the  trial  A.  of« 
fered  to  prove  the  facts  from  winch  the  release  originated,  to  shew  that 
they  had  no  connection  with  or  reference  to  the  subject  of  the  action, 
which  evidence  was  admitted,  subjeet  to  the  opinion  of  the  court :  and 
the  court  held  that  it  had  been  rightly  received;  for  the  recital  restnua* 
ed  the  efiect  of  the  general  words  of  the  release,  and  confined  tbeoi  to 
the  actions  which  had  been  then  pending  between  A.  and  Bi  as  men- 
tioned and  referred  to  by  it.  3  B.  &  Ad.  175.  Where  a  &rm  was  let 
from  the  Lady-day  following,  by  an  agreement  not  under  seat,  puol 
evidence,  showing  that  the  understanding  of  the  parties  was  that  the 
tenancy  was  to  commence  on  old  Lady^day,  was  holden  admissible;  3 
D.  &  R.  507 ;  although  it  would  be  otherwise  if  the  letting  were  by 
deed.  11  East,  812.  Where  a  deed  purported  to  grant  all  the  coal 
mines  under  certain  lands  in  the  tenure  and  occupation  of  widow  Keliet 
and  son,  and  the  grantor  at  the  time  bad  no  lands  in  the  occupation  of 
persons  of  that  name  ;  the  court  held  that  this  was  a  latent  ambiguity, 
and  that .  parol  or  documentary  evidence  was  admissible  to  shew  what 
lands  were  intended  by  these  words.  1  Barn.  &  Aid.  247.  So  where  a 
man,  having  seventeen  freehold  messuages  at  Chelsea,  devised  all  bis  free* 
hold  estates  to  another,  but  afterwards  levied  a  fine  of  twelve  messuages 
at  Chelsea ;  Best,  C.  J.  held  that  evidence  might  be  given  to  explain  as 
to  which  twelve  of  the  seventeen  houses  the  finenvas  intended  to  be  lev* 
ied.    By.  &  M*  88*    1  Car.  &.£.  384.    And  the  same  point*  was  so 
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ruled  afterwtrds  by  Lord  Tenlerden,  C.  J.   2  Car.  &  P.  173.   So»  whera 
*aiDaa  devised  lo  his  son  all  his  **  freehold  messuage  or  teoemetUtsiu 
uate  in  the  parish  of  the  Holy  Trinity  ia  Cambridge,  whareia  be  now 
lives/'  and  to  his  daoghter  all  liis  ^  freehold  front  messuage  or  tenement 
in  King  Street  in  the  said  parish*  with  the  appurtenances  Cliereiiato  be- 
longing;.now  in  the  occupation  of  Edwai;ds  f  the  houses  a(()oined  each 
other,  and  there  was  a  coal  cellar  within  the   boundariep  of  the  latter, 
w&ich  the  testator  during  his  life-time,  and  the  son  sinee  bis  death,  bad 
unifonnly  occupied  with  the  house  devised  to  the  son :  held  that  evi* 
dence  of  this  foci  might  be  given  to  shew  that  tbe  testator  m^ant  tb«^t 
the  scMi  should  haVe  ail  that  be  occupied  at  the  time  of  tbe  making-  of 
the  will,  inchiding  the  coal  in  the  cellar  in  question.    2  Bjog.  466.    And 
on  tbe  other  hand,  where  a  testator  devised.  **  all  that  my  farm,  lands 
and  hereditaments  called  Trc^ue's  Farm,  situate  within  tbe  Parish  of 
Dariey,  in  the  county  of  Derby,  now  in  the  occupation  of  A.  Clay,  unto 
my  brother  John  Southern,"  it  was  holden  thsit  evidence  WM  admissible 
to  shew  that  the  testator  meant  thereby  to  devise  the  whole  of  Trouge's 
fitrm,  although  a  part  of  it  was  not  in  the  occupation  of  Clay ;  the  cour^ 
saying  that  parcel  or  no  parcel  was  always  a  qu<Qstion  of  evidence  for 
a  jury.     1  M.  d&  S.  290«    So  where  an  agreement  was  to  convey  "  all 
those  brickworks  in  the  possession  of  A.^1}.'*  it  was  holden  that  declara- 
tions of  the  party,  at  the  time  of  the  agreementt  m^gbt  be  given  in 
evidence  to  shew  wtiat  works  were  intended.     1  Cromp.  &  J.  90.    So, 
where  a  testator  devised  his  manor  of  Barrow  Mincbin,  the  mansion 
house  called  Barrow  Court  thereto  jbelongipg^  apd  the.,park,  and  all  his 
freehold  messuages,  lands  &c.  '^  thereunto  belonging,"  situate  in  the 
parish  of  Barrow  Minchin  and  Barrow  Gurney,  to  bis  eldest  son  for 
life,  remainder  to  his  second  son  in  tail ;  and  .in  fact  there  were  no  mes- 
suage or  lands,  ^tceipt  the-  mansion  bouserand  park,  belonging  to  the 
manbr,  the  property  of  the  testa;tor,  but  he  had  a  freebolc)  farm  within 
the  parish  of  Barrow -Mincbin  and  Barrow  Gurney,  which  was  not 
parcel  of  the  manor,  and  which  he  bad  purchased  a  few  months  before 
be  made  his  will :  tbe  court  held  that  evidence  shewing  the  date  of  that 
purchiase,  tbe  state  of  the  .testator's  family,  his  eldest  son  being  other- 
wise provided  for^  and  other  circumstances,, was  admissible  to  shew  that 
he  intended  tbe  devise  in  question  to  pass  the  farm  recently  purcliased, 
and  of  which  there  could  have  been  no  doubt,  if  it  were  not  for  the 
mistake  of  intrdducing  the  words ''  thereunto  belonging''  as  above  men- 
tioned. 2Bi&Ad<ilph.680.  So,if  a  devise  be  to  A*  byname,  but  with  a 
deseription /annexed  which  wai  applicable  neither  to  A.  nor  to  any  other 
perskm,  the  description  may  be  rejected  as  surplusage,  and  then  A.  will 
take  nnder  tbe  devise.    6  T  R.  671.    4  Dow.  65.  per  Gibbs,  C.  J. 

•       [»445l 


446  PAROL  EVIBBNCB. 

So,  if  the  ddvi«or  gave  iaitrudtioDs  to  bb  attorney  to  imert.the  naUw 
of  A.,  and  the  attorney  by  mistake  insert  the  name  of  B.,  parol  evidesoe 
^this  fact  wilt  be  admitted  ^  6  T.  R.  671.    2  P.  Wms.  141  :  bat  puol 
evidence  of  declarations  of  the  testator  previously  to  the  makiog  of  the 
will  cannot  be  received.    Id.    So  in  the  case  of  written  contract,  parol 
evidence  maybe  admitted  to  shew  whether  the  party  made  it  on  his 
own  account,  or  merely  as  ugeni  for  another.    See  7  Tannt.  295.    So^ 
^  where  a  person  was  entitled  to  certain  premises,  out  of  which  his 
daughter  was  entitled  to  a  certain  annuity,  and  an  agreenioDt  for  graol^ 
ing  a  lease  of  the  premises  was  signed  by  bis  son,  expressly  as  agent 
for  his  sister :  it  was  holden  by  Best,  G.  J.  that  parol  evidence  was  ad* 
missible  to  prove  that  the  son  signed  the  agreenidiit  as  agent  for  his 
father,  and  not  for  his  sister.    1  Car.  dt  P.  580*    But  where  a  teeta* 
tor  devised  all  his  estates  in  the  county  of  LioMrlck,  and  in  the  cily  of 
Limeriek,  to  certain  trustees;  and  be  had  a  small  estate  in  the  city  of 
Limerick,  vrhich  ift  was  admitted  passed  by  the  will,  but  hA  hod  node  in 
the  county  of  LinAerick ;  lie  had  however  estates  in  the  county  of 
Clare,  and  in  the  draft  of  the  will,  sobntntted  to  and  approved  by  the 
testator,  the  devise  wud  of  bis  estates  in  the  counties^of  Clare,  Limer* 
ick,  and  in  the  city'  of  Limerick,  but -a  conveyance^,  to  whom  the  wiU 
was  submitted,  by  mistake,  aad  without  aothnrity  or  instruotiODs,  stmdk 
out  the  county  of  ClAfe,  and  the  testator  ettanioi  the  will  without 
noticing  the  alteratioa :  the  question  was,  whetiier  parol  evideiiee  of 
these  facty,  and  that  the  Odtife  in  the  city  of  Limerick  was  wholly  in* 
sufficient  to  answer  the  trnsta  of  the  will,  coulct  be  admitted;  to  shew 
that  the  intention  of  the  testaior  was  to  pass'  by  his  wiil  the  estates  m 
the  county  of  Clare :  the  Lord  CfaaJk^eUor,  and  the  Chief  JoteCioe  of  the 
Common  Pleas  and  Chief  Bamm  of  the  EjKjheqoep,  whom  he  haA  called 
on  to  assist  him,  held  that  the  evidence,  vwis  not  a^missiblet  as  the  effect 
of  it  would  be,  not  ta  explain  M  ambiguity,  but  to  make  the  teetatoc 
devise  estates  which  were  not  meationed;  at  all  in  tlie  will    8  Bing* 
244.    Where  a  devise  is  to  A.  by  oamey  with  a. description  aiiaexed« 
applicable  not  to  A.  but  fo  B„  neSAe*  ishall  take^  an  account  of  the  un- 
certainty, bnt  the  estate  sbatt  go  totheheirat^lawr;  andpaiol  evi- 
dence  is  not  admissible  toshew  that  f^  devisbr  meant  to  leave  tte 
premises  to  A.    M.    But  where  a  devise  was  toi  Geoige  Hdthwaite. 
the  eldest  son  of  John  Hulhwaite,  of  Notlinghamy  for  life,  rsoiaimler.to 
his  issue,  remainder  to  Stokeham  Huthwaitd,  second  son  of  the  aaid 
John  Huthwalte,  for  life,  remainder  to  his  issueir  remaindet  td  John 
Huthwaite,  third  son  of  the  said  John  Hctthwaiie,  dtc ;  IoImh  was  in 
iact  the  second  son,  and  Stokeham  the  tbhid^  w  Ibat  it  vra»  evidmt  the 
testajtor  m^istopk  either  the  name  or  the  tfescjiplioii  4rf  tie  party  who 
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was  first  to  take  under  his  will,  in  case  of  George  the  Eldest  son  dying 
without  issue ;  the  Court  of  King's  Bench,  upon  error  from  the  Com- 
QM>n  Pleas  (see  8  Taunt.  806),  held,  that  evidence  of  the  state  of 
the  testator's  famiiyt  and  other  circumstances,  was  admissible,  to 
shew  whether  the  testator  had  made  a  mistake  in  the  name  or  not ;  if 
such  evidence  were  given,  the  jury  might  judge  of  it,  and  decide 
accordingly;  but  if  no  such  evidence  was  given,  then  it  would 
be  a  mere  question  of  law,  as  to  the  intention  of  the  testator,  to 
be  collected  from  the  will  itself.  3  B.  &  Aid.  632.  Where  a 
devise  was  ^'  unto  Matthew  Westlake  my  brother,  and  to  Simon 
Westlake  my  brother's  son,"  of  certain  premises ;  it  appeared  that 
the  testator  had  in  fact  three  brothers,  each  of  whom  had  a  son 
named  Simon ;  and  evidence  was  tendered  and  received,  of  decla- 
rations by  the  testator  that  he  intended  to  devise  the  property  to 
*Simoa  the  son  of  his  brother  Richard,  and  not  Simon  the  son  of  his 
brother  Mathew  :  but  the  court  held  that  the  evidence  ought  not  to 
have  been  received ;  for  the  fact  of  the  testator  having  three  brothers., 
each  of  whom  had  a  son  Simon,  raised  in  this  case  no  ambiguity  what- 
ever, as  the  words  ^'  my  brother's  son,"  from  the  manner  in  which  they 
were  used  in  the  will,  must  necessarily  mean,  in  legal  construction,  the 
son  of  that  brother  who  was  immediately  before  mentioned,  and  who 
was  thus  particularly  in  the  testator^s  mind.    4  B.  &  Aid.  57* 

As  to  mercantile  contracts,  they  may  be  explained  by  parol  evidence 
of  the  usage  of  the  particular  trade.  Where  a  question  arose  as  to  the 
meaning  of  the  words  '*  bales  of  cotton,"  in  a  charter-party  upon  a 
voyage  from  AJexandria  to  Liverpool,  and  for  one  party  it  was  proved 
that  in  the  cotton  trade,  when  cotton  is  merely  put  into  a  bag,  it  is  calr 
led  a  bag  of  cotton;  but  when  it  is  compressed  into  a  cubical  form,  so 
as  to  take  up  less  room,  it  is  then  called  a  bale  of  cotton :  by  the  other 
party,  it  was  admitted  that  such  was  the  case,  with  respect  to  cotton 
brought  from  Calcutta ;  but  as  to  cotton  from  Alexandria,  where  they 
had  not  any  mode  of  compressing  it,  the  term  bale  or  bag  was  indis- 
criminately used,  as  meaning  the  same  thing ;  and  in  confirmation  of 
this,  the  bill  of  lading  of  the  cotton  in  question  was  put  in  evidence, 
where  the  expression  was  1400  **  bales"  of  cotton,  although  they  were 
in  fact  not  compressed;  the  broker  also  gave  evidence  of  conversation 
that  passed  between  the  parties  at  the  time  of  entering  into  the  charter- 
party  :  Abbott,  C.  J.  thought  that  the  broker's  account  of  what  passed 
at  the  time  of  making  the  contract,  was  too  dangerous  evidence  to  be 
relied  upon  in  a  case  of  this  kind,  but  left  it  to  the  jury  to  say  what  was 
meant  by  the  word  '*  bale,"  saying  that  if  it  had  a  particular  meaning  in 
the  trade  between  Alexandria  and  Liverpool,  it  must  govern  this  case, 
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bat  he  would  expect  it  to  be  strictly  proved ;  the  jury,  who  were  special, 
found  that  the  term  "  bale  of  cotton^  meant  a  compressed  bale.  2  Car. 
&  P.  525.  So,  where  in  a  letter  from  St.  Domingo,  it  was  stated  that 
a  ship  would  sail  in  October,  Lord  Kenyon,  C.  J.  allowed  parol  evidence 
that  this,  among  commercial  men,  was  well  understood  to  mean  that  the 
ship  would  sail  some  time  after  the  25th  October  and  before  the  1st  or 
2d  November.  Peake,  R.  61.  But  no  usage  shall  be  allowed  to  add  to 
or  control  such  contracts.  Therefore  in  an  action  on  a  warranty  of 
bacon,  that  it  was  prime  singed  bacon,  the  court  held  that  the  defendant 
could  not  be  admitted  to  give  in  evidence  an  usage  in  the  bacon  trade 
to  receive  bacon,  to  a  certain  degree  tainted,  as  prime  singed  bacon; 
or  that  the  purchaser  should  be  precluded  from  remedy,  if  be  did  not 
point  out  the  defect  by  an  early  day.  6  Taunt.  446.  Holt,  95.  So 
where  a  contract  is  made  for  the  sale  of  goods,  without  mention  of  the 
time  they  are  to  be  taken  away ;  parol  evidence  is  not  admissible  to 
ishew  that  by  the  usage  of  the  trade  the  goods  must  be  taken  away  im* 
mediately,  unless  it  be  otherwise  stipulated  in  the  contract.  3  Camp. 
420.  So  where  a  policy  of  insurance  was  **  on  the  ship  till  moored  at 
anchor  twenty-four  hours,  and  on  the  goods  till  discharged  and  safely 
^landed,**  evidence  that  by  an  usage  in  such  cases,  the  risk  on  the  goods 
as  well  as  on  the  ship  ceased  at  the  expiration  of  twenty-four  hours, 
was  holden  to  be  inadmissible.  Parke,  Ins.  416.  But  where  by  an 
agreement  for  the  charter  of  a  vessel,  the  owners  contracted  **  forthwith* 
to  take  in  certain  goods.  Lord  Tenterden,  C.  J.  allowed  evidence  to  be 
given  that  both  parties  at  the  time  knew  that  the  ship  wanted  some  ne* 
cessary  repairs,  which  must  have  been  done  before  she  could  take  in 
the  goods ;  and  his  lordship  under  these  circumstances  held  that  the 
parties  must  have  meant  by  the  word  *'  forthwith,"  that  the  vessel  should 
be  got  ready  without  delay  and  with  reasonable  and  proper  diligence, 
and  he  put  it  to  the  jury  whether  the  owners  had  done  so.  Moody  A 
M .  300.  So,  where  a  bought  and  sold  note  stated  a  sale  of  •*  about  300 
quarters  (more  or  less)  of  foreign  rye,  shipped  on  board  the  Anna  Elis- 
abeth at  Hambro,  and  also  *'  about  50  quarters"  of  foreign  red  wheat, 
per  same  vessel ;  in  fact  the  vessel  brought  345  quarters  of  rye  and  91 
of  wheat,  and  the  buyer  offered  to  take  the  300  quarters  of  rye  and  50 
of  wheat,  but  the  seller  refused  to  deliver  less  than  the  whole ;  in  an 
action  by  the  buyer  against  the  seller,  he  proved  in  evidence  that  in  the 
com  trade,  where  the  words  '*  more  or  less"  are  used  in  a  contract,  it  is 
contrary  to  the  custom  of  merchants  to  require  the  purchaser  to  accept 
so  large  an  excess  over  the  quantity  specified,  as  was  required  to  be 
taken  upon  this  occasion ;  this  evidence  was  objected  to,  but  received, 
and  a  verdict  was  found  for  the  plaintiff,  with  leave  to  the  defendant  to 
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move  to  enter  a  noDsuit :  such  motion  being  made,  the  court  held  it  to 
be  imnoaterial  whether  the  evidence  was  properly  received  or  not ;  if 
properly  received,  the  verdict  was  right ;  if  improperly  received,  then 
the  court  had  to  put  a  construction  on  those  words,  and  they  were  of 
opinion  that  the  excess  of  the  quantity  was  greater  than  the  terms  of 
the  contract  warranted.  2  6,  6c  Adolph.  106.  So  a  clerk  in  a  mer- 
chant's  counting  house  may  be  called  as  a  witness  lo  prove  the  meaning 
of  a  particular  entry  in  the  books  of  the  office,  made  by  a  fellow  clerk 
since  deceased.    3  Car.  &  P.  $32. 

So  the  oustom  of  the  place  where  the  parties  to  a  contract  reside, 
may  be  given  in  evidence  to  explain  the  meaning  of  particular  expres- 
sions in  it;  Thus,  for  instance,  if  premises  be  let  by  parol  from  Lady* 
Day,  evidence  of  the  custom  of  the  country  may  be  given,  to  shew  that 
the  parties  meant  that  the  tenancy  was  to  commence  from  Old  Lady- 
Day  ;  4  B.  &  Aid.  588.  1  Esp.  198,  and  see  3  D.  &  R.  507  ;  but  if 
the  letting  were  by  deed,  it  would  be  otherwise.  11  East,  312.>  So, 
where  in  a  lease  of  a  rabbit  warren,  the  lessee  covenanted  that  at  the 
expiration  of  the  lease  he  would  leave  10,000  rabbits  in  the  warren,  the 
lessor  paying  60/.  perthousand  for  them;  in  an  action  afterwards  brought 
by  the  lessee  against  the  lessor,  to  recover  the  value  of  the  rabbits  left, 
the  lessor  was  allowed  to  prove,  that  by  the  custom  of  the  country  a 
thousand  rabbits. consisted  of  1200 :  and  the  court  held  that  this  evidence 
was  properly  received ;  Lord  Tenterden,  C.  J.  saying  that  it  must  be 
supposed  that  the  term  **  thousand"  was  used  by  the  parties  in  the  sense 
in  which  it  was  usually  understood  in  the  place  where  the  contract  was 
*made,  when  applied  to  the  subject  of  rabbits^  and  parol  evidence  was 
admissible  to  shew  what  that  sense  was.    3  B.  &  Adolph.  728. 

Evidence  of  a  constant  usage,  is  also  admitted  in  order  to  explain 
general  terms  in  ancient  grants.  1  Esp.  322.  1  Camp.  22.  190.  3 
firod.  &  B.  403. 

What  we  have  now  been  treating  of,  are  latent  ambiguities.  But 
patent  ambiguities,  or  those  which  are  apparent  upon  the  face  of  the 
instrument,  cannot  be  explained  by  parol  evidence.  As,  for  instance, 
where  the  name  of  the  devisee  is  omitted  in  a  will,  parol  evidence  is 
not  admissible  to  shew  to  whom  the  testator  meant  to  leave  his  proper- 
ty. 3  Atk.  257.  But  where  a  blank  was  left  for  the  christian  name 
only,  such  evidence  has  been  admitted.     3  Yes.  148.    4  Ves.  680. 

Thirdly^  it  is  a  general  rule  that  parol  evidence  shall  not  be  received 
of  any  thing  which  is  not  immediately  within  the  knowledge  of  the 
witness ;  he  must  speak  of  facts  which  happened  in  his  presence  or 
witihio  bis  hearing.  To  this  however  there  are  one  or  two  exceptions, 
b  a  maiter  of  sciencsj  a  person  intimately  acquainted  with  it^  may  be 
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called  u|>on  to  give  his  opinion  as  to  the  probable  resolt  or  consequence 
from  certain  facts  already  proved.    As,  for  instance,  if  it  ^ere  required 
to  determine  whether  a  man  died  of  any  particular  disease ;  symptoms 
being  proved,  a  physician  may  be  called  upon  to  give  in  evidence  hit 
opinion  as  to  the  disease  of  which  the  party  died,  as  founded  upon  the 
symptoms  so  proved,  although  he  had  never  seen  the  deceased.     So, 
when  a  question  arises  as  to  the  sea-worthiness  of  a  ship,  after  evi- 
dence has  been  giv^en  of  her  condition,  experienced  shipwrights  may  be 
called  to  say  whether,  upon  the  facts  sworn  to,  she  was  in  their  opin- 
ion seaworthy  or  not,  although  they  may  have  never  seea  her.    1  Camp. 
117.    It  was  formerly  holden,  that  a  person  conversant  in  the  business 
of  insurance,  might  be  called  upon  in  evidence  to  say,  as  a  matter  of 
judgment,  whether  the  communication  of  certain  facts  would  not  have 
been  material  to  the  underwriter,  and  whether  such  commuoication 
would  not  have  enhanced  the  premium ;  2  Stark.  258. 10  B.  &  C.  527  ; 
but  this  has  since  been  overruled.     5  B.  &  Adol.  840.  and  see  3  Burr. 
1005,  1013,  1014.  Holt.  283.    But  in  an  action  against  an  insurance 
broker,  for  negligence  and  want  of  skill  in  procuring  a  policy  of  insu- 
rance to  be  altered,  it  was  holden  that  the  defendant  might  call  other 
brokers  as  witnesses,  to  prove  that  a  skilful  insurance  broker,  in  their 
judgment,  would  have  procured  the  policy  to  be  altered  in  the  same  way 
upon  the  same  instructions.     10  Bing.  57.    So  in  an  action  agaiost  the 
owners  of  a  ship,  by  a  passenger,  for  injury  sustained  by  him  through 
the  negligence  of  the  second  mate,  &c.,  Abbott,  C.  J.  held  that  the 
plaintiff  might  call  as  a  witness  a  person  experienced  in  nautical  aflairs, 
state  to  him  what  had  been  done,  and  ask  him  if  an  officer  of  compe- 
tent skill  would  have  done  so.     1  Car.  &  P.  70.     Where  a  physician 
brought  an  action  for  a  libel,  imputing  to  him  the  having  prescribed 
improper  medicines  to  a  child,  the  plaintiff  in  order  to  prove  that  the 
medicines  were  proper,  and  the  doses  such  as  were  usually  ordered  by 
the  profession,  tendered  in  evidence  medical  books  of  authority  Qpon 
the  *snbject ;  but  Tindal  C.  J.  held  that  such  evidence  could  not  be  re- 
ceived ;  but  he  said  that  he  might  call  medical  men  of  competent  skill, 
and  ask  them  their  opinion  upon  the  subject,  and  might  even  question 
them  as  to  the  grounds  of  their  opinion.    5  Car.  &  P.  73.    But  where 
in  an  action  by  a  physician  for  a  libel,  stating  that  Dr.  T.,  another  naed- 
ical  man,  had  refused  to  act  with  him  on  account  of  something  done  by 
him,  and  that  Dr.  T.,  by  doing  so,  had  honourably  and  faithfully  dis- 
charged his  duty  to  his  medical  brethren,  and  it  was  hoped  every  ether 
medical  man  would  do  the  same ;  the  defendant,  who  had  justified,  pro- 
posed to  call  an  eminent  physician  as  a  witness,  and  to  ask  him  if  be 
would  meet  the  plaintiff  in  consultation,  and  if  Dn  T.,  by  refusing  to 
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act  with  the  plaintiff,  had  not  honourably  and  faithfully  discharged  bis 
duty  to  the  medical  profession :  but  Tindal,  0.  J.  refused  to  allow  him 
fo  do  so,  and  the  court  afterwards  held  the  evidence  to  be  inadmissible. 
t>  Bing.  333. 

Hearsay  evidence  is  also  an  exception  to  the  above  rule,  in  some 
instances.    The  general  rule  undoubtedly  is,  that  hearsay  is  no  evidence, 
and  for  two  reasons :  what  the  other  person  said,  was  not  upon  oath ; 
and  the  party  who  is  to  be  affected  by  it,  had  no  opportunity  of  cross- 
examining  him.    Gilb.  Ev.  149.    But  in  questions  of  legitimacy,  and 
in  questions  of  pedigree,  in  the  absence  of  positive  proof,  the  decla« 
rations  of  persons  who  are  since  dead  are  admissible  in  evidence. 
BuL  N.  P.  204.  and  see  3  T.  R.  707.    Cowp.  591.    The  declarations 
however  must  be  those  of  members  of  the  family ;  the  declarations  of 
mere  acquaintances,  however  intimate,  or  of  servants,  are  not  admissi- 
ble ;  2  Bing.  86.     13  Ves.t  Jun.  514,  147;  even  the  dying  declarations 
of  a  servant  are  not  admissible.    4  B.  &  Aid.  53.    But  the  husband  of 
a  feoiale  relation  is  deemed  one  of  the  family,  for  this  purpose,  and  his 
declarations  are  evidence.     Ky.  &  M.  297.    These  declarations,  also, 
to  be  evidence,  must  have  been  ante  litem  motam :  for  if  otherwise,  they 
are   inadmissible.    Per  Wood  B.  Berkeley  Peerage  Case.    4  Camp. 
406.  and  see  post,  p.  469.    But  if  made  ante  Ktem  motam,  it  is  no  ob- 
jection  that  the  party  who  made  them  was  at  the  time  interested  as  to 
the  matter  of  ths  declarations.    Ry.  &  M.  141.  cor.  Abbott,  C.  J.    So, 
hearsay  is  admissible  evidence  to  prove  the  death  of  a  person  beyond 
sea.     Bui.  N.  P.  294.     15  East,  293.    So,  the  declarations  of  tenants, 
are  admissible  evidence  after    their  death,  to  shew  that  a  certain 
piece  of  land    is  parcel  of  the  estate  which  they    occupied ;  and 
proof,  in  addition,  that  they  exercised  acts  of  ownership  in  it,   not 
resisted  by  contrary  evidence,  is  decisive.    2  T.  R.  53.  and  see  14 
East,  332.    2  M.  &  S.  49.     1  M.  &  S.  77,  679.  but  see  14  East,  323. 
So  whore   the  plaintiff  claimed  as  devisee  is  remainder  under  a  will 
made  twenty-seven  years  before,  under  which  there  was  no  posses- 
sion ;  declarations  by  the  tenant  who  was  in  possession  at  the  time, 
that  he  held  as  tenant   to  the  devisor,  were    holden  to   be  admis- 
sible evidence  to   prove  seisin    in  the  devisor.    2  T.  R.    55.    See 
Bui.  N.  P.  295.     1  Wils.  215.    So  upon  an  issue  between  A.  and  B. 
whether  C.  died  possessed  of  certain  propeity,  it  was  holden  that 
declarations  by    C.    that    she  had    assigned  the    property   to    A., 
*were  admissible  evidence.     1  Taunt.   141.    So,  in  questions  of  pre- 
scription, hearsay  is  good  evidence  to  prove  a  general  reputation  in  the 
neighbourhood  upon  the  subject.    Bui.  N.  P.  295.    See  3  T.  R  707. 
but  see  14  Easty  327.  n.    And  the  declarations  in  these  cases,  like  those 
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in  the  case  of  pedigree,  must  appear  to  have  been  made  anU  UUm 
8  Camp.  444.    See  4  M •  &  S.  486.    So,  general  evidence  of  reputa* 
tioo,  is  admissible  to  prove  a  particular  custom ;  14  East,  337.  n ;  soch 
as  the  custom  of  a  manor,  that  in  default  of  sons  the  eldest  daughter 
should  take,  and  in  defiiult  of  daughters  the  eldest  sister,  12  East,  62, 
or  the  like.    So,  general  reputation  that  a^aan  and  woman,  livisg  to- 
gether, are  husband  and  wife,  is  good  evidence  of  the  marriage  in  an 
action  by  their  heir,  even  although  the  father  and  mother  be  livioig,  mad 
might  be  examined  as  witnesses*    4  Bing.  .266.    But  general  reputa* 
lion  is  no  evidence  whatever  of  the  ownership  of  property ;  14  EagU 
323  ;  even  though  coofded  with  other  evidence*    Id.    But  proof  of  ni^ 
disputed  acts  of  ownership  exercised  by  a  party  over  property,  is  ad- 
missible evidence,  as  raising  a  presumption  of  a  grant  or  reaervatioa 
formerly  made,  corresponding  in  extent  with  the  rights  exercised ;  so^ 
proof  of  a  forbearance  to  interfere  with  such  acts  of  ownership,  by 
parties  whose  interest  it  was  to  interfere,  if  they  had  a  right  to  do  so, 
is  admissible  evidence  to  prove  the  right ;  14  East,  832,  and  see  ante, 
p.  366 ;  and  the  declarations  of  such  persons  accompanying  such  acts 
of  forbearance,  and  explaining  the  reason  of  them,  are  also  admissible 
in  evidence.    Id.    And  where  an  entire  district  is  holden  under  one 
title,  proof  of  acts  of  ownership  in  different  parts  of  it,  is  admissible  as 
evidence  of  the  same  right  throughout  the  whole.     Id.  d&  7  Bing«  832. 
Therefore  where  the  owner  of  a  large  estate,  surrounded  by  a  ring  fence, 
claimed  the  trees  growing  in  a  belt  of  fifteen  feet  wide  round  the  fence, 
although  he  did  not  claim  the  land  on  which  they  grew,  evidence  of  ads 
of  undisputed  ownership  exercised  by  him  and  his  ancestors  in  cutting 
down  &c  the  trees  growing  in  the  belt,  and  instances  of  the  forbear* 
«nee  of  the  owners  of  the  land  of  the  belt  to  cut  down  the  trees,  was 
Jioldea  to  be  evidence  of  the  right  claimed,  as  being  presumptive  evi- 
dence either  of  a  grant  to  the  party  or  his  ancestors,  by  the  owners  of 
the  land  of  the  belt,  of  the  trees  there  growing  or  thereafter  to  grow  in 
it,  or  of  a  grant  by  such  party  or  his  ancestor  of  the  land  of  the  belt, 
reserving  to  himself  the  trees*  *  14  East,  332.    And  although  the  dis- 
pute in  that  case  respected  the  trees  growing  in  a  small  portion  of  the 
belt,  it  was  holden  that  evidence  of  such  acts  of  ownership  ia  all  the 
other  parts  of  it,  was  equally  admissible,  as  evidence  of  such  acts  ia 
the  part  in  question.    Id    So  where  the  lord  of  a  manor  claimed  a 
piece  of  land  lying  between  old  iaclosures  and  the  road,  it  was  boldsB 
that  he  might  support  his  ckim  by  evidence  of  acts  of  ownership^  net 
only  in  the  place  in  question,  but  ia  other  strips  of  uainclosed  land  as 
the  road  side  within  the  manor.    1  Biog.  332.    So,  what  a  witness 
{since  dead)  swore  at  a  former  trial  between  the  same  partjes,  may  be 
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given  in  evidence,  either  by  reading  it  from  the  judge's  notes,  or  by  pro- 
ving it  by  the  parol  testimony  of  any  person  who  heard  it.  8  Taunt. 
202,  and  see  ante,  392.  Also,  what  a  witness  has  been  heard  to  say  at 
^another  time,  may  be  given  in  evidence,  in  order  to  invalidate  or  con- 
firm the  testimony  he  gives  in  ooort.  2  Hawk.  c.  46.  s.  14.  Gilb.  Ev. 
150.  In  cases  wiiere  hearsay  is.  receivable  as  evidence  in  questions  of 
pedigree  and  the  like,  a  special  verdict  in  an  action  between  other 
parties,  Bol.  N.  P.  288,  ancient  deeds  and  papers,  the  custody  of  which 
is  satisfactorily  accounted  for,  see  11  East,  504.  5  T.  K.  412.  n.  and 
ante,  p.  414,  415,  an  entry  by  the  father  or  other  relation  in  the  family 
bible  or  in  any  other  book  or  paper,  ante,  p.  411,  412,  an  inscription  on 
m  tomb-stone,  Id.  t>r  the  Kke,  are  also  admissible  evidence  for  the  same 
purposes. 

It  may  be  necessary  to  add,  that  in  civil  actions,  the  single  testimony 
of  one  credible  witness  is  sufficient  to  prove  any  fact ;  see  Garth.  144, 
per  Holt ;  although  the  rule  is  otherwise,  in  some  few  instances,  in 
criminal  cases. 

^Sbct.  II. 

Persons  deemed  incompetent  as  witnesses,  and  who  therefore  will 
not  be  allowed  to  give  evidence  in  a  civil  action,  may  be  classed  as  fol- 
lows ;  those  who  do  not  appear  to  have  sufficient  discretion ;  those  who 
do  not  appear  to  have  a  right  lense  of  the  sanctity  and  moral  obligation 
of  an  oath ;  those  whose  crimes  have  rendered  them  infamous ;  those 
who  are  interested  in  the  evem  of  the  suit ;  those  who  stand  in  the 
relation  of  husband  or  wife  to  either  party;  and  lastly,  the  counsel  and 
solicitors  of  the  parties,  in  some  instances. 

PVom  want  of  discretion^]  An  ideot  shall  not  be  allowed  to  give 
evidence;  Co.  Lit.  6  b.  Gilb.  Ev.  144;  nor  a  lunatic,  Co.  Lit  6  b. 
Gilb.  Ev.  144,  unless  during  a  lucid  interval^  Com.  Dig.  Testm.  A  1 ; 
nor  a  person  who  is  deaf,  dumb  and  blind.  But  a  person  who  is  deaf 
"and  dumb,  merely,  is  not  incompetent ;  and  he  may  be  examined  through 
the  meiKum  of  a  sworn  interpreter,  who  understands  his  signs  ;  Rex  v. 
PoOockf  MS.  1814;  or  the  qnestions  may  be  put,  and  his  answers  given 
in  writing.  ^  Car.  &  P.  127.  So,  an  infant  of  any  age  may  be  a  wit- 
iiess,  even  in  eriminal  cases,  provided  such  infant  appear  sufficiently  to 
tmderstand  the  nature  and  moral  obligation  of  an  oath.  Leach,  180. 
104.  See  2  Hale,  2f8.  284.  Gmn.  Dig.  Testm.  A.  1.  2  Str.  TOO. 
«ilb.  Ev.  144. 
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From  want  of  /ie/^'on.]  It  is  not  necessary  that  a  witness  shoidd 
be  a  Christian*  or  even  believe  in  the  Old  Testament,  as  laid  down  in 
some  of  the  older  authorities ;  see  Co.  Lit.  6  b.  Gilb.  £v.  148,  143 ; 
it  is  sufficient  if  he  believe  in  a  Crod,  in  a  future  state  of  rewards  and 
puaishments,  and  in  the  moral  obligation  of  the  oath  he  is  about  to  take. 
Willes,  538.  1  Atk.  19.  2L  1  Wils.  84.  Bui.  N.  P.  292.  Peake,  14. 
Thus,  Christians  of  all  sects  and  denominations,  see  Leach,  319.  Peake, 
14.  33.  211,  Jews,  Gilb.  Ev.  143.  2  Str.  821,  Turks,  Moors  and  other 
Mosliminn,  see  2  Str.  1104,  Gentoos,  Willes,  538.  1  Atk.  19.  21,  1 
Wils.  84,  and  the  *^like,  may  be  witnesses.  But  a  man  wholly  without 
religion,  and  having  no  belief  in  the  moral  obligation  of  an  oath,  shall 
not  be  received  to  give  evidence  in  any  case  whatever.  1  Atk.  44.  Bui. 
N.  P.  292. 

From  Infamy.']  Persons  convicted  of  treason,  felony,  piracy  prtsmu- 
nirCf  perjury,  forgery  on  statute  5  El.  c.  14,  2  Hawk.  c.  46.  s.  19.  Gilb. 
Ev.  139.  2  Ko.  Abr.  686.  Co.  Lit.  6,  or  any  other  species  of  the  cri' 
menfalsit  such  as  conspiracy,  barretry  and  the  like,  1  Leach,  349.  2 
Salk.  690,  shall  not  be  allowed  to  give  evidence.  The  conspiracy  here 
mentioned,  means  seemingly  such  conspiracy  only  as  the  old  writ  of 
conspiracy  would  lie  for,  namely,  a  conspiracy  falsely  to  indict  a  man 
who  is  afterwards  acquitted,  or  to  prevent  or  obstruct  the  course  of 
justice  or  the  like,  and  not  such  offences  as  are  usually  made  the  subject 
of  the  modern  indictment  for  conspiracy.  Therefore  Sir  William  Scott 
after  great  consideration,  determined  that  a  conviction  of  a  conspiracy 
to  commit  a  fraud,  did  not  render  an  affidavit  of  the  convict  inadmissi- 
ble. 2  Dods.  R.  174.  So,  a  conviction  upon  an  indictment  for  a  con- 
spiracy to  raise  the  price  of  the  public  funds,  by  spreading  false  ra- 
mours  concerning  them,  was  holden  not  to  render  a  witness  incompe- 
tent.  3  Stark;  K.  21.  But  in  a  case  where  it  appeared  that  the  witneaa 
was  convicted  of  a  conspiracy  to  obstruct  the  coarse  of  justice,  by 
bribing  a  witness  not  to  appear  upon  a  trial,  Gaselee,  J.,  after  consulting 
with  Littledale,  J.  held  that  he  was  not  a  competent  witness.  Ry.  & 
M.  434,  but  see  9  G.  4.  c.  32.  s.  4.  post.  Formerly,  it  was  the  geneFsl 
opinion  that  standing  in  the  pillory  for  any  offence,  or  undergoing  any 
other  species  of  infamous  corporal  punishment,  incapacitated  a  man  from 
being  a  witness  ;  2  Hawk,  c  46.  s.  19.  Co.  Lit.  6  b.  5  Mod.  74.  2 
Salk.  461.  689 ;  but  it  is  now  settled  that  it  is  the  infamy  of  the  crime, 
and  not  the  nature  or  mode  of  the  punishment,  that  destroys  the  compe* 
tency  ;  2  Wils.  18.  Gilb.  Ev.  140  ;  and  therefore  if  a  man  have  stood 
in  the  pillory  for  a  libel,  or  for  seditious  words,  or  the  like,  he  is  not 
thereby  disabled  from  being  a  witness.  Gilb.  Ev.  140,  141.  R.  3  Lev. 
426.    When  it  was  objected  to  the  competency  of  a  witness,  that  be 
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had  been  convicted  of  keeping  a  public  gaming  bouse,  Abbotti  C.  J. 
8tid  tbat  DO  authority  being  shewn  to  prove  that  he  was  incompetent  on 
that  account,  he  thou^ght  himself  bound  to  receive  his  evidence.  Ry, 
b  M.  270.  and  see  0  G.  4.  c.  32.  s.  4.  infra;  So,  outlawry  in  a  civil 
soit  does  not  render  a  man  incompetent  as  a  witness ;  Co.  Lit.  6  b.  2 
Hawk.  c.  46.  s.  21 ;  nor  does  a  conviction  of  petit  larceny ;  31  Geo.  8. 
c.  85 ;  nor  has  the  mere  commission  of  any  offence  that  effect,  unless 
the  party  have  been  actually  convicted  of  it.  Kelyng.  17, 18.  .1  Sid. 
51.    Cowp.  8.    See  11  East,  809. 

But  a  pardon  of  any  of  these  offences  has  the  effect  of  restoring 
competency,  in  as  full  a  manner  as  if  the  witness  had  never  been  con- 
victed ;  2  Hawk,  c  46.  s.  22.  Gilb.  Ev;  141,  142;  and  this,  even  in  the 
case  of  perjury  at  common  law.  5  Esp.  94.  There  are  two  exceptions, 
however,  to  this :  namely,  perjury  on  the  statute  5  EL  c.  9,  and  such 
conspiracy  at  the  suit  of  the  king,  as  is  above  *mentioned ;  in  which 
case  the  incompetency  forms  a  part  of  the  judgment,  and  is  not  merely 
a  consequenee  of  it,  2  Hawk.  c.  46.  s.  22.  See  9  G.  4.  c.  82.  s.  4« 
infra. 

Also  formerly  burning  in  the  band  for  felony,  (being  quasi  a  statute 
pardon,)  T.  Raym.  869.  860.  Kelyng.  87.  Style,  888,  and  the  punish- 
ment  afterwards  substituted  for  it  by  stat  19  Geo.  8.  c.  74.  s.  3.  had 
the  same  effect  in  restorii^  competency  as  an  actual  pardon.  And 
proof  of  the  record,  wherein  it  appeared  that  clergy  was  granted  to  the 
party,  was  sufficient,  without  proving  that  he  was  burnt  in  the  hand. 
P^r  Tievor,  7  Ann.  See  Com.  Dig.  Testm.  A.  4,  but  see  5  St.  Tr.  166. 
Kelyng.  98.  But  the  bMrning  in  the  hand,  tha  punishment  substituted 
for  it,  and  indeed  the  benefit  of  clergy  altogether,  have  been  abolished 
by  Stat.  7  Ic  8  6.  4.  e.  28.  s.  6.  And  now,  by  stat  9  6.  4.  c.  82.  s.  8, 
when  any  ofiender,  convicted  of  a  felony  not  punishable  with  death, 
shall  have  endured  the  punishment  adjudged  for  it,  the  punishment  so 
endured  shall  have  the  like  effect  and  consequences  as  a  pardon  under 
the  great  seal  of  the  felony  of  which  he  was  so  convicted.  And  by 
sect.  4,  reciting  that  there  are  certain  misdemeanors  which  render  the 
parlies  convicted  thereof  incompetent  witnesses,  it  is  enacted  that  where 
aay  offender  hath  been  or  shall  be  convicted  of  any  such  misdemeanor 
(except  perjury  or  subornation  of  perjury,)  and  shall  have  endured  the 
punishment  adjudged  for  the  same,  he  shall  not,  after  the  punishment  so 
endured,  be  deemed  to  be,  by  reason  of  such  misdemeanor,  an  incompe* 
lent  witoess  in  any  court  or  proceeding,  civil  or  criminal. 

The  only  mode  of  objecting  to  the  competency  of  a  person  convicted, 
is  by  proving  the  record  of  his  convietion ;  Bui.  N.  P.  292 ;  even  the 
admission  of  the  witness  that  he  has  been  convicted,  is  not  sufficient 
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8  East,  77.  And  it  must  appear  that  he  received  judgment ;  for  merely 
being  found  guilty  of  the  offence,  is  not  sufficient.  T.  Raym.  32.  2 
Sid.  51.    Gilb.  Ev.  142,  and  see  Cowp.  8.    2  Stark.  163. 

It  may  be  necessary  to  mention,  that  you  cannot  ask  a  witness  in 
cross-examination  a  question,  the  answer  io  which  in  the  affirmative 
would  amount  to  an  admission  that  he  had  committed  some  offence  for 
which  he  might  be  subject  to  punishment.  2  Hawk.  c.  46.  a.  20.  1 
Moody  &  M.  108.  3  Taunt.  424.  1  Car.  &  P.  85,  and  see  46  G.  3,  c. 
37.  As  to  questions,  the  answers  to  which  merely  go  to  degrade  a  wit- 
ness,  but  not  to  subject  him  to  punishment,  they  may  not  only  be  asked, 
but  must  be  answered.  1  Moody  6i  M.  108.  4  T.  R.  440.  2  Stark. 
R.  241. 

From  Interest"]  It  is  a  general  rule  of  evidence,  not  io  admit  the 
testimony  of  a  witness,  who  is  to  be  a  gainer  or  loser  by  the  event  of 
the  cause,  whether  such  advantage  be  direct  and  immediate,  or  conse* 
quential  only.  Co.  Lit.  6.  Gilb.  Ev.  119,  and  see  1  Sid.  237.  2  Atk. 
615.  Hardw.  358.  4  Bur.  2251.  3  T.  R.  27.  7  T.  R.  62.  This  rule 
is  obviously  applicable  to  the  parlies  in  the  suit;  but  as  there  are  some 
peculiar  qualifications  of^t,  and  exceptions  to  it,  in  this  respect,  it  is 
thought  better  to  class  the  authorities  relative  to  parties  under  a  distinct 
head.    Vide  post,  p.  470. 

*  Where  evidence  was  required  to  ascertain  the  boundaries  of  a  par- 
ish, the  testimony  of  the  parson  was  rejected,  because  be  was  evident- 
ly interested,  the  amount  of  the  tithes  being  in  proportion  to  the  ex- 
tent of  the  parish.  7  Mod.  63.  So,  the  testimony  of  a  vendor,  shall 
not  be  received  to  support  or  prove  the  title  of  his  vendee,  if  the  feoff- 
ment &c.  contain  a  covenant  for  title  or  warranty.  Gilb.  Ev.  123;  130. 
2Ro.  Abr.  685.  See  2  Sid.  51.  1  Keb.  134.  T.  Rtfym.  32.  Style, 
482.  1  Str.  445.  2  New  Rep.  31.  On  an  issue  to  try  whether  the 
inhabitants  of  A.  were  immemurially  bound  to  repair  a  chapel,  it  was 
holden  that  the  owner  of  the  inheritance  was  not  a  competent  witness 
to  negative  the  liability  ;  although  he  had  leased  his  properly  for  years, 
at  a  rent  certain,  and  the  rate  was  payable  by  his  tenants  and  not  by 
him  ;  and  although  he  lived  in  another  county,  and  was  not  upon  the 
rate  himself:  for  he  still  had  an  interest  in  discharging  the  inheritance 
from  a  permanent  burthen.  1  B.  &  Aid.  87.  2  Stark.  215.  1  Hdt, 
619.  So,  where  a  tenant  claiming  a  right  of  common  over  a  piece  of 
waste  land,  brings  an  action  against  the  owner  of  the  adjoining  close 
for  not  repairing  an  intervening  fence  ;  the  landlord,  under  whom  the 
plaintiff  holds  the  premises  in  respect  of  which  he  claims  tlie  right  <^ 
common,  is  not  a  competent  witness  to  prove  the  right ;  1  Camp.  290  $ 
nor  would  other  persons,  who  have  a  similar  right  of  common,  be  cooh 
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peteot  witnesses  for  thmt  purpose,    Id.     I  Taunt.  261.    Skin.  174-  and 
see  1  Str.    658.    2  Esp.  679.    And  the  sanie  of  other  rights.     See  5 
Biog.  171.     So,  a  person  who  has  acted  in  breach  of  an  alleged  cus- 
tom, is  not  a  competent  witness  to  disprove  the  existence  of  the  custom. 
1  DcMjg,  374.    But  if  A.  and  B.  claim  a  right  of  common  in  a  certain 
place,  exclusively  of  all  other  persons,  and  the  right  of  A.  be  disputed 
B.  may  be  a  witness  for  A. ;  for  his  testimony  tends  to  narrow  his  own 
right.  Dot  to  support  it.     1  L.  Raym.  731.  per  Holt.    Or  if  common  be 
claimed  by  prescription  in  right  of  a  particular  estate,  another  common- 
er who  has  common  in  right  of  another  estate  is  a  competent  witness  ; 
1  T.  R.  302.  per  Buller ;  for  their  rights  are  different,  and  the  evidence 
to  maintain  the  one,  does  not  support  the  other.    Or,  when  the  question 
is  as  to  the  right  in  the  land  itself,  a  person  claiming  common  in  ii  pur 
caute  de  vicinage  is  a  competent  witness ;  for  his  right  of  common  is 
not  affected  by  the   event  of  the   suit.    Gilb.  Ev.  122.     So  where  in 
covenant  for  rent  upon  a  lease  from  B.  to  D.,  the  point  is  issue  was 
whether  A.  (the  head  landlord,  and  whose  title  both  admitted)  demised 
first  to  B.  or  to  another  person,  C. :  A.  was  holden  to  be  a  competent 
witness  to  prove  the  point  in  issue  ;  for  the  verdict  could  not  be  given 
in  evidence  in  any  action  which  should  afterwards  be  brought  either  by 
or  against  him.     3  T.  R.  308.     But  if,  in  ejectment,  two  persons,  who 
are  to  pay  rent  in  different  rights,  be  contending  for  the  possession,  the 
landlord  is  not  a  competent  witness  to  prove  the  demise,  3  T.  R.  308. 
per  Buller,  unless  he  have  parted  with  the  reversion.     Peake,  R.  101. 
The  tenant  also  is  not  a  competent  witness  to  prove  the  title  or  estate 
of  his  landlord,  for  he  would  thereby  be  upholding  his  own  possession ; 
Cowp.  621.  and  see  1  Str.  632.     5  Taunt.  185.     1  Marsh.  7.     1  Camp. 
341  ;  except  perhaps  in  the  case  of  a  tenant  at  will,  whose  interest  in 
the  land  *may  be  deemed  two  trifling  and  precarious,  to  affect  his  tes« 
timony,  Gilb.  Ev.  121.     And  in  an  action  on  the  case  by  the  reversion- 
er, for  an  injury  done  to  his  reversionary  interest  in  premises,  the  tenant 
in  possession  is  a  good  witness  for  him ;  for  he  cannot  benefit  by  the 
verdict.     1  Bing.  257.    But  where  A.  is  tenant  in  tail,  remainder  to  B. 
in  tail ;  in  an  action  by  a  third  person,  B.  cannot  be  a  witness  for  A.  to 
prove  the  title  to  the  lands  ;  for  although  his  title  is  precarious,  and  lia- 
ble to  be  destroyed  by  A.'s  suffering  a  recovery,  yet  an  estate,  such  as 
itis,  is  actually  vested  in  him.     1  Salk.  283.     2  L.  Raym.  724.     6  Bing. 
890.    Bac.  Abr.  £v.  B.     So,  where  a  witness  called  by  the  lessor  of 
plaintiff  in  ejectment,  admitted  in  cross-examination  that  the  lessor  had 
made  an  assignment  of  the   premises  in  question  twenty-four  years 
before,  for  the  purpose  of  affording  him  a  protection  from  impressment, 
bat  that  be  had  since  given  up  the  deed  to  him  :  Best,  C.  J.  held  that  the 
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witness  had  still  an  interest  in  the  premises,  which  he  might  make 
available  in  the  event  of  a  verdict  for  the  plaintiff;  and  that  therefore 
he   was  an  incompetent  witness.    Ry,  Sp.  M .  87.    Where  a  landlord 
distrained  upon  the  goods  of  an  under-tenant,  it  Was  holden,  in  replevin 
that  the  tenant  was  not  a  competent  witness  for  the  landlord ;  I  Bing. 
210;  but  the  Court  of  Ring's  Bench  have  since  decided  seemingly 
otherwise.    2  Ad.  &  E.  333.    In  ejectment,  the  defendant  called  a  wit- 
cess  to  prove  that  she  was  in  possession  of  the  premises  forty  yeari 
by  the  permission  of  the  defendant  and  his  father ;  but  Bosanquet,  J. 
held  the  witness  to  be  incompetent,  because  if  the  plaintiff  recovered, 
she  would  be  liable  for  mesne  profits.    4  Car.  &  P.  556.    In  an  action 
against  the  sheriff  for  a  false  return  to  ^fi.fa.,  which  return  stated  that 
he  had  paid  money  to  the  landlord  of  the  premises  for  arrears  of  rentf 
the  landlord  was  faolden  to  be  an  incompetent  witness  to  prove  that  the 
rent  was  due ;  for  if  it  were  not,  he  would  be  liable  over  to  the  sheriff^ 
and  the  record  in  the  present  action  would  be  evidence  against  him.     S 
Camp.  521.  and  see  3  Car.  &  P.  160.     Where  goods  were  furnished  to 
A.  at  the  request  and  on  the  credit  of  B* ;  in  an  action  against  B.  for 
the  price  of  the  goods,  it  was  holden  that  A.  was  not  a  competent  wit- 
ness for  the  plaintiff;  for  A.  was  prima  facie  liable  for  the  goods,  and 
therefore  had  a  direct  interest  in  filing  that  liability  upon  the  defendant. 
2  Camp.  200.    So  where  A.  employs  B.  to  do  certain  repairs  to  his 
house,  and  B.  employs  C.  to  do  them,  in  an  action  by  C.  against  B.  for 
the  amount,  A.  is  not  a  competent  witness  to  prove  that  he  employed 

C.  ;  Peake,  R.  134,;  but  he  would  be,  for  the  purpose  merely  of  prov* 
ing  that  the  work  was  done  by  C.     1  Car.  &  P.  76. 

Bail  are  incompetent  witnesses  for  their  principal,  in  the  action  against 
him ;  for  they  are  directly  interested  in  the  event  of  the  suit  1  T.  R. 
163.  2  Hawk.  c.  46.  s.  24.  See  1  Sir.  406.  Hardw.  133.  and  see  4 
Car.  &  P.  148.    So  are  the  wives  of  the  bail,  for  the  same  reason.    6 

D.  &  R.  65.  But  bail  may  be  rendered  competent  witnessess  at  the 
trial,  by  depositing  the  sum  sworn  to,  and  a  sum  sufficient  to  answer 
the  plaintiff's  costs  of  the  action,  with  the  officer  of  the  court;  and  the 
judge  will  thereupon  order  his  name  to  be  struck  off  the  bail-piece. 
Moody  &  M.  269.  Sureties  in  a  ^replevin  bond,  are  also  incompetem 
as  witnesses  for  the  plaintiff  in  replevin,  being  directly  interested  ia 
the  event  of  the  suit.  See  1  Biog.  92.  So  for  the  same  reason,  if  A. 
gives  B.  an  indemnity  against  the  costs  dec.  in  a  particular  action,  A.  is 
incompetent  as  a  witness  for  B.  in  that  actbn,  1  Str.  575.  and  see 
Hardw.  202.  1  H.  Bl.  303.  And  where  A.  let  a  house  to  B.,  and  E 
underlet  to  C,  and  upon  B.'s  becoming  bankrupt  his  assignees  consented 
to  A.  briqging  an  action  in  B.*s  name  against  C  for  the  amount  of  lbs 
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rent ;  A  however  diedi  but  his  executor  desired  the  attorney  to  proceed 
in  the  action :  Lord  Tenterden  G.  J.  held  that  the  executor  was  thereby 
rendered  incompetent  as  a  witness  for  the  plaintiff;  3  Car.  &  F.  38  ; 
and  the  witness  in  such  a  case  cannot  be  rendered  competent,  without 
a  release  from  the  attorney,  6  Car.  &  P.  131,  or  a  rescinding  of  the 
agreement  dec.  by  which  he  has  become  liable.    1  Car.  &  P.  78.    Sot 
if  a  man  promise,  in  the  event  of  bis  succeedhig  in  a  suit  for  lands » 
to  give  another  a  lease  of  them  for  years,  the  latter  is  incompetent  to 
give  testimony  at  the  trial.    Gilb.  Ev.  122.    See  1  Mod.  21.    2  Keb. 
§76.     But  it  has  been  holden  in  trover,  that  the  real  owner  of  the  goods 
is  a  competent  witness  on  the  part  of  the  defendant  to  prove  that  fact ; 
for  the  verdict  cannot  be  evidence  for  or  against  him.    4  B.  d&  Aid.  410. 
So  in  an  action  for  work  and  labour,  the  person  actually  employed  to 
do  the  work  is  a  competent  witness  for  the  defendant.    2  Gar.  dc  P. 
467.  and  see  I  Id.  17.    So>  formerly  a  legatee  or  devisee  was  holden 
to  be  an  incompetent  witness  to  prove  the  will,  or  to  give  any  other 
testimony  in  support  of  it.    2  Salk.  691.    2  Yern.  317.     1  Vent.  351. 
Carth.  614.     1  L.  Raym.  507.    4  Camp.  27.     The  objection,  howeveri 
as  ftr  as  relates  to  the  witnesses  to  a  will,  is  now  removed  by  stat.  25 
Qeo^  2,  c.  6,  by  which  devises  or  bequests  to  the  witnesses  of  a  will 
are  rendered  void,  and  such  witnesses  thereby  rendered  competent  to 
prove  the  execution;  but  the  objection  still  remains  as  to  other  devi- 
sees or  legatees.    In  an  action  by  an  executor,  the  residuary  legatee  is 
afi  incompetent  witness,  also,  for  the  same  reason.    See  4  Camp.  27. 
But  a  legatee  who  has  been  paid,  is  competent  to  give  evidence  for  the 
executor,  to  increase  the  estate,  if  it  do  not  appear  that  the  estate,  in«* 
dependently  of  the  cause  of  action,  would  be  insufficient.    Ry.  &  M. 
81.     So  in  an  action  against  an  executor,  for  mourning  for  the  deceas- 
ed's family.  Best,  C.  J.  held  that  a  legatee,  though  unpaid,  was  a  com- 
petent witness  for  the  defendant,  for  the  mouming  was  not  any  part  of 
the  funeral  expenses,  with  which  the  executor  could  legally  charge  the 
estate.    2  Car.  Sc  P.  207.    So  a  devisee,  who  is  merely  a  devisee  in 
trust,  without  interest,   1  W.  Bl.  M5.    Gilb.  Ev.  120.  see  1  P.  Wms. 
287,  or  an  executor,  who  is  not  residuary  legatee,  and  has  no  other  ben* 
eficial  interest  under  the  will,  12  East,  250.    6  Taunt.  220.    Gilb.  Ev. 
120.      1   Mod.   107.     1  Doug.  130.     1  W.  Bl.  865.  4  Bur.  2254,  is  a 
good  witness  to  prove  or  support  it.    And  in  an  action  respecting  land 
devised,  and  executor  who  e.ven  took  a  pecuniary  interest  under  the 
will,  was  holden  to  be  a  competent  witness  to  support  the  will ;  because 
the  verdict  fn  that  ease  could  only  have  the  effect  of  estabKshiBg  the 
trill  an  to  the  real  property,  but  would  be  no  evidence  *in  the  ecclesiasw 
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tical  court,  if  its  validity  with  respect  to  the  personalty  were  qoes- 
tioned.    5  B.  &  C.  335. 

Iq  an  action  hy  an  executor  or  administrator,  if  the  estate  pf  the 
testator  or  intestate  be  insolvent,  a  person  who  has  an  unsatisfied  de* 
mand  upon  it  is  not  a  competent  witness  for  the  plaintiff;  1  Camp.  881. 
and  see  3  Can  &  P.  i07 ;  but  in  an  action  against  an  administrator, 
upon  plene  administramt  pleaded,  a  creditor  of  the  deceased  may  be  a 
witness  for  the  defendant  Moody  &  M.  345.  A  creditor  of  a  bank- 
rupt is  an  incompetent  witness  to  support  the  commission,  Hardw.  967. 
3  Camp.  543.  2  Id.  411.  and  see  Id.  30L  1  Car.  &  P.  108.  1  Rose, 
386.  302.  1  Stark.  132.  2  Id.  302,  or  to  increase  the  fund  out  of 
which  the  creditors  are  to  be  paid,  2  Camp.  301,  unless  lie  have  releas- 
ed to  the  assignees,  Hardw.  267.  2  Brod.  &  B.  307.  Peake,  28.  1 
Car.  &  P.  582,  or  assigned  his  debt  4  Taunt  326.  2  W.  Bl.  1273. 
Nor  is  the  creditor  of  a  bankrupt  competent  to  give  evidence  to  deprive 
the  bankrupt  of  his  allowance ;  for  that  has  the  eflfoctof  increasing  the 
dividend.  1  Stn  507.  A  creditor  however  is  a  good  witness  to  defeat 
the  commission,     1  Stark.  40* 

The  bankrupt  himself,  also,  is  an  incompetent  witness  to  support  the 
commission.  2  Str.  820.  2  H.  BI.  270,  and  n.  and  see  1  Stark.  175. 
134,  or  defeat  it.  7  Bing.  108,  nor  is  be  a  competent  witness  to  in- 
crease the  estate,  see  2  T.  R.  406,  unless  he  have  released  to  bis  assign- 
ess.  2  Vern.  637.  An  in  an  action  brought  by  the  assignee  of  a  bank- 
rupt,  on  Stat.  7  Anne,  c.  14,  to  recover  money  lost  by  the  bankrupt  at 
play,  it  was  holden  that  the  bankrupt,  although  certificated,  was  not  a 
competent  witness  to  prove  the  loss  ;  but  that  his  competency  was  re- 
stored by  three  releases  which  had  been  executed,  namely,  1st  a  release 
by  the  bankrupt  to  his  assignee  of  his  right  to  any  surplus  or  allow- 
ance  ;  2dly,  a  release  to  the  bankrupt  by  all  the  creditors  who  had  pro- 
ved  upon  the  estate,  (and  the  commission  being  then  one  year  in  opera- 
tion, the  court  held  that  it  might  be  presumed  that  there  were  do  more 
creditors  to  prove) ;  3dly,  a  release  from  the  assignee  (who  was  not  a 
creditor)  to  the  bankrupt  1  B.  &  C.  444^  But  in  ordinary  cases  of 
actions  by  assignees,  if  the  bankrupt  have  obtained  his  certificate,  and 
have  released  his  right  to  the  surplus  and  allowance,  he  is  a  com- 
petent witness  to  prove  any  fact  which  does  not  prove  the  fiat  or 
commission  to  be  valid  or  invalid ;  and  therefore  he  has  been  holden  to 
be  a  competent  witness  to  prove  that  certain  papers  produced 
were  the  proceedings  under  the  commission,  and  also  to  prove 
the  commissioner's  hand  writing  to  them.  2  B.  &C.14.  If  how- 
ever a  bankrupt,  who  has  obtained  his  certificate,  had  previously 
been  a  bankrupt,  or  compounded  with  his  creditors,  or  been   dis- 
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charged  under  aa  insoIvcDfacty  even  a   release   by  him  of  the   sur* 
plus  and  allowance    will  not    restore   his  competency  as  a  witness 
to  increase   his    estate ;  for  he  is   still  interested    in  increasing  the 
dividend  under   the    second  fiat   to  155.   in  the  pound,  in  order  to 
give  his  certificate  the  effect  of  a    release  as  to  his   future  effects. 
Peake,  R.  3.    And  in  an  action   by  the  indorsee  of  a   promissory 
note   against  two  persons  who  had  jointly  indorsed  iVy  for  the  ac- 
commodation  of  a  person    who    afterwards    became   bankrupt,  the 
^bankrupt  was  holden  not  to  be  a  competent  witness  for  the  defendants, 
to  prove  that  the  note  was  given  by  him  for  an  usurious  consideration ; 
and  that  he  was  not  rendered  competent  by  a  release  from  the  defend- 
ants, but  that  the  defendants  must  also  execute  a  release  to  the  assignees 
of  their  right  to  prove  upon  the  estate.    8  Bing.  369.     And  in  order  to 
render  him  competent  as  a  witness  to  increase  the  estate,  even  with  a 
release,  he  must  have  obtained  his  certificate.     Whether  the  certificate 
must  be  actually  produced,  upon  an  objection  being  made  to  a  bankrupt's 
competency,  or  whether  his  statement  upon  oath  of  his  having  duly 
obtained  it  be  sufllcient,  is  placed  in  some  doubt  by  the  decisions  upon 
the  subject.    In  an  action  by  assignees  on  several  promissory  notes  of 
which  the  bankrupt  was  payee,  the  bankrupt  was  called  as  a  witness, 
and  being  examined  on  the  voire  dire  stated  that  he  had  obtained  his 
certificate,  and  had  released  to  his  assignees ;  it  was  objected  that  the 
release  should  be*  produced  and  proved ;  but  Park  J.  held  that  it  was 
sufficient  on  the  voire  dire  for  him  to  state  that  he  had  obtained  his  cer- 
tificate and  had  released  to  his  assignees,  without  producing  either  the 
certificate  or  release,  and  that  such  had  been  the  constant  practice  at 
Guildhall.     1  Car.  &  P.  234.    But  in  an  action  by  an  assignee  for  the 
-  value  of  goods  sold  and  delivered  by  the  bapkrupt  before  his  bankruptcy. 
Best,  C.  J.  held  that  the  bankrupt  could  not  be- rendered  a  competent 
witness  for  the  plaintifi",  without  the  actual  production  of  the  certificate 
and  release ;  for  the  objection  then  did  not  merely  arise  upon  the  voire 
dire^  but  the  bankruptcy  of  the  witness  appeared  upon  the  record. 
Moody  &  M.  319.    In  a  subsequent  case,  the  same  objection  being 
made,  and  this  last  case  cited  in  support  of  it,  J.  Parke  J.  said  that  he 
should  decidedly  overrule  the  objection ;  the  certificate  however  was 
produced.    Id.  331  n.    Until  the  point  is  fully  settled  by  decisions  of 
the  courts,  therefore,  it  will  be  prudent  in  all  such  cases,  particularly 
where  the  bankrupt  appears  upon  the  record,  to  have  the  certificate  in 
court,  and  to  be  prepared  to  produce  and  prove  the  release.    As  to  the 
admissions  and  declarations  of  a  bankrupt,  and  in  what  cases  they  are 
evidence  for  his  assignees :  it  may  be  observed,  that  in  all  cases  where 
the  intent  with  which  an  act  was  done,  constitutes  a  part  of  an  act  of 
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bankruptoy,  the  iotent  may  be  proved  by  aoy  admission  or  dedaratioo 
of  the  bankrupt  accompaDyiog  or  nearly  eootemporaoeoos  with  it ;  and 
therefore  it  has  been  holden  that  a  declaration  by  a  bankrupt  of  bis  mo* 
tives  for  absenting  himself  from  his  hottsoi  made  upon  his  returut  was 
evidence  to  prove  the  act  of  bankrupicy^  in  an  aetion  by  the  assignees 
against  a  debtor  of  the  estate.  5  T*  R.  512»  and  ^ee  BuL  N.  P.  41. 
So  his  admissions  previously  |o  the  issuing  of  the  iat,  1  Esp.  168,  and 
see  4  Taunt.  560*  1  Car.  &  P.  46,  or  entries  made  by  him  in  his  books 
before  his  bankruptcy,  1  Camp.  876,  are  evidence  of  the  petitioning 
creditor's  debt,  because  the  same  evidence  would  be  sufficient  to  sustain 
an  action  for  the  debt.  In  an  action  by  his  assignees  to  .recover  money 
paid  by  him  by  way  of  fraudulent  preference,  the  bankrupt's  declara- 
tions as  to  the  state  of  his  aflairs,  made  about  the  time  of  the  transac- 
tion, but  unconnected  with  it,  were  hpjden  to  *be  receivable  in  evidence. 
Moody  d&  M.  353b  Sq  in  trover  by  assignees  against  the  sheriff,  the 
declarations  of  the  bankrupt,  shewing  that  the  commission  had  been 
founded  in  collusion  between  him  and  the  petitioning  creditor,  were 
holden  to  be  evidence  for  the  defendant,  although  the  petitioning  credi- 
tor was  not  one  of  the  assignees.    8  Taunt.  336. 

A  person  discharged  under  the  insolvent  debtors'  act,  cannot  be  a 
witness  for  his  assignee,  to  increase  the  estate ;  1  Car.  &  P.  253 ;  even 
although  he  release  the  surplus.    .6  Biag.  294. 

A  freeman  of  a  corporation  is  not  a  competent  witness  for  the  corpo- 
ratioB,  in  any  action  by  or  against  them ;  for  it  would  in  fact  be  giving 
evidence  for  himself;  5  T.  U.  174.  1  Yern.  254.  See  Gilb.  £v.  126. 
127,  semb.  cont ;  but  Lord  Kenyon,  C.  J.  has  allowed  it,  in  a  case 
where  the  corporation  were  mere  trustees  for  a  public  charity,  and  not 
otherwise  interested  in  the  event  of  the  cause.  Peake,  R.  206.  A 
parishioner  also  is  not  a  competent  witne»<s  for  the  parish  in  which  he 
resides ;  Hob*.  92.  2  Yern.  317,  and  see  1  Car.  &  P.  328.  140 ;  ex- 
cept in  three  instances ;  namely,  first,  in  actions  by  parishioners,  for 
money  misspent  by  churchwardens  or  overseers,  or  wrongfully  applied 
by  them  to  their  own  use,  in  which  case  the  evidence  of  the  parishioie 
ers,  other  than  such  as  receive  alms,  shall  be  admitted  >  3  &  4  W.  6l 
M.  c,  11.  s.  12.  See  4  Car.  &  P.  16.  Secondly,  In  prosecutions,  where 
the  penalty  (not  exceeding  20/.)  is  given  to  the  poor  of  the  pariafa,  in 
which  case  a  parishioner  may  be  a  witness ;  27  Geo.  3,  c.  29  ;  and 
lastly,  in  all  matters  relatiqg  to  rales,  settlements,  bastardy,,  elections 
or  appointments  of  officers,  or  the  boundaries  of  the  parish,  fariahioo- 
ers  may  be  witnesses.  54  Geo.  3,  c.  170,  s«  0*  6  Car*  &  P.  525. 
Moody  dc  M.  402,  n.  7  B.  &  C.  815,  and  see  2  B.  &  Adolph.  286.  In 
actions  against  the  hundred,  a  hundredor  was  no(  a  competent  witness, 
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1  VeAt  ML  1  Mod.  73,  UDtil  speeMly  made  so  by  statute,  SGeo*  8, 
c.  16,  s.  15$  and  he  is  now  declared  to  be  a  competent  witness,  either 
for  the  defendant  or  piaintiff,  by  stat  7  &  8  Geo^  4,  c.  31,  s.  5. 

Sembkj  that  corporators  are  not  competent  witnesses  to  prove  a  cus- 
tom of  eseluding  strangers  from  earercising  trades  within  the  towl^ 
where  a  moiety  of  the  penalty  ipposed  by  a  bye^law  for  breach  of 
that  cnstom  goes  to  the  eorporation.  Davies  t.  Morgan  und  tuikers^  1 
Tyr.  467. 

Ry  Stat.  3  &  4  W.  4,  c.  4S,  s.  26,  however,  *«  in  order  to  render  the 
rejection  of  witnesses  siil  the  ground  of  ibterest  less  frequent,"  it  is  ex- 
acted /Mhat  if  any  witness  shall  tie  objected  to  as  incompetent,  on  the 
ground  that  the  verdict  or  judgitient  in  the  action,  on  which  it  shall  be 
^proposed  to  examine  him,  would  be  admissible  in  evidence  for  or  againift 
hirai  such  witness  shall  nevertheless  be  examined ;  bat  in  that  case  a 
verdir.t  or  judgment  in  that  action  in  favour  of  the  party  on  whose  be- 
half he  shall  have  been  examined,  shall  not  be  admissible  ia  evidence 
for  him  or  any  one  claiming  tinder  him,  nor  shall  a  verdict  or  judgment 
against  the  party  on  whose  behalf  be  shall  have  been  examined,  be  ad- 
missible in  eyidenoe  against  hiaa  or  any  cme  claiming  under  him.^  And 
'by  sect.  d7,  *Uhe  name  of  every  witness  objected  to  as  incompetent,  on 
the  ground  that  such  verdict  or  judgment  would  be  admissible  in  •evi- 
dence for  or  against  him,  shall  at  the  trial  be  indorsed  on  the  record  or 
docoment  on  which  the  trial  shall  be  had,  together  with  the  namet)f  the 
party  on  whose  behalf  *he  was  examined,  by  some  officer  of  the  court 
at  the  request  of  either  party,  and  shall  be  afterwards  entered  on  the 
fecord  of  the  judgment;  dndsuch  indorsement  or  entry  shall  be  suffi- 
cient evidenoe  that  such  witness  was  examined,  in  any  subsequent  pro- 
ceeding in  which  the  verdict  or  judgment  shall  be  offered  in  evidence.*^ 
In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchangei 
Lord  Lyrtdhnrst,  C.  B.  held  that  the  drawer,  for  whose  accommodation 
it  was  accepted,  was  not  a  competent  witness  for  the  defendant,  withiJi 
the  aneaning  of  this  statute,  and  that  to  render  him  t^ompetenty  therefore^ 
the  defendant  most  release  him*  6  Car.  dc  P.  %%%.  So,  in  an  action  on 
the  case  for  an  ifijnry  done  to  the  plaintiff^s  house>  by  improperly  digging 
a  cellar  in  the  defendant's  bouse  which  adjoined  it,  Pattesoni  J.  held 
that  the  man  who  deg  the  cellar  was  not  a  competent  witness  within 
the  meaning  of  this  Act,  and  could  not  be  examined  without  a  release* 
6  Car.  &  P.  351.  And  the  same,  as  to  a  carrier's  servant,  in  an  action 
against  the  carrier  for  the  loss  or  damage  of  a  paroel  intmsled  to  him 
\o  carry.    M,  809. 

And  tn  order  to  render  a  witness  incompetent)  on  the  ground  of  in^ 
terest,  the  benefit  to  be  derived  by  him  from  the  determination  of  the 
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cause  one  way  or  the  other,  mast  appear  certaio»  and  not  barely  pos- 
sible ;  a  bare  possibility  that  he  will  be  liable  to  an  action,  or  derive  a 
benefit  from  his  evidence,  in  a  certain  event,  is  not  sufficient.  Thus,  a 
co-obligor  in  a  bond  to  the  ordinary,  under  stat.  23  &  24  Car.  2,  c  10, 
is  a  competent  witness  to  prove  a  tender  by  an  adrftinistratrix ;  or  a 
creditor  of  the  administratrix  would  be  a  good  witness  for  the  same 
purpose.  1  T.  R.  163.  Thus  also  an  heir  apparent  is  a  competent 
witness  in  an  action  relating  to  the  lands  of  which  he  is  presumptive 
heir ;  for  during  the  life  of  the  ancestor  the  heirship  is  but  a  mere  con« 
tingency :  1  Salk.  283.  L.  Raym.  724 :  and  on  the  other  hand,  a  re- 
mainder-man  expectant  on  the  determination  of  an  estate  tail,  would 
not  in  such  a  case  be  a  competent  witness  ;  for,  in  the  contemplation  of 
law,  he  has  an  estate  actually  vested  in  him,  although  in  reality  it  amounts 
to  little  more  than  a  bare  possibility.  See  ante,  p.  456.  So  in  an  ac- 
tion  on  the  warranty  of  a  horse,  the  person  who  sold  the  horse  to  the 
defendant  and  then  warranted  him  sound,  was  allowed  to  be  a  witness 
for  the  defendant.  Lord  Tenterden,  C.  J.  saying  that  he  knew  of  no 
authority  to  the  contrary.  Moody  &  R.  59.  S.  P.  5  Eisp.  09.  So,  in 
an  action  of  trespass,  where  the  defence  was  that  the  locus  in  quo  was 
a  highway,  a  person  was  caHed  as  a  witness  for  the  defendant,  who 
admitted  on  the  voire  dire  that  he  was  owner  of  a  field  adjoining  the 
locus  in  quOf  and  bad  let  to  the  defendant  a  way  over  it  for  £6  a  year 
and  it  appeared  that  the  defendant  could  not  get  to  this  way,  if  the 
locus  in  quo  were  not  a  public  road :  Lord  Kenyon,  C.  J.  held  that  he 
was  a  competent  witness,  Peake,  R.  26.  So,  in  ejectment,  a  man,  who 
was  in  fact  married  to  tho  mother  of  the  lessor  of  the  plaintifl^  was 
bolden  by  Lord  Kenyon,  C.  J.  to  be  a  competent  witness  to  prove  the 
marriage  invalid  by  reason  of  an  imperfect  publication  of  banns,  although 
he  had  subsequently  married  another  in  the  lifetime  of  the  first  wife* 
^Feake,  R.  45.  So  where  a  defendant  in  ejectment  claimed  to  hold  the 
premises  in  question  as  heir  at  law  to  his  father,  it  was  holden  that  his 
mother  was  a  competent  witness  for  him,  although  the  effect  of  her  evi- 
dence was  to  prove  a  seisin  in  the  father,  and  to  shew  that  she  was  en- 
titled to  dower ;  for  the  judgment  in  the  action  would  be  no  evidence 
for  her  of  the  seisin  of  her  husband,  and  her  interest  in  the  event  was 
not  such  as  the  law  of  evidence  regarded.  1  fi.  &  Adolph.  439.  Also* 
a  witness  being  under  a  mere  honorary  engagement,  (not  amounting  to 
a  legal  obligation,)  which  may  be  affected  by  the  event  of  the  cause,  is 
no  objection  to  his  competency.  1  Camp.  144.  See  1  Str.  129.  cont 
So,  it  should  seem  that  a  witness's  merely  apprehending  that  he  is  in- 
lerested,  if  in  fact  he  be  not  so,  would  not  now  be  deemed  an  objection 
U}  his  competency,  although  formerly  holden  to  be  so.    See  I  Str.  129* 
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So,  a  witness's  having  a  wager  depending  on  the  event  of  the  suiti  is 
no  objection  to  his  competency,  1  Str,  652.    Cowp.  736.    3  T.  R.  37, 
but  goes  to  his  credit  merely.    So,  if  several  be  guilty  of  a  trespass, 
one  of  them   who  is  not  sued  is  a  competent  witness  in  an  action 
against  the  others,  either  for  his  co-trespassers,   see  Gilb.  Ev.  132, 
133,  or  against  them.    2  Camp.  333,  n.    In  actions  ex  coniractUf  one 
of  several  joint  contracting  parties,  not  suing  or  sued,  is  a  compe- 
tent witness   against   his   co*contractors :  thus,  an  obligor  not  sued, 
nay  prove  the  bond  in  an  action  against  bis  co-obligor;  1  Str.  35; 
or  one  joint  maker  of  a  promissory  note,  not  sued,  may  prove  the 
signature  of  the   other ;  5  M.   &  S.  71 ;  a  partner  not   sued,   may 
prove  the  liability  of  his  co*partner  sued,  for  goods  sold  and  deliver- 
ed for   the   partnership   concern ;  5  B.  &  C,  385.    8  D.  &  R.  142. 
9  B.  &  C.  640,  or  for  work  and    labour  done   for  both ;  2  Car.  & 
P.  805.    4  Bing.  53 ;  or  in  an  action  by  one  partner,  his  co- partner 
may   be   called  as  a  witness   for  the  defendant,   to  prove   that  the 
debt  was  paid  to  himself.    Peake,  31.    But  in  an  action  against  one 
of  two   partners  for  a  cause  .of  action  relating  to  the   partnership, 
the  partner  not   sued  is  not  a  competent  witness  £»r  the  defendant, 
Ry.  &  M.  20.    Peake,  R.  232.    6  Bing.  ISl,  and  see  5  Burr.  2727, 
nor  can   he  be  rendered  competent  by  a  release.    Ry.  &  M.   20. 
So  in  an  action  for  goods  sold   and  delivered,  it  was  holden  that 
the   defendant  could   not  call  his   partner  to  prove  that  the   goods 
were  delivered  on  the  partnership  account,  in  satisfaction  of  a  debt 
due   from   the  plaintiff  to  the   partnership.    2  Bing.   133.    S.  C.  1 
Car.  &  P.  40.    But  where  a  committee  of  several  personst  for  the 
management  of  a  public  meeting,  agreed   that  if  the  subscriptions 
should  not  be  sufficient  to  defray  the  expenses,  the  deficiency  should 
he  paid  by  the  members  in  equal  proportions:  in  an  action  against 
one  for  his  proportion,  it  was  boldeo  that  another,  who  had  paid  his 
^proportion,   was  a  competeot  witness  for  the  defendant,  if  released 
<by  him,  although  the  other  members  of  the  committee  did  not  join 
in  the  release.    Moody  ^  M.  430.     So  where  in  an  action  upon  ^ 
banking  account,  the  defendants  called  as  a  witness  for  the  defence 
a  person,   who  was  a  partner   with  them   during  the  greater   part 
of  the   account;  and  it  appearing   that   upon  his   retiring  froip  the 
partnerabip,    general    releases    of  '*all    demands'*    were    executed 
^by  the  defendants  to  the  witness,  and  by  the  witness  to  the  defendants, 
the  court  held  that  by  these  releases  the  witness  had  been  rendered  com- 
petent.   4  B.  &  Adolph.  700.    So,  in  replevin  by  A.,  where  the  avow- 
ry stated  a  letting  of  the  premises  to  A*  and  B.,  which  was  denied  by 
the  plea  ia  bar,  B.  was  holden  a  competent  witness  for  the  plaintiff  to 
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disprove  the  joint  leDancy,  be  not  b^g  liable  to  eosts,  and  the  jodgs 
ment  in  the  acticui  not  being  evidence  either  for  or  against  him  in  any 
other  action.    SD.  d&  R.  106.    So,  where  two  persons,  who  had  con* 
tributed  equal  auma  towards  the  purobaaing  of  a  joint  annuity,  had« 
soslaioed  a  loss  by  the  negligence  of  the  conveyancer  who  procured' 
the  security  :  in  an  action  by  one,  the  other  was  holden  to  be  a  com* 
petent  witness :  for  the  verdiot  could  not  be  given  in  evidence  in  an* 
other  action  to  be  brought  by  hiiB.    2  Stark.  0&    For  a  similar  reasoni 
it  should  seeiB  that  one  underwriter  oa  a  policy  may  be  a  witness  for 
another  who  issued,  unless  the  several  actions-  against  the  underwrilen 
haire  been  oonsolidated  by  rule  of  court ;  3  T.  H.  27»  see  fiuL  N.  P.. 
283;  or  if  an  underwriter  have  paid  his  subscription  uneondiiiooally,. 
be  is  a  competent  witness  for  others  on  the  same  poKcy.    8  Camp*. 
380.    See  t  M.  &  S;  9,    But  in  an  action  on  a  policy  of  insurance  on  • 
goods  by  a  certain  ship*  the  owner  of  the  ship  is  not  a  competent  wit* 
ness  to  prove  her  seawofthy,  unless  he  be  released  by  the  plaintiC 
PeakeR.  117. 

Also,  if  a  witness  have  an  equal  interest  on  both  sides,  that  is,  if  he- 
be  liable  to  one  or  other  party,  or  is  to  derive  an  equal  benefit,  be  the- 
event  of  the  cause  what  it  may,  his  interest  in  that  case -may  be  said  to 
be  neutralized,  and  no  objection  can  be  made  to  his  competency.    Thus- 
an  indorser  ona  note,  who  has  received  money  from  the^rawer  to  take- 
it  up,  is  a  competent  witness  to  prove  the  note  satisfied,  in  an  action  by 
the  indorsee  against  the  maker;  being  either  liable  to 'the  plaintiff  on* 
Ihenote,  if  the  action  be  defeated,  or  to  the  defendant  for  the  money  »e» 
oeived  from  Mm,  if  the  action  succeed.    2  East,  458.    So  in  an  action 
by  an.  indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  drawer 
is  a.  competent  witness  to  prove  that  he  paid  it ;  Semb.  Beake,  R.  72  ; 
for  if  the  defendant  succeed,  the  witness  may  still  be  sued  as  drawer. 
So  in  an  action  by  an  indorsee  against  the  drawer,  an  indorser  ia  in 
general  a.  competent  witness  for^ther  party.    Bay  ley.  Bills,  536.  and 
see  2  Car.  &  P.  372. .   So  in  anactiMiby  an  indorsee  of  the  payee, 
against  the  drawee  of  a  bill  of  exchange  or  promissory  note,   the 
payee  is  a  competent  witness ;  for  he  is  liable  to  the  defendant  if  the 
plaintiff' succeed,  or  to  the  plaintiff,  if  the  deftiidant  succeed.     1  Campi 
407,  408.    2  Camp.  382.  and  see  2  Stark.  834.     So,  if  one  of  two  joint 
makerfrofa  promissory  note  be  an  uncertificated  bankrupt,  and  an  action 
on  the  note  be  brought  against  the  other,  the  bankrupt  is  a  competent 
witness  to  pro«e*the  handw<Fiting  of  the  defendant ;  becauae,   if  the 
plaintiff  succeed}  he^s  still  liabte  to  the  defendant  for  contribution.     5 
M.  d&S.  71.     But  ifuhe  plaintiffil^.  had  proved  their  debt  uader  the 
Qommiysion,  aad.thMohy  setinquisbeil. their  action. against  thei  bankrupt 
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(see  49  Geo.  8,  c.  121,  s.  14),  the  bankrupt  could  not  be*  a  witness  for 
the  defendant,  14  *Easrt,  565,  although  he  might  for  the  plaintiff;  for  he 
is  still  liable   to  the  defendant,  but  not  to  the  plaintiff.     But  if  the  wit- 
ness be  discharged  from  his  liability  on  the  bill  altogether,  by  his  bank- 
ruptcy and  certificate,  be  is  of  course  a  competent  witness.    5  Taunt. 
183.     And  therefore  in  an  action  by  an  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  aceeptcd  for  the  accommodation  ef  the  drawer, 
the  drawer,  who  bad  become  bnnkrupt  and  obtained  his  certificate, 
was  ho]den  a  competent  witness  for  the  defendant ;  for  as  by  stat.  6  6. 
4,  c.  16,  s.  62,  the  defendant  might  prove  upon  the  estate  as  soon  as  he 
paid  the  bill,  the  witness  was  discharged  of  his  liability  to  him  by  his 
certificate.     Moody  &  M.  127.  and  see  7  Bing.  917.     So,  in  an  action 
by  an  indorsee  of  two  bills  of  exchange  against  the  last  indorser,  it 
was  holden  that  the  drawer  of  the  bills,  for  whose  accommodation  the 
defendant  had  indorsed  them  in  order  that  he  might  get  them  discount- 
ed»  and  who  had  since  become  bankrupt  and  obtained  his  certificate, 
was  a  competent  witness  for  the  defendant  to  prove  usury ;  for  the 
defendant,  by  reason  of  his  accommodation  indorsement,  was*' liable 
Ant  a  debt  of  the  bankrupt''  within  the  meaning  of  stat.  6  6.  4,  c.  16,  s. 
52t  and  might  prove  t>pon  the  estate,  and  was  consequently  barred  by 
the  certificate,  so  that  the:  witness  was  no  longer  liable  to  him.     0  Bing. 
^53..    If  indeed  the  witness  had  not  been  a  bankrupt,  or  being  a  bankrupt 
kad  DQt  obtained  his  certificate,  he  would  have  been  clearly  incompetent. 
4  Taunt  464.     In  an  action  for  a  deceitful  representation  of  the  credit  of 
a  tbird  person,  such  third  person  is  a  competent  witness  ;  for  whatever 
may  be  the  event  of  the  trial,  his  liability  remains  the  same.    2^  Stark. 
47.     Ky.  &  M.  48.     1  Camp.  277.     Where  A.  gave  a  horse  to  B.  as  a* 
security  for  a  debt,  with  liberty  to  sell  it  after  a  certain  time  if  the  debt 
sbould  not  then  be  paid^  and  it  was  sold  accordingly  to  C. :  in  trover 
by  A.  against  C*  for  the  horse,  B.  is  a  competent  witness  for  the  defen- 
dant; for  he  is  equally  liable  to  one  or  other  party,  whatever  may  be 
the  event  of  the  action.    4-  Taunt.  18.    So  one  of  two  obligors  is  a  com^ 
peteot  witness  to  prove  the  execution  of  the  bond  by  the  other  ;  for  if 
tjhe  plaintiff  succeed,  he  is  liable  to  the  defendant  for  contribution.     1 
Sir*  35.    Sfce  ante,  462.    So,  if  a  defendant  plead  that  the  pronvises 
were  made  jointly  with  B*,  B.  is  a  competent  witness  for  the  plaintiff,. 
to  prove  that  he  was  not  jointly  interested  in  the  contract ;  for  if  the 
plaintiff  succeed^  B.  will  be  liable  to  the  defendant  for  contribution 
if  he    can  be   proved  te  be  interested ;   and  if  the  defendant   sue 
oeed,   B.  will  be   equally  liable  to    the  plaintiff.    4i  M.  &  8.   475.. 
He  is  not,  it  seems,  a  competent  witness  for  the  defendant.     Moody 
4feL  M.  241 »  a.     But  where  tbe  defendant  pleaded,  that  the  promii. 
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ses  were  made  to  the  plaintiff  and  J.  S.,  Parke  B.  held  that  J.  S. 
was  a  good  witness  for  the  defendant  to  prove  it.  6  Car.  &  P.  619. 
In  all  these  cases,  where  the  interest  of  the  witness  is  said  to  be 
balanced,  it  was  formerly  holden  that  if  he  were  equally  liable  to 
the  respective  parties  as  to  the  matter  of  the  action,  his  being  also 
liable  to  one  of  them  (and  not  to  the  other)  for  the  costs  iocarred 
in  the  action  in  case  of  a  decision  against  him,  did  not  affect  his  com- 
petency as  a  witness  for  that  party,  but  merely  went  to  bis 
^credit.  2  East,  458.  7  T.  R.  480.  But  the  rule  is  now  understood  to 
be  otherwise.  Therefore,  in  an  action  by  the  indorsee  against  the  ac* 
ceptor  of  a  bill  of  exchange,  which  had  been  accepted  for  the  accom- 
modation of  the  drawer,  it  was  holden  that  the  drawer  was  not  a  compe- 
tent witness  for  the  defendant ;  for  although  he  would  be  liable  to  the 
plaintiff  for  the  amount  of  the  bill,  if  the  defendant  succeeded  in  the  accion, 
vet  if  the  defendant  failed  in  the  action  the  witness  would  be  liable  to 
him,  not  merely  in  the  amount  of  the  bill,  but  also  for  ail  damages  sus- 
tained by  him,  including  the  costs  of  the  action  against  him.  4  Taunt. 
464.  And  in  a  recent  case,  Tindal,  C.  J.  recognized  this  case  in  4  Taun- 
ton as  good  law.  9  Bing.  658.  So,  where  a  man  drew  a  bill  for  value 
upon  another,  in  his  own  favour,  and  upon  the  acceptor  saying  he  could 
get  it  discounted,  the  drawer  indorsed  it  and  handed  it  to  him  for  that 
purpose,  and  the  acceptor  placed  it  in  the  hands  of  J.  S.  (to  whom  be 
was  indebted  in  a  smaller  sum)  for  the  purpose  of  discounting  it :  m  an 
action  upon  the  bill  by  J.  S.  against  the  drawer,  it  was  holden  that 
the  acceptor  was  not  a  competent  witness  for  the  defendant  to  prove 
these  facts ;  for  although  equally  liable  to  both  parties  as  fiir  as 
respected  the  amount  of  the  bill,  yet  '*  he  was  interested  in  the  re- 
sult of  the  action,  inasmuch  as  the  costs,  if  the  plaintiff  succeeded, 
would  ultimately  fall  upon  himself.  8  B.  &  C.  407.  In  this  last 
case  it  was  urged,  that  even  if  the  general  rule  were  so,  this  was 
an  exception  to  it,  by  reason  of  the  witness's  employment  as  agent 
for  the  drawer ;  but  Lord  Tenterden,  C.  J.  said  that  although  agents 
employed  in  the  ordinary  transactions  of  commerce  are,  ex  necessL 
tate^  excepted  out  of  the  rule,  yet  as  the  witness's  only  connection 
with  or  agency  for  the  defendant  arose  out  of  the  transaction  in 
question,  he  was  not  excepted,  and  therefore  not  competent.  M. 
So,  in  an  action  for  the  amount  of  wine  delivered  by  the  plaintiff 
to  the  defendant,  the  defendant  called  F.  as  a  witness,  to  prove  that 
he  had  bought  the  wine  of  the  plaintiff,  sold  it  to  the  defendant, 
and  that  the  defendant  had  paid  him;  Lord  Tenterden,  C.  J.  at  the 
trial,  assuming  that  F.  had  obtained  payment  from  the  defendant  by 
a  false  and  fraudulent  representation  that  the  wine  was   his,   held 
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that  he  was  not  a  competent  witness  for  the  defendant,  for  if  the 
plaintiff  succeeded,  he  would  be  liable  to  pay  the  defendant  not  only 
the  amount  of  the  wine,  but  the  costs  of  the  action  also,  and  there- 
fore his  interest  between  the  plaintiff  and  defendant  was  not  equal; 
and  afterwards,  upon  a  motion  for  a  new  trial,  the  court  held  clearly 
that  if  the  witness  had  obtained  payment  by  such  a  representation 
as  would  render  him  liable  to  the  defendant  for  the  costs  of  the  ac- 
tion, he  was  incompetent  as  a  witness  for  him;  but  as  there  had 
been  no  evidence  of  any  such  representation,  the  court  granted  a 
new  triaU     1  B.  &  Adolph.  899. 

To  the  rule  here  laid  down,  that  a  person  interested  in  the  event  of 
the  suit  is  not  a  competent  witness,  there  are  however  some  exceptions : 
— First,  In  an  action  by  a  master  for  goods  sold  and  delivered,  the  ser- 
vant who  delivered  them  is  a  good  witness  to  prove  the  delivery,  though 
bis  tesiimonv  tend  to  exonerate  himself.  Bui.  N.  P.  289.  So,  a  servant 
who  pays  money  for  his  master  to  a  third  person,  is  a  competent  witness 
to  prove  the  ^payment.  4  Mod.  26,  and  see  1  Salk.  289.  7  T.  K. 
480.  1  Str.  507.  547.  So,  a  broker  or  general  agent  who  makes  a 
contract,  is  a  competent  witness  to  prove  such  contract  in  an  action  by 
his  principal;  3  Wils.  407.  1  Car.  &  P.  216:  even  where  he  is  em- 
ployed to  sell  goods,  and  he  is  to  have  for  himself  whatever  money  he 
can  procure  for  them  beyond  a  certain  sum,  he  is  a  competent  witnesa 
to  prove  the  sale.  2  H.  Bl.  590.  So,  where  A.  employed  a  carrier  to 
carry  two  sums  of  money,  one  to  B.  and  the  other  to  C,  the  carrier 
was  holdcn  to  be  a  competent  witness,  in  an  action  by  A.  against  C,  to 
prove  that  he  delivered  both  sums  to  C.  by  mistake.  3  Camp.  144. 
So  in  an  action  against  a  carrier  for  not  delivering  a  parcel  according 
to  a  particular  direction,  Lord  Kenyon,  C.  J.  held  the  carrier's  book- 
keeper  to  be  a  competent  witness  for  his  master,  to  prove  how  .the 
parcel  was  directed,  and  that  it  was  delivered  according  to  the  direction. 
Peake,  R.  176.  In  these  cases  the  testimony  of  obviously  an  interested 
witness  is  admitted  through  necessity ;  for  it  would  be  impossible  to 
carry  on  trade,  if  the  servants  engaged  in  it  were  not  allowed  to  be 
witnesses,  for  their  principal,  of  the  transactions  in  which  they  are  ne- 
cessarily concerned.  And,  for  nearly  the  same  reason,  a  servant  who 
had  embezzled  his  master's  goods  and  pawned  them,  was  admitted  a 
competent  witness  in  trover  by  the  master  against  the  pawnbroker  for 
the  goods.  Bui.  N.  P.  290.  So  in  trover  by  a  principal  for  goods 
pledged  by  his  factor,  the  factor  is  a  competent  witness  for  the  plaintiff. 
1  Car.  ^  P.  190.  But  if  the  master  be  sued  for  the  negligence  of 
his  servant,  the  servant,  although  a  good  witness  for  the  plaintiff,  is  not 
a  competent  witness  for  his  master,  without  a  release.    4  T.  K.  589. 
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4  Camp.  80.  393.    2  L.  Raym.  1007.    1  Holt,  139.    See  2  Sir.  108a 
So,  in  an  action  against  the  sheriff  for  a  fahe  return,  the  bailiff  to 
whom  the  warrant  was  directed,  is  not  a  compMent  witness  for  the 
sheriff,  1  Str.  650.    2  L.  Raym.    1411,   although  unobjectionable  as 
a  witness   against  him.     But  an  assistant  to  the   bailiff  is  a  compe- 
tent witness  for  the  sheriff,   although   his   employment   may  fumiah 
fair  matter  of  observation  as  to  his  credit.     Ry.  &  M.  32.     1  Car. 
&  P.  156.    So,  in  an  action  for  running  against  the  plaintiff's  cart 
with  a  dray,  the  servant  who   was  driving  his  cart  at  the  time  the 
accident  happened,  is  not  a  competent  witness  for  the  plaintiff*  with- 
out a  release ;  for  he  comes  to  discharge  himself,  being  answerable 
to  his  master  if  the  accident   happened   through  his  fault :  1  Camp* 
251.     8   Taunt.    454,   and   se6   6  Car.  &  P.  542:  he  would  be  an 
unobjectionable  witness,  however,  pgainat  his  master.    So,  the  mas- 
ter and   owner  of  a  ship  or  barge,  is  a  competent   witness  for  the 
owner  of  goods  pn  board,  in  an  action  by  him  against  a  person,  by 
whose   negligence  the  ship  or  barge  was  sunk,  and  the  goods  dam- 
aged, if  he  have  a  release  from   the  plaintiff.  Peaks,  R.  74,  but  not 
otherwise ;  but  in  an  action  against   the  owner  of  a  ship,  for  not 
safely  carrying  corn  put  on  board,  the  captain  is  «n  unobjectionable 
witness  for  the  plaintiff,  to  prove  that  the  ship  was  not  seaworthy, 
.Peake,  R.  137,  or  the  like.    So  in  trespass,  where  the  defendant  plead- 
ed a  licence,  and  the  plaintiff  replied  excess,  upon  which  issue  was 
Joined:   the   defendant's  workmen,  by  whom  the  tresfwiss   *(if  any) 
was  committed,  were  hoi  Jen  competent  witnesses  without «  release; 
for  the  act  complained  of  was  done  by  the  orders  of  the  defendant,  and 
4he  workmen  were  consequently  not  liable  over  to  him  for  the  amount 
-of  any  damages  to  be  recovered,  as  in  the  cases  above  mentioned.    3 
Camp.  515.    On  the  other  hand,  an  agent  who  purchased  goods  in  bis 
•own  name,  was  holden  not  to  be  a  competent  witness  to  prove  that  he 
purchased  them  as  agent  for  the  defendant,  against  whom  an  action 
had  been  brought  for  the  value  of  them.    3  Camp.  317.     A  captain  of 
41  ship,  however,  who  borrowed  money  of  the  plaintiffs  for  the  nse  of 
the  ship,  was  holden  a  competent  witness  of  that  fact,  in  an  action 
against  the  owners,  although  the  defence  set  up  by  the  owners  was  that 
he  had  borrowed  the  money  for  his  own  use.    7  T.  R.  481,  n* 

In  support  of  a  plea  of  payment,  the  defendant  proved  a  payment  to 
ithe  plaintiff^s  attorney :  holden,  that  the  plaintiff's  attorney  was  a  com- 
{)etent  witness  for  him,  to  prove  that   the  defendant,  after  paying  bin 
the  money,  called  upon  him  and  got  it  back.    Bowers  v.  Etafis^  Tjrr.  I 
i&  Gr.  572. 

In  an  action  for  the  battery  of  a  servant,  ^er  quodservUium  amisitt  % 
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Str.  414.  See  Id.  595.  944.  8  Wils.  IS,  and  in  an  action  for  seduction, 
2  Str.  1054.  3  Camp.  519.  and  see  3.  Wils,  18,  the  servant  or  daughter 
is  a  competent  witness  for  the  plaintiff;  for  in  law  they  are  not  deemed 
interested  in  the  event  of  Ihe  action,  however  interested  they  may  be 
in  reality. 

Secondly,  In  an  action  for  non-payment  of  a  public  toll  or  the  like, 
persons  equally  liable  to  pay  the  toll  as  the  defendant,  are  competent 
witnesses  for  him  of  necessity,  even  although  the  toll  may  have-  been 
demand^  of  them,  and  they  may  have  refused  to  pay  it ;  fi>r  the  con- 
trary rule  would  have  the  eSeot  of  excluding  the  testimony  of  every 
witness  who  could  give  evidence  upon  the  subject*    0  Bing.  465. 

Thirdly,  A  man  may  be  a  witness  to  invalidate  a  negotiable  secu- 
rity, to  which  he  himself  is  a  party;  as,  by  proving  that  a  bill  of  ex- 
change purporting  to  be  drawn  at  Hamburgh,  in  his  own  favour,  and 
indorsed  and  negotiated  by  him,  was  in  fact  drawn  in  London,  and  with- 
out a  stamp ;  7  T.  R.  601 ;  or  that  it  was  made  for  an  usurious  consid- 
eration ;  Peake  R.  293 ;  or  any  other  matter  which  shews  that  the  bill 
was  void  in  its  inception.  See  3  T.  R.  37.  Peake  R.  8.  see  1  T.  R. 
296.  cont.  in  a  qui  tarn  action  for  usury,  also,  a  party  to  the  usurioua 
contract  may  prove  the  usury,  if  he  have  repaid  the  money,  7  T*  R«  60, 
but  not  otherwise  ;  Gilb.  Ev.  124.  1  Str.  683.  and  see  2  T.  R.  496 ; 
and  he  is  also  a  competent  witness  to  prove  the  repayment  of  the 
money,  as  well  as  the  other  facts.  4  Bur.  2251.  7  T.  R*  60.  So,  in 
an  action  against  an  attorney  for  negligence  in  the  negotiation  of  an 
annuity,  the  alleged  grantor  of  the  annuity  was  holden  to  be  a  compe- 
tent witness  for  the  plaintiff,  even  without  a  release,  to  prove  that  bis 
signature  to  the  annuity  deed  was  a  forgery.    4  B.  &  Aid.  .209. 

Fourthly,  In  an  action  for  bribery  at  an  election  for  a  member  of  par- 
liament, a  man  may  be  a  competent  witness,  notwithstaading  another 
action  has  been  brought  against  himself  for  bribery  at  the  same  election, 
and  he  intends  to  avail  himself  of  being  the  first  discoverer,  if  the  pres- 
ent defendant  be  convicted.    4  East,  180.  and  see  3  East,  45L 

Fifthly,  If  the  interest  (which  would  otherwise  render  a  witness  in- 
competent)  arise  after  the  plaintiff  or  defendant  has  acquired  an  *inter- 
est  in  his  testimony,  he  shall  be  allowed  to  give  evidence.  3  T.  R. 
27.  and  see  1  P.  Wms.  287.  2  Vern.  699.  As,  if  the  witness  have 
laid  a  wager  on  the  event  of  the  cause,  this  shall  not  deprive  either 
party  of  his  testimony.  1  Str.  652.  Cowp.  736.  3  T.  R.  37.  So, 
where  an  insurance  broker  underwrote  a  policy  of  insurance,  after 
getting  it  underwritten  by  others,  it  was  holden  that  he  was  a  compe- 
tent witness  for  any  of  those  whose  names  preceded  his  upon  the  poli- 
cy :  for  his   becoming  interested  by  his  own  act,  after  they  had  sub- 
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scribed  the  policy  and  had  thus  acquired  ao  interest  in  his  testimonyf 
ought  not  in  fitirness  to  deprive  them  of  any  evidence  he  might  be  able 
to  give  in  their  favour ;  if  the  rule  were  otherwise,  a  witness  wonld 
have  it  in  his  power  to  destroy  bis  own  eompetency,  at  bis  pleasure. 
8  T.  R.  27.  In  this  case  also,  the  witness  had  engaged  to  contribate 
to  the  defendant's  costs,  had  an  action  depending  against  himself  upon 
the  same  policy,  and  joined  as  a  plaintifT  in  a  bill  in  equity  for  a  dis- 
covery ;  but  the  objections  arising  from  these  circumstances  were 
holden  to  be  obviated  by  the  defendant's  releasing  the  witness  from 
any  contribution  to  the  costs  in  law  or  in  equity,  and  by  an  offer  by  the 
witness  and  defendant  to  pay  the  costs  in  equity  and  dismiss  the  bill  as 
to  them.    Id.    See  3  Camp.  880.     1  M.  &  S.  9. 

What  we  have  hitherto  said,  of  course  relates  to  cases  only  where 
the  witness  is  interested  to  give  evidence  in  favour  of  the  party  who 
calls  him ;  if  he  be  called  for  the  purpose  of  giving  evidence  contrary 
to  his  interest,  he  is  certainly  an  unobjectionable  witness  in  this  respect. 
Where  a  person,  who  had  been  bargaining  for  a  flute,  sent  his  servant 
to  the  owner  for  it  to  look  at,  and  with  a  message  that  if  he  liked  it  he 
would  keep  it ;  afterwards  in  an  action  of  trover  by  the  owner  against 
the  servant  for  the  flute,  the  master  was  holden  to  be  a  competent  wit- 
ness  to  prove  the  message  he  sent  by  the  defendant,  and  that  be  had 
received  and  kept  the  flute.  2  B.  &  Adolph.  514.  So  in  an  action 
against  executors.  Lord  Tenderden,  C.  J.  held  that  the  widow  of  the 
testator  was  a  competent  witness  for  the  plaintiff  to  an  admission  by 
her  late  husband  of  the  debt,  for  she  was  in  fact  giving  evidenee  agaioat 
her  interest.  1  Car;  &  P.  2M.  So,  in  trover  for  a  barge,  which  the 
plaintiff  claimed  as  baring  been  brought  by  him  of  B.,  and  the  defead* 
ants  claimed  as'  being  bought  by  them  of  C,  who  they  alleged  had 
bought  it  of  B. :  B.,  who  was  released  by  C,  was  holden  to  be  a  compe- 
tent witness  for  the  defendants^  without  any  release  from  them.  4 
fiing.  649.  And  not  only  is  a  person  a  competent  witness  agaioat  his 
interest,  but  in  most  cases  he  can  be  compelled  to  give  the  evidence ; 
fer  by  Stat.  46  Geo.  8,  c.  37,  no  witness  shall  refuse  to  answer  a  ques- 
tion relevant  to  the  matter  in  issue,  (the  answering  of  which  has  no 
tendency  to  accuse  himself  or  expose  him  to  penalty  or  forfeiture  of 
any  nature  whatsoever,)  on  the  sole  ground  that  the  answering  of  audi 
question  may  tend  to  establish  that  he  owes  a  debt  or  is  otherwise  sob* 
ject  to  a  civil  suii. 

If  the  interest  arise  from  the  witness's  liability  to  the  party  who 
calls  him,  (in  the  event  of  a  verdict  against  that  party,)  the  witnessli 
competency  may  be  restored  by  a  release,  as  has  been  ^already  iiici- 
deatally  mentioned.    Thus,  in  an  action  for  running  down  a  ship» 
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brought  against  the  owner  of  a  ship  which  was  the  occasion  of  the 
iDJury,  the  defendant's  captain  may  be  rendered  a  competent  witness 
for  him,  by  a  release  from  the  defendant ;  sec  4  Camp.  80.  Peake,  R. 
74 ;  or  the  pilot,  under  whose  management  the  defendant's  ship  was,  at 
the  time  the  accident  happened,  may  be  rendered  competent  by  a  release 
from  the  defendant,  although  hired  and  paid  by  the  captain.  4  Camp. 
392.  1  Stark.  214.  Where  an  infant  sues  or  is  sued  by  guardian,  a 
release  by  the  guardian^  it  seemsi  is  not  sufficient ;  for  he  is  not  guard- 
ian  for  the  purpose  of  releasing.  2  Stark.  41.  If,  on  the  other  hand, 
the  interest  arise  from  any  gain  or  advantage  likely  to  accrue  to  the 
witness  from  the  event  of  the  suit,  he  may  render  himself  a  competent 
witness  by  executing  a  release  to  the  party  from  whom  the  g^in  or  ad- 
vantage is  expected  to  be  derived.  Thus  a  creditor  of  a  bankrupt 
may  be  rendered  a  competent  witness  to  increase  the  assets,  by  his 
executing  a  release,  not  to  the  bankrupt,  but  to  the  assignees.  Hardw. 
267.  So,  if  a  devisee  or  legatee  execute  a  release  of  his  interest,  he 
may  be  examined  as  a  witness  in  support  of  the  will,  even  although  the 
releasee  refuse  to  accept  the  release,  1  Doug.  139.  As  to  the  effect 
of  a  release^  see  1  Camp.  240.  2  Stark.  340.  4  Esp.  86.  7  Bing.  428. 
It  may  be  necessary  to  mention  that  if  the  interest  appear  otherwise 
than  on  examination  upon  the  noire  c/iVe,  it  is  not  sufficient  that  the  ^ 
witness  say  that  he  is  or  has  released,  but  the  release  must  by  produ- 
ced, or  proved  by  secondary  evidence  as  in  ordinary  cases.  1 
Camp.  37. 

Formerly  the  objection  to  the  competency  of  a  witness  on  the  ground 
of  interest,  must  have  been  made  before  the  witness  was  sworn  in  chief; 
but  now  it  may  be  made  at  any  time  during  the  trial,  before  the  judge 
has  commenced  the  summing  up  of  the  evidence.  See  1  T.  R.  717.  1 
Esp.  37.  However  it  is  still  in  many  cases  desirable  to  make  the  ob- 
jeiction  before  the  witness  has  been  examined  in  chief,  and  if  he  can  be 
examined  as  to  it,  to  examine  him  on  the  noire  dire.  Where  a  witness 
wae  examined  on  interrogatories,  and  upon  the  interrogatories  and  an- 
swers being  about  to  be  read  at  the  trial,  an  objection  was  made  to  the 
competency  of  the  witness  on  the  ground  of  interest :  Gibbs,  C.  J.  held 
that  the  objection  was  too  late ;  it  should  have  been  made  before  or  at 
the  time  of  the  examination.     1  Holt,  485. 

The  principal  laid  down  in  the  foregoing  observations,  namely,  that 
the  testimony  of  an  interested  witness  shall  not  be  received,  must  not 
be  considered  as  extending  to  the  case  of  hearsay  evidence:  for  although 
the  declarations,  intended  to  be  detailed  in  evidence,  were  made  by  a 
person  who  was  Interested  in  the  subject  of  them,  still  if  made  atUe 
maUm^  the  hearsay  evidence  may  be  received^    See  Ry.  &  M. 
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141,  and  ante,  p.  450.  But  if,  oo  the  contraiy,  the  declarations  were 
made  relative  to  matters  then  in  actual  suit,  or  in  dispute  and  actual 
controversy  prior  to  the  commencement  of  judicial  proceedings,  the 
judges  make  it  a  rule  to  reject  them,  although  made  by  persons  appa- 
rently disinherited,  because  of  the  ^possibility  or  probability  that  they 
have  been  made  to  serve  one  or  other  of  the  contending  parties.  See 
4  Camp.  406.    Berkeley  Peerage  case. 

From  being  Parties  to  the  SaiUl    The  general  rule  upon  this  subject 
IS,  that  a  person  who  is  a  party  to  the  action,  shall  not  be  allowed  to 
give  evidence  for,  or  obliged  to  give  evidence  against  himself.    Even 
although  he  be  but  trustee  for  another,  he  is  not  a  competent  witness 
for  his  cestui  que  trust.    See  Gilb.  Ev.  121.    On  the  other  band  the 
cestui  que  trust  is  not  a  competent  witness  for  his  trustee,  on  the  ground 
of  interest ;  (see  2  Taunt.  825 ;)  but  he  is  a  good  witness  against  him  ; 
(but  see  5  T.  R.  578 ;)  yet  if  called  as  a  witness  for  the  opposite  party* 
although  merely  for  the  purpose  of  producing  documentary  evidence, 
and  be  sworn,  he  is  then  to  be  deemed  a  witness  for  all  purposes,  and 
may  be  cross-examined  as  to  the  whole  of  the  case.     Thus,  in  an  action 
against  the  sheriflT,  the  bailiff,  we  have  seen,  for  whose  negligence,  &c. 
the  action  is  brought,  is  incompetent  as  a  witness  for  the  defendant ; 
but  if  he  be  called  by  the  plaintiff,  for  the  purpose  of  producing  the 
warrant,  or  the  like,  he  may  then  be  cross-examined  as  to  the  whule  of 
the  case,  2  Stark.  314.  MS.  £-  1814,  if  he  have  been  sworn  on  the  part 
of  the  plaintiff,  but  not  otherwise.    See  Moody  &  M.  514.    In  an  ac- 
tion by  or  against  an  infant,  the  prochein  amy  or  guardian  is  in  like 
manner  incompetent  as  a  witness  for  the  infant ;  because  he  is  a  party 
on  the  record,  and  liable  for  costs.     1  Str.  506.    2  Str.  1026.    Gilb. 
Ev.  120.     Where  the  trustees  appointed  under  an  act  of  parliament  for 
the  lighting  and  paving  of  a  parish,  were  authorized  to  sue  in  the  nanoe 
of  their  treasurer,  in  an  action  so  brought  Lord  Tenterden,  C.  J.  ex. 
pressed  himself  strongly  inclined  to  think  that  one  of  the  trustees  was 
not  a  competent  witness  for  the  plaintiff.     Moody  &  M.  220.  214.    But 
in  an  action  against  the  Gk)vernors  of  the  Foundling  Hospital  for  work 
and  labour.  Lord  Kenyon,  C.  J.  allowed  jBcveral  of  the  governors  to 
give  evidence  for  the  defendants,  as  the  action  was  against  thenn  in 
their  corporate  and  not  in  their  individual  capacity ;  he  said  the  case 
was  different  from  that  of  a  mayor  and  citizens,  wlio  though  sued  in 
their  corporate  name,  might  still  have  a  grea^.  personal  interest  in  the 
event  of  the  cause,  having  often  great  and  important  rights  to  support ; 
but*  these  defendants  had  not  the  least  personal  interest,  being  mer« 
trustees  of  a  public  charity.     Peake,  R.  206.     And  where  the  corpora- 
tion are  not  merely  trustees,  and  the  costs  of  the  action  (if  the  corpora* 
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tioo  fail  Id  it)  are  to  be  paid  out  of  the  corporate  funds,  a  corporator  is 
not  a  competent  witness  for  the  corporation,  nor  can  he  be  made  so  by 
any  release  of  his  interest  in  the  subject-matter  of  the  suit.    8  Young 

6  J.  19.  So,  one  of  two  defendants  cannot  be  a  witness  for  the  other; 
It  often  happens,  however,  that  the  plaintiff,  in  actions  ex  delicto^  makes 
the  principal  witness  for  the  defendant  a  co-defendant,  iq  order  to  exclude 
his  testimony;  and  therefore,  in  order  to  prevent  the  injustice  that 
^might  arise  from  such  unfair  conduct,  the  judge  at  nisi  prius  (in  bis 
discretion,  1  Holt,  275,)  if  no  evidence  whatever  be  given  to  affect 
such  a  defendant,  may  direct  the  jury  to  acquit  him  in  the  first  instance, 
so  as  to  give  an  opportunity  to  the  other  defendant  to  avail  himself  of 
his  testimony.  Gilb.  Ev.  131,  132.  Bui.  N.  P.  285,  and  see  1  Str.  638. 
And  this,  which  was  formerly  deemed  to  be  in  the  judge's  discretion, 
now  seems  to  be  considered  a  matter  of  right,  the  judges  having  unani- 
mously resolved  that  all  defendants  not  fixed  by  the  plaintiff's  evidence, 
shall  be  acquitted,  before  any  part  of  the  defence  is  gone  into.  Per  J. 
Parke,  J.  6  0.  &  P.  21 5.  213.  See  Ry.  &  M.  128.  7  Taunt.  607,  cont. 
Formerly,  where  one  defendant  pleaded  to  issue,  and  the  other  pleaded 
bankruptcy,  the  judge  at  the  trial  would  not  allow  the  bankrupt 
to  be  acquitted  in  the  first  instance,  upon  proof  of  his  certificate, 
in  order  to  let  in  his  evidence  for  the  other  defendant ;  8  Camp.  288. 

7  Taunt.  590 ;  but  in  a  late  case,  upon  an  application  to  this  effect 
being  made,  and  it  being  stated  that  Lord  Tenterden  had  recently 
allowed  it,  J.  Parke,  J.  directed  an  acquittal  of  the  bankrupt,  and 
received  his  evidence  for  his  co-defendant ;  observing,  that  from  the 
change  that  had  taken  place  in  the  bankrupt  law  the  former  cases 
were  no  longer  authorities  in  point ;  he  gave  the  plaintiff  leave,  how- 
ever, to  move  for  a  new  trial,  if  the  court  should  hold  the  evidence  in- 
admissible ;  and  the  plaintiff  afterwards  moved  for  and  obtained  a  new 
trial,  but  not  upon  this  ground.  Moody  &  M.  832.  But  the  court, 
before  trial,  even  in  ejectment,  will  not  allow  a  defendant's  name  to  be 
struck  out,  upon  affidavit  that  he  is  not  interested  in  the  premises,  and 
is  a  material  witness  for  the  other  defendants ;  Hardw;  162 ;  the  better 
way  in  such  a  case  is  for  the  defendant  to  allow  judgment  to  go  by  de- 
fault, and  then  he  can  be  a  witness  for  the  others ;  Bui.  N.  P.  285.  2 
Camp.  333,  n.  2  Esp.  552 ;  or  if  at  the  trial  he  consent  to  a  verdict 
against  him  for  so  much  as  he  is  proved  to  be  in  possession  of,  there 
seems  to  be  no  reason  why  he  should  not  be  admitted  a  witness  for  the 
other  defendants.  Bui.  N.  P.  285.  But  where  one  of  several  defend- 
ants allows  judgment  to  pass  against  him  by  default,  in  an  action  ex 
contractu,  he  cannot  be  a  witness  for  his  co-defendant,  for  if  that  defend* 
aat  could  obtain  a  verdict,  the  judgment  could  not  be  enforced  against 
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the  witness.  1  1%.  Ev..78*  But  in  actions  ex  deUctOt  where  that  rea- 
son does  not  apply.  Lord  Kenyoo,  C*  J.  has  allowed  a  defendaoU 
against  whom  there  was  judgment  by  default,  to  give  evidence  A>r  his 
cO'defendant ;  2  Esp*  S52;  and  Best,  G.  J«  in  another  case  allowed  it, 
on  the  authority  of  the  last  case,  but  at  the  same  time  expressed  a  very 
strong  opinion  against  the  practice.  1  Car.  &  P.  577.  Perhaps  in  such 
a  case  he  might  safely  be  holden  to  be  a  competent  witness  to  prove 
that  his  co-defendant  is  wholly  innocent  of  tlie  trespass  or  other  tort 
imputed  to  him ;  but  that  his  evidence  should  be  received,  to  give  a 
colour  to  the  transaction  or  other  matter  of  the  action,  which  might 
have  the  effect  of  diminishing  the  damages^  is  seemingly  against  the 
first  principles  of  evidence  ;  for  as  damages  are  to  be  assessed  against 
the  witness,  by  the  same  jury  who  try  the  issue  against  his  co^efendant, 
the  ^witness  is  still  substantially  a  jmrty  to  the  action,  and  would  1>6 
giving  evidence  for  himself.  In  ejectment,  indeed,  this  objection  does 
not  apply ;  for  a  tenant,  who  has  suffered  judgment  by  default,  is  in  fact 
no  party  to  the  action.  Nor  can  a  defendant,  who  has  allowed  judg- 
ment to  pass  against  him  by  default,  be  a  witness  for  the  plainti^  with- 
out the  consent  of  his  co-defendants,  8  Taunt  189.  2  Camp.  333,  n., 
unless  it  appear  that  he  has  no  interest  in  procuring  a  verdict  for  the 
plaintiff  against  his  co-defendant,  7  Bing.  995,  and  except  also  in  eject- 
ment. 4  Esp.  108.  Where  however  the  plaintiff  enters  a  nolle  prosequi 
as  to  one  of  two  or  more  defendants,  that  defendant  is  no  logger  a  party 
to  the  suit,  and  the  question  as  to  has  admissibility  as  a  witness  then 
becomes  a  question  merely  of  interest,  and  must  be  decided  accordii^Iy. 
Where  upon  the  14th  of  July  a  partnership  between  A.  and  &  waa 
dissolved,  and  on  the  17th  the  dissolution  was  advertised ;  oa  the  Idlb 
A.  drew  a  bill  in  the  names  of  the  firm  upon  C,  which  C.  accepted  for 
A.'s  accommodation  and  not  for  B.,  and  which  C.  afterwards  paid ;  C« 
then  brought  an  action  against  A.  and  B.  for  the  amount,  to  which  B. 
pleaded  the  general  issue,  and  A.  pleaded  his  bankruptcy  and  certificate, 
and  a  noUe  prosequi  was  thereupon  entered  as  to  him  ;  and  at  the  trial 
the  question  was,  whether  A.  was  a  competent  witness  for  B.  to  prove 
these  facts :  the  court  held  that  he  was ;  as  the  partnership  had  been 
dissolved  on  the  14th,  the  drawing  of  the  bill  was  not  a  partaerBbip 
transaction  as  between  A.  and  B.,  and  B.  was  only  a  surety  for  A. ; 
and  as  he  might  therefore  prove  upon  the  estate^  and  A.'s  certificate 
was  consequently  a  bar  to  any  claim  B.  might  have  upon  him  upon  thin 
account,  A.  was  therefore  a  competent  witness  for  B.  2  B.  dt  C.  M8. 
4  D.  &  R.  ao.  So,  where  one  of  two  partners  accepted  a  bill  in  tlie 
name  of  the  firm,  for  his  own  purposes,  and  afterwards  becanae  bacik- 
lupt  and  obtained  his  certificate ;  and  Ia  an.  action  by  an  indoorsee  againsl 
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both  as  acceptors,  in  which  the  bankrupt  pleaded  his  certificate,  and^a 
nolle  prosequi  was  entered  as  to  bim,  the  bankrupt,  having  released  his 
interest  in  the  surplus  of  his  effects,  was  admitted  as  a  witness  for  the 
solvent  partner  to  prove  these  facts:  and  the  court  afterwards  held 
that  he  was  a  competent  witness ;  for  although  the  solvent  partner  was 
not  in  strictness  a  surety  in  this  instance  for  his  bankrupt  partner,  yel 
he  might  be  deemed,  as  far  as  respected  the  iatter's  share,  a  person  Ha* 
ble  for  the  debt  of  another,  within  the  meaning  of  the  bankrupt  act,  and 
in  that  character  would  be  entitled  to  prove  under  the  commission.  6- 
Bing.  306.  In  replevin  by  A.,  where  the  defendant  made  cognizanccr 
first,  as  bailiff  of  B.,  stating  a  demise  from  B.  to  C,  and  secondly,  a» 
bailiff  to  C,  stating  a  demise  from  C.  to  the  plaintiff;  at  the  trial,  the 
defendant,  upon  his  abandoning  the  cognizance  as  bailiff  of  C,  was  al^ 
lowed  to  call  C.  as  a  witness :  and  the  court  held  that  he  was  a  compe* 
tent  witness,  for  after  the  cognizance  under  him  was  abandoned,  he  was 
in  fact  a  stranger  to  the  suit.  2  Ad.  &  E.  833.  See  1  Bing.  810.  5 
Esp.  273.  In  trespass,  a  person  included  in  the  simul  cum  is  a  good 
witness  for  the  defendant,  Bui.  N.  P.  285.  Hardw.  264,  unless  the 
plaintiff  prove,  not  only  an  ineffectual  endeavour  to  serve  such  *person 
with  process,  but  also  that  he  is  guilty  of  the  trespass.  Bol.  N.  P.  285^ 
Hardw.  123. 

Nor  shall  a  party  to  the  action  be  compelled  to  give  testimony  for 
his  adversary.  Even  in  ejectment,  on  the  several  demises  of  two  per- 
sons, where  the  title  appeared  to  be  exclusively  in  one  of  them,  it  wa# 
holden  that  the  other  could  not  be  compelled  to  be  exannned  as  a  wit- 
ness for  the  defendant.  3  Camp.  177.  In  actions  ez  delicto^  however, 
the  plaintiff  may  omit  to  sue  one  of  the  parties,  in  order  to  make  him 
a  competent  witness  for  him  at  the  trial.  1  Sid.  441.  2  Camp.  338, 
n.  5  B.  A;  C.  387,  per  Abbott,  C.  J.  0  6.  &  C.  647,  per  Lord  Tenter- 
den,  C.  J..  See  Style,  401,  404.  Sav.  34.  2  Ro.  Abr.  085.  BqI.  N. 
P.  285.  And  where  a  defendant  pleaded  in  abatement  that  the  con. 
tract  was  made  by  him  jointly  with  A.,  A.  was  holden  to  be  a  compe- 
tent witness  for  the  plaintiff,  to  disprove  the  defendant's  plea.  2  Stark. 
414.  But  a  person  actually  sued,  although  he  allow  judgment  to  go  by 
default,  is  not  a  competent  witness  against  his  co-defendant,  4  Taunt. 
752.  2  Camp.  333  n.,  without  the  consent  of  the  latter,  unless  indeed 
it  appear  that  he  has  an  interest  in  procuring  a  verdict  against  him.^ 
Supra.  In  one  case,  indeed,  by  consent  of  parties,  one  of  the  plaintiA 
was  allowed  to  give  evidence  upon  oath,  although  he  came  to  defeat 
the  claim  of  another  party  suing  jointly  with  him.  1  Taunt.  378.  The 
case  however  is  an  anomaly ;  and  it  must  be  recollected  that  both  the 
plaintiffs  and  defendants  consented. 
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To  the  rule  above  laid  down,  namely,  that  a  party  to  the  siul  shall 
not  be  allowed  to  give  evidence  in  his  own  favour,  there  are  two  ex- 
ceptions :  First,  in  an  action  against  the  hundred,  on  the  statutes  of 
hue  and  cry,  the  party  robbed  is  a  competent  witness  to  prove  the 
robbery:  Glib.  Ev.  128,  120.  3  Mod.  114,  115.  per  cur. ;  and  this 
from  necessity  ;  for  in  most  cases  of  that  description,  it  would  be  im- 
possible to  procure  other  evidence.  The  hundredors  also  are  now 
made  competent  witnesses  for  the  hundred,  by  stat.  8  6.  2,  c.  16,  s.  15. 
7&8  6.  4,  c.  31,s.  5. 

Secondly,  Informers  in  actions  upon   penal  statutes,  are  in  many 
cases  made  competent  witnesses,  either  by  the  express  provision  of  the 
statute  creating  the  penalty,  or  by  necessary  implication.    See  Gilb. 
Ev.  120,  130.    2  L.  Kaym.  1545.     Andr.   18.  240.     1  Str.  316.     10 
Mod.     104.     1  Esp.  160. 

Thirdly,  In  actions  for  malicious  prosecutions,  it  is  said  to  have  been 
decided  that  what  the  defendant  swore  upon  the  trial  of  the  indictment, 
&c.  is  good  evidence  for  him  in  the  action.  Bui.  N.  P.  14.  But  this 
perhaps  may  reasonably  be  doubted. 

From  the  relation  to  the  Parties.']  Husband  and  wife  can  never  be 
witnesses,  either  for  or  against  each  other,  in  civil  actions ;  Co.  Lit 
6  b.  Gilb.  Ev.  133,  134.  4  T.  R.  678.  2  T.  R.  263.  Hardw.  264 
Bac.  Abr.  Evidence,  A.  1*  see  1  Str.  504 ;  even  although  the  marriage 
was  after  action  brought,  and  after  the  witness  had  been  served  with 
a  subpcena.  3  C.  &  P.  558.  And  Best,  C.  J.  refused  to  allow  a  wit* 
nesstobe  examined  as  to  conversations  she  had  had  with  her  *de- 
ceased  husband.  Ry.  &  M.  108.  And  where  husband  and  wife  were 
divorced  by  act  of  parliament,  and  she  was  afterwards  called  as  a 
witness  against  him,  to  prove  a  contract  made  by  him  during  the  mar- 
riage, Lordt  Alvanly,  C.  J.  held  that  she  could  not  be  examined  apoa 
the  subject,  although  competent  as  a  witness  of  any  facts  which  took 
place  after  the  divorce.  Monroe  v.  Tunsleton,  Peake,  Ev.  App.  89. 
See  5  C.  dz;  p.  12,  semb.  cont.  Also,  in  all  cases  where  the  husband 
is  an  incompetent  witness,  by  reason  of  interest,  the  wife  is  incompe- 
tent  also,  for  the  same  reason.  See  12  East,  250.  But  a  man's  mis- 
tress may  be  a  witness  either  for  or  against  him,  although  she  go 
by  his  name,  and  ho  have  holden  her  out  to  the  world  as  his  wife.  4 
Biog.  610.  3  Car.  &  P.  238.  And  a  wife  may  be  a  witness  of  a  fact, 
which  may  have  the  effect  of  charging  her  husband,  if  he  be  not  a  par- 
ty to  the  action.  1  Str.  504.  5  Bing.  183<i  So,  in  a  settlement  case, 
where  after  a  man  had  proved  his  marriage  with  the  pauper,  the  oppo- 
site party,  in  order  to  shew  tliat  the  marriage  was  invalid,  called  a 
woman  who  proved  that  she  had  previously  been  married  to  the  wit- 
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fiestf ;  the  Covrt  of  £jng'«  Bench  held  thni  ihe  was  a  competeot  witnofs 
to  prove  that  fapt ;  she  was  not  called  tp  contradict  her  huabaod,  and 
even  if  she  were,  the  court  seemed  to  be  of  opinion  that  she  would  be 
a  competent  witness  for  that  purpose ;  and  it  was  no  objection  to  her 
evidence  that  the  effect  of  it  was  to  prove  her  husband  guilty  of  biga- 
my, as  the  evidence  was  not  given  in  any  proceeding  against  the  hus- 
band, nor  could  any  thing  she  then  said,  or  any  judgment  of  the  ses- 
sions founded  upon  it,  be  given  in  evidence  against  th^  husband  upon 
any  indictment  against  him  for  that  crime.  8  B.  d^  Adolph.  630.  and 
see  6  M.  <S&  S.  194«  And  the  rule  in  other  respects  is  strictly  confined 
to  the  relation  of  husband  and  wife  :  for  a  father  or  mother  may  be  a 
witness  for  or  against  the  child ;  1  Wils.  333.  2  T.  R.  263.  6  T.  R. 
330.  Hardw.  277.  1  Salk.  280.  2  Str.  025.  040.  Cowp.  501  ;  n 
child,  for  oragainst  the  father  or  mother ;  Gilb.  £v.  135 ;  a  servant,  for 
or  against  the  master  or  mistiness;  Id.;  a  master  or  mistress,  for 
or  against  the  servant. 

Counsel,  solicitors,  and  attornies,  are  privileged  from  giving  (indeed 
they  will  not  be  peroutted  to  give)  evidence  of  any  matters  confided 
to  them  by  their  client,  in  their  professional  capacity,  Gilb.  £v.  136.  4 
T.  R.  753.  and  see  2  Camp.  0.  2  Stark.  274,  either  in  the  cause 
respecting  which  the  communication  was  made,  or  in  any  other,  4  T.  R. 
753,  whether  the  client  be  a  party  to  the  cause  or  not.  2  Camp. 
578.  And  on  this  ground  Abbott,  C.  J.  refused  to  receive  evi- 
dence of  the  time  at  which  counsel  for  the .  opposite  part^  had 
been  retained,  holding  it  to  be  a  confidential  communication. 
Ry.  Sc  M.  165.  1  Car.  dz;  P.  545.  The  communication,  how- 
ever, to  be  privileged,  must  have  relation  to  some  cause  or  suit 
depending  or  in  contemplation,  Ry.  d&  M.  34.  per  Abbott,  C.  J.  3 
Car.  &  P.  518.  Moody  &  M.  233,  or  to  a  matter  then  in  dispute  or 
controversy.  Moody  &  R.  3.  But  where  a  client  requested  an  attor- 
ney to  draw  an  assignment  of  certain  goods,  which  the  attorney  refu- 
sed to  do,  and  it  was  afterwards  prepared  by  another  attorney, 
the  Court  of  Common  Pleas  held  that  the  communication  with  the 
^'first  attorney  was  privileged,  and  tiiat  he  should  Qot  be  permitted  to 
give  evidence  of  what  passed  between  him  and  his  client  upon  that  oc<- 
casion ;  in  an  action  afterwards  relating  to  the  validity  of  the  ass^n- 
ment,  Richardson,  J.  said,  '*  Suppose  the  case  of  an  attorney  consulted 
on  the  title  to  an  estate,  where  there  was  «  defect  in  the  title,  can  it  he 
contended  that  he  would  ever  be  at  liberty  to  divulge  the  ilaw  7''  2 
firod.  &  B.  4.  And  what  a  trader,  who  was  afterwards  a  bankrupt* 
disclosed  to  an  attorney,  in  cpnsulii^g  him  about  the  state  of  his  affairs^ 
has  been  holden  by  Tindal,  C.  J.  to  be  a  privileged  communication, 
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\7hich  the  attorney  was  not  at  liberty  to  diirulge.    5  Car.  &  P.  177« 
But  where  a  communication  is  made  to  an  attorney,  not  for  the  purpose 
of  asking  his  legal  advice,  but  to  obtain  information  as  to  a  matter  of 
fact,  it  is  not  privileged,  and  the  attorney  may  disclose  it  in  evidence 
in  any  action  in  which  he  is  called  as  a  witness.    2  B.  &  C.  745.    So 
an  attorney  will  be  allowed  to  prove  that  his  client  delivered  to  him  a 
certain  paper,  as  for  instance,  a  signed  bill  of  costs,  Moody  &  M.  308, 
or  the  like.    And  in  an  action  by  the  assignees  of  a  bankrupt,  to  recover 
the  value  of  goods  fraudulently  assigned  by  the  bankrupt  to  the  defend- 
ant, and  in  which  the  assignment  was  set  up  as  the  act  of  bankruptcy, 
the  plaintiffs  called  the  attorney  who  prepared  the  assignment  for  the 
bankrupt,  to  prove  the  communications  then  made  to  him  by  the  bank- 
rupt ;  upon  this  being  objected  to  by  the  defendant,  as  being  a  privileged 
communication.  Best,  C.  J.  held  that  if  the  bankrupt  did  not  object  to 
the  disclosure,  the  defendant  had  no  right  to  make  the  objection,  and  he 
accordingly  received  the  evidence.    2  Car.  &  P.  275.    So,  what  the 
mortgagor  has  said  to  the  mortgagee's  attorney,  in  negotiating  the  loaa 
with  him,  cannot  be  deemed  a  privrleged  communication,  6  Car.  &  P. 
881,  the  rule  being  confined  to  confidential  communications  to  the  party^ 
own  attorney.    And  an  attorney  for  a  party  in  a  cause  may  be  called 
by  the  opposite  party,  and  asked  who  employed  him,  in  order  that  the 
acts  or  declarations  of  such  party  giay  be  given  in  evidence  against 
him.    Moody  &  M.  410.    But  an  attorney  is  not  bound,  on  a  subpcena 
duces  tecum^  to  produce  any  deeds  or  papers  belonging  to  his  client  in 
his  custody,  if  it  appear  that  the  production  will  operate  to  the  prejti* 
dice  of  his  client.    1  Stark.  05.    And  where  the  vendor  and  purcbafler 
paid  an  attorney  in  equal  moieties  for  the  draft  of  a  conveyance,  which 
was  allowed  to  remain  afterwards  in  the  attorney's  hands,  it  was  hotden 
to  be  a  confidential  deposit  by  both  parties,  and  that  the  attorney  ooold 
not  produce  it  in  evidence  against  the  interest  of  the  purchaser's  devi- 
sees, although  h^  had  the  consent  of  the  vendor  and  his  attorney  to  do 
so.    2  Ad.  &  E.  171.    So  where  the  title  deeds  of  a  mortgaged  estate 
were  in  the  hands  of  a  person  to  whom  the  mortgage  had  been  assigned, 
and  the  mortgagee's  attorney  had  made  an  abstract  of  it,  it  was  holden 
not  only  that  the  assignee  was  not  bound  to  produce  them  upon  a  nt^ 
p(Bna  duces  tecum  in  a  proceeding  between  other  parties,  hot  that  the 
mortgagee's  attorney  was  not  bound  to  produce  the  abstract,  or  give 
parol  evidence  of  the  contents  of  the  deeds  ;  other  secondary  evidence 
should  have  been  *given.    8  D.  &  K.  726.    But  where  the  attorney  of 
a  mortgagee,  in  a  suit  by  a  third  person  against  the  mortgagor,  refused 
to  produce  the  mortgage  deed,  and  the  judge  at  the  trial  held  that  be 
ought  to  give  parol  evidence  of  its  contents,  the  Court  of  King's  Bench 
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thought  that  the  evidence  was  admissible  ;  bin  even  if  not,  as  the  de- 
fendant was  not  the  privileged  party,  he  had  no  right  to  object  to  the 
parol  evidence.  1  Ad.  &  E.  31.  And  where  by  an  order  of  a  court 
of  equity,  a  lease  was  deposited  with  the  lessor's  attorney,  it  was  holden 
in  an  action  between  the  lessee  and  lessor,  that  the  attorney  was  not 
privileged  from  producing  the  lease,  for  it  formed  no  part  of  his  client's 
title.  9  B.  &  C.  288.  And  what  is  here  said  as  to  attornies,  is  equally 
applicable  to  their  cferks  when  acting  on  behalf  of  their  masters,  2  Car. 
&  P.  195,  to  their  agents,  2  Stark*  239,  and  to  persons  employed  by 
them,  as  interpreters  between  them  and  their  clients.  Peake,  78.  This 
privilege,  however,  is  to  be  considered  as  excluding  the  disclosure 
merely  of  such  facts  as  have  been  communicated  confidentially  by  the 
client  to  the  attorney,  dec.  in  his  professional  capacity ;  and  therefore 
does  not  extend  to  facts  known  to  the  attorney  previously  to  his  retainer ; 
Gilb.  Ev.  136.  1  Vent  197.  Skin.  404;  nor  to  the  contents  of  a  no- 
tice, served  upon  him  by  the  attorney  on  the  other  side,  requiring  him 
to  produce  at  the  trial,  a  certain  paper  belonging  to  his  client  in  his 
bands ;  7  East,  357 ;  or  the  like*  The  privilege  also  is  strictly  con- 
fined to  counsel,  solicitors,  attornies,  and  their  agents,  &c. :  it  does  not 
extend  to  the  steward,  clerk,  or  other  agent  of  the  party,  2  Atk.  524. 
4  T.  R.  753.  1  Car.  &  P.  337,  or  to  a  conveyancer,  2  Atk.  525,  or 
banker,  S  Car.  ds  P.  325,  or  to  a  physician  or  other  medical  person,  11 
St.  Tr.  248.  4  T.  R.  753.  1  Car.  &  P.  97,  or  executor,  1  Id.  375, 
however  confidential  the  communication  to  such  persons  may  be. 

It  may  be  necessary  to  add,  that  a  judge  may  give  evidence,  even  in 
the  very  case  in  which  he  is  judge.  2  Hawk.  c.  46,  s.  17.  Kelyng,  12. 
So,  a  juror  may  give  evidence ;  2  Hawk.  c.  46,  s.  17.  See  Gilb*  Ev. 
37 ;  but  it  is  right  that  he  should  inform  the  court  of  his  having  evi- 
dence to  give  in  the  case,  before  he  is  sworn  as  a  juror,  and  perhaps  it 
would  be  better  for  him  in  such  a  case  to  decline  acting  as  juror,  if  the 
court  will  permit  him.  So  a  commissioner  of  bankrupts  has  been  al- 
lowed to  give  evidence  to  support  a  commission  under  which  he  himself 
acted.    2  Stark.  302,  see  3  Camp.  337. 

Sect.  III. 

Credit  of  Witnesses. 

The  credibility  of  a  witness  is  compounded  of— his  knowledge  of  the 
facts  he  testifies, — his  disinterestedness, — ^his  integrity, — his  veracity, — 
and  his  being  bound  to  speak  the  truth,  by  such  an  oath  as  he  deems 
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obligatorj*    Proportiooed  to  these,  is  the  degree  of  credit  hid  tettimooj 
deserves  from  the  court  add  jury. 

^From  their  KnwoUdge.']  Although  fk  witness  be  ]torfectlf  disinter- 
ested, althoQgh  be  be  a  man  of  integrity  and  Teracity,  and  have  a  just 
sense  of  the  moral  obligation  of  the  oath  he  has  taken,  still  the  d^ree 
of  credit  to  be  given  to  his  testimony  depends  upon  his  real  koowl* 
edge  cf  the  facts  he  testifies.  A  man  may  be  deceived  in  a  Act,  from 
deriving  his  knowledge  of  it  throogh  a  false  mediom ;  from  bis  atten- 
tiod  being  occupied  more  by  the  circumstanced  aceompanying  it,  than 
by  the  feet  itself,  at  the  time  of  its  occurrence  9  or  from  a  thoosand 
other  cironmstanoes,  which,  if  candidly  stated,  might  be  satisfactorily 
answered  and  accoonted  for  by  the  other  party,  so  as  to  convince  the 
witness  himself  that  he  laboured  under  a  mistake^  Where  there  it  a 
doubt,  therefore,  whether  the  evidence  given  by  a  witness  be  not  (ban- 
ded in  some  stkisconception,  it  is  the  duty  of  the  counsel  who  cross-ex- 
amines him,  to  question  him  as  to  the  sources  of  his  knowledge ;  his 
reasons  for  believing  the  fact  to  be  as  he  has  stated ;  his  reasons  for 
recollecting  it  \  the  circumstances  attending  its  occurrence ;  whether 
if  was  light  or  dark,  and  whether  he  was  near  or  distant,  at  the  time  it 
ocCured  \  and  the  like  t  so  that  the  jury  may  be  able  to  judge  of  the 
degree  of  confldence  they  should  place  in  the  witness's  testimony.  If  a 
vi^itness  refuse  to  answer  such  questions,  or  do  not  answer  them  satis- 
factorily, It  should  have  the  efiect  of  detracting  considerably  from  his 
credit  in  the  estimation  of  the  jury. 

In  the  case  of  hearsay  evidence,  also,  the  declarations  given  in  evi* 
dence  must  appear  to  be  those  of  persons  who  were,  at  least,  likely  to 
have  a  perfect  knowledge  of  the  facts  mentioned  by  them.  Thna,  in 
cases  of  pedigree,  none  but  the  declarations  of  members  of  the  family 
ate  receivable  in  evidence;  those  of  mere  aoquaintaces,  or  servants, 
or  even  the  general  reputatioa  of  the  neighbourhood,  are  not  Id  Ves. 
Jud.  514,  147.  ante,  p.  450. 

From  tkeir  DistniermUdiusi^]  A  witness,  to  be  perfectly  cKdible, 
must  not  be,  in  the  slightest  degree,  biassed  or  partial  to  one  party  or 
the  other.  Interest  in  the  event  of  the  suit,  we  have  seen,  will  render 
him  altogether  incompetent ;  but  any  interest  or  partiality  whatever 
will  detract  from  his  credit.  « If  an  action  be  pending  against  the  srit- 
ness,  upon  the  same  or  a  s?knilar  point  to  that  in  issue  in  the  action  in 
which  he  appears  as  witness,  it  is  an  objection  to  his  credit,  thoiigh 
not  in  all  cases  to  his  competency.  A  father  is  a  competent  witness 
for  his  son,  and  a  son  ^fbr  his  father ;  but  the  interest  arising  from 
the  relationship  detracts  proportionably  frodi  the  credit  of  the  witneae. 
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Sa0  2  Hale,  976.    Gilb.  £f.  149,  155.    See  as  to  hearsay  evidence 
attte,  p.  460. 

From  their  Integriiy.]  A  eonviclioa  for  treason,  felony,  piracy, 
preBmuniret  perjury,  forgery,  eonspiraey,  barretry,  and  the  like,  we 
hare  seen,  (ante,  p.  458,)  renders  a  witness  incompetent ;  bat  the  com- 
mission alone  of  sach  oflenees,  wiibont  conviction,  and  the  commission 
of  all  other  offences  which  import  falsity  or  fraud,  whether  followed  by 
conviction  or  not,  affect  the  credit  of  the  ^witness.  And,  therefore, 
where  a  woman,  who  had  before  sworn  that  A.  was  the  father  of  her 
bastard  child,  was  afterwards  produced  as  a  witness  to  prove  that  B. 
was  in  fact  the  father,  and  that  it  was  at  the  instigation  of  B.  she  had 
before  sworn  it  to  A. :  the  court  held  that  she  was  not  an  incompetent 
witness  for  that  purpose,  but  the  fiict  furnished  a  strong  objection  to 
her  credit.  11  East,  a09.  So,  where  in  an  action  against  T.,  as  part 
owner  of  a  ship,  for  the  amount  of  goods  furnished  to  it,  the  plaintiff 
having  proved  that  T.  was  one  of  the  registered  owners  at  the  time 
the  goods  were  furnished,  and  that  he  afterwards  executed  a  bill  of 
sale  of  his  share  to  C.  another  part-owner,  it  was  holden  that  C,  upon 
whose  oath  the  former  register  wes  obtained,  was  a  competent  witness 
for  the  defendant,  to  prove  that  he  had  inserted  the  defendant's  name  in 
that  register  without  his  privity  or  consent,  and  that  the  bill  of  sale  was 
merely  for  the  purpose  of  divesting  him  of  any  interest  he  might  be 
supposed  to  have  under  the  register.  5  M.  &  S.  344.  So,  a  man  has 
been  deemed  a  competent  witness  to  prove  a  defect  in  the  publication 
of  the  banns,  which  rendered  his  marriage  void,  although  after  cohabi* 
tation  with  the  first  wife  for  many  years,  he  had  afterwards  married 
another ;  but  Lord  Kenyon,  C.  J.  observed,  that  although  the  objection 
did  not  go  to  his  competency,  it  very  much  affected  his  credit.  Peake, 
R.  45.  You  cannot  however,  in  cross-examination,  ask  a  witness  a 
question,  the  answer  to  which  in  the  affirmative  would  amount  to  an 
admission  that  he  Committed  some  offence,  for  which  he  might  be 
subject  to  punishment  or  penalty.  2  Hawk.  46,  s.  20.  3  Taunt.  424. 
and  see  Moody  &  M.  192.  108.  1  Car.  &  P.  11,  835.  85.  46  Geo.  3. 
c  37.  As  to  questions,  the  answers  to  which  merely  go  to  degrade  a 
witness,  but  not  to  snbject  him  to  punishment,  they  may  not  only  be 
asked,  but  must  be  answered.  Moody  &  M.  108.  and  see  4  T.  R.  440. 
2  Stark*  R.  241.  Also,  questions,  the  answers  to  which  may  subject  a 
witness,  not  to  punishment,  but  merely  to  an  action  for  a  debt  or 
other  civil  suit,  may  be  put,  and  must  be  answered.  46  Geo.  3.  c  87. 
Where  the  questions  are  such  as  should  not  be  put,  it  is  for  the  witness 
to  olyjeot  to  them,  or  the  judge  at  the  trial  usually  informs  him  that 
he  is  not  bound  to  tnsw^r  them  $  bat  the  eoort  will  not  allow  the 
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point  to  be  argued  by  counsel.    Moody  &  A£  48,  n.    If  the  witnets 
however,  answer  some  such  questions  without  objection,  he  caDoot 
afterwards  object  to  his  being  cross-examined  about  the  whole  mat- 
ter.    I  Car.  &  P.  278.    And  where  in  an  action  for  a  libel  against 
the  editor  of  a  newspaper,  in  publishing  certain  evidence   given  be- 
fore a  coroner,  a  witness,  who  was  the  coroner's  clerk,  being  asked 
whether  he  had  not  furnished  the  report  to  the  editor,  answered  one 
or  two  questions  upon  the   subject,  but,  upon    being  pressed   with 
further  questions,  he  objected  to  answer,  as  he  might  subject  himself 
to  an  indictment ;  Abbott,  C.  J.  however,  said,  *<  You  might  have  re- 
fused to  answer  at  all,  but  having  partially  answered,  you  are  now 
bound  to  give  the  whole  truth.''    Moody  &  M.  47.     If,  on  the  other 
hand,  the  witness,  in  answer  to  such  questions,  deny  the  offence  impu- 
^  ted  to  him,  such  denial  is  conclusive,  and  you  cannot  afterwards  rail 
witnesses  or  offer  other  evidence  to  contradict  him,    2  Stark.  140,  eC 
9eq.    2  Camp.  637.    But  if  he  have  been  convicted  of  the  crime,  *yoQ 
may  give  in  evidence  the  record  of  his  conviction ;  or  if  be  have  not« 
or  indeed  whether  he  has  been  convicted  or  not,  you  may  call  witness- 
es to  speak  as  to  his  general  character,  although  not  as  to  any  partica- 
lar  offence  of  which  he  may  be  guilty.    2  Hawk.  c.  46,  s.  20.    4  St. 
Tr.  603.    2  Stark.  140.  and  see  4  Car.  &  P.  802.    5  Id.  468.    When 
general  evidence  iff  thus  given  of  the  bad  character  of  a  witness,  the 
opposite  party  may  cross-examine  the  witnesses  as  to  the  grounds  of 
their  opinion,  if  he  think  it  prudent  to  do  so ;  or  he  may  call  witnesses 
who  can  speak  to  the  general  good  conduct  of  the  witness,  or  contra- 
dict any  particular  facts  the  other  witnesses  may  have  disclosed  in 
their  cross  examination.     1  Holt,  541* 

From  their  Vetaciiy.l  The  character  of  a  witness  for  habitual  vera- 
city, is  an  essential  ingredient  in  his  credibility :  a  man  who  is  capable 
of  uttering  a  deliberate  falsehood,  is  in  most  cases  capable  of  doing  so 
under  the  solemn  sanction  of  an  oath.  If  therefore  it  appears  that  he 
has  formerly  said  or  written  contrary  to  that  which  he  has  now  sworn, 
(unless  his  motive  for  having  done  so  be  very  satisfactorily  accounted 
for,)  his  evidence  should  not  have  much  weight  with  a  jury ;  and  if  he 
have  formerly  sworn  the  contrary,  that  fact,  if  not  satisfactorily  ex- 
plained and  accounted  for,  in  almost  conclusive  against  his  credibility. 
See  1 1  East,  300.  5  M.  &  S.  44.  ante,  p.  478.  In  strictness  yoa  can- 
not ask  a  witness  if  at  a  former  trial  he  swore  differently  from  what  he 
is  now  swearing;  but  you  should  give  in  evidence  the  record  of  the 
former  trial,  and  then  prove  the  evidence  he  gave  at  it,  as  directed  ante, 
p.  802.  See  1  Camp*  461.  So,  if  his  former  declaration  was  in  wri- 
ting, it  is  irregular  to  question  him  as  to  the  conteots  of  it ;  you  shooU 
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produce  it,  ask  him  if  it  be  his  handwriting,  and  then  give  it  in  evidence. 
See  2  Esp.  691.  2  Brod.  &  B.  286.  288.  202.  But  if  it  were  a  mere 
parol  declaration,  you  may  either  cross-examine  him  on  the  subject  of 
it,  or  you  may  call  another  witness  to  prove  it.  But  before  you  call 
another  witness  to  prove  it,  you  must  first  cross-examine  the  witness 
as  to  his  having  made  such  declaration.  2  Brod.  &  B.  209.  31 1,  naming 
to  him  the  persons  to  whom,  or  on  the  occasion  on  which  he  made  it, 
together  with  time,  place,  dec,  so  as  to  call  his  attention  to  the  occur- 
rence, if  it  ever  did  take  place.  Moody  &  M.  473.  A  witness,  how- 
ever, cannot  be  cross-examined  as  to  any  distinct  collatteral  fact,  not 
relevant  to  the  matter  In  issue,  for  the  purpose  of  disproving  the  truth 
of  the  expected  answer  by  other  witnesses,  in  order  to  discredit  the 
whole  of  his  testimony.  7  East,  108;  So,  if  the  declaration  as  to 
which  the  witness  is  cross-examined,  were  not  a  statement  of  a  fact, 
but  merely  of  the  witnesses  opinion  or  judgment,  though  relating  to  the 
matter  in  issue,  if  ho  deny  having  made  such  a  declaration,  you  cannot 
afterwards  call  another  witness  to  contradict  him.  5  Car.  &  P.  300« 
385. 

A  consideration  of  the  probability  of  the  fact,  also,  may  aid  us  in 
forming  a  judgment  of  the  credit  that  should  be  given  to  a  witness  for 
veracity.  If  he  tell  us  of  a  fact  having  occurred,  which  is  contrary  to 
common  experience  and  observation,  it  will  require  that  his  integrity, 
veracity,  and  means  of  knowledge  should  be  indisputable,  *to  induce  us 
to  believe  it ;  but  if,  on  the  contrary,  the  fact  stated  by  him  be  very 
likely  to  have  happened,  we  may  be  induced  to  believe  it,  without  very 
scrupulously  inquiring  into  his  character  for  integrity,  veracity,  &c. 
The  strength  of  the  evidence  should  always  be  in  proportion  to  the  in>- 
probability  of  the  fact  to  be  established  by  it. 

From  their  being  swam  to  tpeak  the  truth."]    No  credit  whatever  sbalT 
be  given  to  the  testimony  of  a  witness,  examined  viva  voce  in  a  court  of 
common  law  in  this  country,  unless  he  have  previously  been  sworn  to 
speak  the  truth.    Even  a  peer,  who  in  a  court  of  equity  is  allowed  to 
give  in  his  answer  without  oath,  merely  pledging  his  honour  for  the  truth 
of  it,  must  be  sworn  if  examined  as  a  witness.     W.  Jon.  153 — 155. 
Cro.  Car.  64.    2  Mod.  00.    2  Salk.  513.    1  P.  Wms.  146.    The  form 
of  the  oath  varies  according  to  the  religion  or  country  of  the  witness. 
See  Cowp.  382.    Christians  are  sworn  on  the  New  Testament ;  Jews, 
on  the  Old  Testament ;  Mahometans,  on  the  Koran ;  and  persons  of 
other  religions,  according  to  the  form  prescribed  for  that  purpose  by 
the  religion  they  profess.     Bnl.  N.  P.  202.    Christians  are  sworn  with 
their  hats  off;  Jews  with  their  hats  on.    Even  among  the  different  sects 
of  Christians,  there  may  be  a  variance  in  the  manner  of  taking  the  oath ; 
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a  Scotch  Covenanter  for  iDstance«  inatead  pf  jkisting  the  book,  as  is  doae 
by  other  sects  of  Christiana,  holds  up  his  hand,  whilst  the  book  lies  open 
before  him.     1  Leach,  810.    Cowp.  88%  and  see  Peake,  23.  155.  Each 
witness  swears  io  the  particular  form  preecribed  by  bis  religi<Mi ;  the 
only  general  rule  that  can  be  laid  down  upon  (be  subject  is,  that  the 
oath  be  such  as  the  witness  deems  obligatory  on  his  conscience.    And 
the  wrtness  may  be  asked  if  he  considers  himself  bound,  by  the  fonn  of 
oath  he  has  taken,  or  is  about  to  take,  to  speak  the  truth :  if  he  anawer 
in  the  affirmative,  then  his  answer  is  conclusive ;  and  he  cannot  after- 
wards be  asked  whether  he  considers  any  other  form  of  oath  more 
obligatory.    2  Bred.  &  B.  284    He  may  be  asked  also  if  he  believe  in 
the  being  of  a  Deity,  and  in  a  future  state  of  rewards  and  punishments ; 
but  he  cannot  be  questioned  as  to  the  particular  tenets  of  his  religion. 
See  Peake,  11.     1  Leach,  482.     These,  and  the  like  questions,  should 
in  strictness  be  asked  before  the  witness  is  sworn ;  at  least  it  is  the 
more  correct  and  proper  way.    2  Brod.  6l  B.  284.    And  if  it  appear 
that  he  has  no  religious  belief,  which  he  deems  blading  upon  bis  con- 
science  to  speak  the  truth  upon  oath,  he  cannot  be  a  witness.    Bui.  N. 
P.  292. 

The  only  exception  to  what  is  above  stated,  as  to  the  neeessity  ^  the 
witness  being  sworn,  is  in  the  case  of  quakers,  Moravians,  and  Separa- 
tists. 'A  Quaker  is  allowed,  by  stat.  7d£8W.  8,c.34,to  make  an 
affirmation  instead  of  an  oath ;  and  the  statute  assigns  the  same  penal- 
ties  to  a  fieilse  affirmation  as  to  peijury.  And  indeed  they  may  now 
make  an  affirmation  instead  of  an  oath  in  all  cases.  3  dc  4  W.  4,  c  40. 
So  may  Moravians.  9  G.  4.  e.  32.  3  ^  4  W.  4,  c  49.  So  may  that 
class  of  dissenters  called  Separatists,  3  &  4  W.  4.  c.  82.  The  form  of 
an  affirmation  for  a  Quaker  or  Moravian,  is  ihus : — **  I,  A.  B.,  being 
(one  of  the  people  called  Quakers,"  or,  <<  one  of  the  persuasion  *of  the 
people  called  Quakers,"  or, ''  one  of  the  united  brethren  called  Mora- 
vians," as  the  case  may  be^]  do  solemnly,  sincerely,  and  truly  declaie 
and  affirm,"  &c.  The  affirmation  of  the  separatists  is  thus: — '^I*  A. 
B.,  do,  in  the  presence  of  Almighty  God,  solemnly,  sincerely,  and  truly 
affirm  and  declare  that  I  am  a  member  of  the  religious  sect  called  Se- 
paratists, and  that  the  taking  of  any  eath  is  ooatrary  to  any  religioos 
belief,  as  well  as  essentially  opposed  to  the  tenets  of  that  sect;  and  I 
do  also,  in  the  same  solemn  manner,  affirm  and  declare,"  &c. 

The  dying  declarations  of  a  person,  altho«gh  made  under  circumstan- 
ces nearly  equivalent  to  the  moral  obligation  of  an  oath,  and  althoogfa 
acvidenee  to  a  certain  extent  in  criminal  oases,  (see  Arch.  Pr.  Qu.  Seas. 
152,)  b  not  in  general,  evidence  in  a  civil  «ction. .  And  therefore,  in 
ejeoimeat,  v^^mq  the  lessor  of  the  plaintiff  tendered  ia  evidence  tbs 
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dying  declarations  of  an  old  servant  of  the  family  as  to  his  relationship! 
to  the  party  last  seised,  the  court  held  that  it  was  not  evidence.  4  B. 
&  Aid.  53.  But  where  dying  declarations  formed  part  of  the  res  gesta, 
they  were  holden  to  be  admissible ;  .6  East,  188 ;  and  where  the  attest- 
ing witness  to  a  deed  made  a  dying  declaration  that  it  was  a  forgery,  it 
was  allowed  to  be  given  in  evidence,  on  the  ground  that  if  the  witness 
had  lived,  and.  had  been  examined  in  proof  pf  the  deed,  he  might  be 
cross-examined  as  to  his  previous  declaration.  6  East,  105,  cit.  3  Burr. 
1244.  But  these  are  the  only  exceptions.  Per  Abbott,  C.  J.  4  B.  &. 
Aid.  54, 

Sect.  IV. 

Examination  of  Witne$S€s. 

The  examination  of  witnesses,  in  ordinary  cases,  is  viva  voce  in  court 
And  if  the  witness  be  a  foreigner,  not  understanding  or  speaking  En- 
glish, he  is  examined  through  the  medium  of  an  interpreter,  sworn  for 
the  occasion.  So,  where  a  Witness  is  deaf  and  dumb,  he  may  be  exam- 
ined through  the  medium  of  a  sworn  interpreter,  who  understands  his 
signs  ;  R.  v.  Pollock,  MS.  1814 ;  or  if  he  can  write,  it  will  be  more 
satisfactory  that  the  questions  shotdd  be  reduced  to  writing  and  shewn 
to  him,  and  that  he  should  give  his  answers  in  writing  also.  3  Car.  6c 
P.  127. 

Upon  the  Voire  DireJ]  When  a  witness  appears  to  give  evidence, 
Ae  first  thing  the  opposing  counsel  has  to  consider  is,  whether  he  is  a 
Qonpetent  witness.  And  in  all  cases  of  incompetency  from  interest 
(see  ante,  p.  454,)  or  from  relation  to  a  party  to  the  suit,  (see  ante,  p. 
47a,)  counsel  are  allowed  to  ascertain  the  fact,  by  an  examination  of 
the  witness  himself,  upon  the  voire  dire,  before  he  is  examined  in  the 
cause.  It  is  technically  termed  an  examination  on  the  voire  dire  (vert-, 
totem  dicere,)  because  the  witness,  instead  of  being  sworn  in  the  cause* 
is  merely  sworn  that  he  shall  true  answers  make  to  such  questions  as 
shall  be  demanded  of  him ;  and  if,  upon  examination,  be  appear  to  be 
incompetent,  he  is  not  swdrn  or  examined  in  the  cause ;  but  if  compe- 
tent, he  is  then  sworn  in  the  cause  and  examined  in  the  ordinary  way. 
But  although  the  ^examination  in  such  a  case  should  in  strictness  be 
upon  the  voire  dire^  and  in  prudence  it  is  desirable  in  most  cases  that  it 
should  be  so,  yet  in  practice  you  are  allowed  to  put  questions  to  a  wit- 
ness with  relation  to  his  competency,  after  he  is  sworn  in  the  action, 
and  even  during  the  cross-examination ;  and  indeed  if  the  incompetency 
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of  a  witness  ia  discovered  at  any  time  dariDg  the  trial,  his  evidence  will 
be  struck  out.     1  T.  R.  720. 

Bat  in  case  of  incompetency  from  want  of  religion  (see  ante,  p.  468,) 
it  is  the  better  and  more  approved  method  to  question  the  witoeas  opoD 
the  subject  before  he  is  sworn  at  all.  (Ante^  p.  480.)  And  in  case  of 
incompetency  from  infamy,  we  have  seen  (ante,  p.  454)  that  the  ottly 
mode  of  maicing  the  objection  is,  by  producing  the  record  of  the  con- 
viction, or  an  eiamined  copy  of  it,  and  not  by  any  examination  of  the 
witness  upon  the  subject. 

In  an  examination  on  the  wnre  dire^  there  is^  this  anomaly,  that  the 
witness  may  be  required  to  give  parol  evidence  of  the  contents  of  a 
written  instrument,  although  it  do  not  appear  to  have  been  destroyed 
or  lost,  and  no  notice  have  been  given  to  produce  it ;  and  on  the  other 
hand,  if  upon  such  an  examination  an  apparent  incompetency  be  made 
out,  the  party  who  called  the  witness  may  re-examine  him,  to  shew  that 
by  a  written  instrument  his  competency  has  been  restored,  withoni  pro- 
ducing or  otherwise  proving  it.    This  is  allowed  from  Deoestity :  for 
the  party  objecting  to  the  witness  is  not  supposed  to  know  that  aoch 
witness  will  be  produeed  against  him ;  and  tfie  party  who  calls  the 
witness  may  not  know  that  the  particular  objection  will  be  made  to  him* 
A  familiar  instatlce  of  this  is,  where  a  witness,  by  being  a  bankrupt. 
Would  be  incompetent,  unless  he  had  also  obtained  his  certtficale,  then 
the  party  seeking  to  establish  his  incompetency  is  allowed  to  ask  him 
whether  he  has  been  a  bankrupt,  although  in  ordinary  cases  the  proper 
mode  of  proving  this  would  be  by  producing  the  fiat  and  adjadieation ; 
and  if  the  answer  be  in  the  affirmative,  the  party  calling  him  may  ask 
him  if  he  have  not  obtained  bis  certificate,  without  producing  it.    (See 
ante,  p.  450.)    And  where  a  bankrupt  stated  on  the  tcite  din  that  be 
had  obtained  his  certificate  and  released  to  his  assignees,  Park  J.  held 
him  competent,  withottt  production  of  either  oertificate  or  release.     1 
Car.  Sc  P.  S84,  ante,  p«  469.    But  where  a  witness,  upon  examinatioe 
on  the  voire  dire,  acknowledged  that  he  had  entered  into  an  agreenseot 
the  efleet  of  which  was  to  render  him  incompetent,  and  the  agreeoieet 
(which  was  in  writing)  was  thereupon  produced  by  him :  the  party  whs 
called  him  wished  the  instrument  to  be  read ;  and  Abbott,  G.  J.   heM» 
that  as  the  witness  had  produced  the  instrnment  upon  which  the  olgeo^ 
tion  to  his  competency  rested,  it  should  be  read.    2  Stark.  R.  493. 

As  to  the  incompetency  of  witnesses,  see  ante,  p.  542 ;  from  waM  of 
discretion,  ante,  p.  452 ;  from  want  of  religion,  ante,  p.  452 ;  frooi  iii&. 
my,  ante,  p.  453 ;  from  interest,  ante,  p.  454 ;  from  being  parties  to  the 
suit,  ante,  p.  470 ;  from  relation  to  the  parties,  ante,  p  473. 

JBsoimnstion.]    In  the  examination  of  a  witness,  tf^  s  firs   role  to  be 
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attended  to  is,  that  the  questions  be  relative  to  the  matter  in  ^issae.  If 
this  be  not  attended  to,  the  examination  will  be  rambling  and  uncertaiDi 
and  L'kely  to  confuse  and  perplex  the  jury,  from  the  very  circumstance 
of  its  comprising  irrelevant  matter.  Besides,  the  court  have  a  right  to 
prevoot  any  questions  being  put,  which  do  not  tend  to  the  proof  of  the 
issue.  As  to  wb^t  must  be  proved,  and  what  may  be  rejected  as  sur- 
plusage, see  ante,  p»  323,  &c. 

Secondly*  no  leading  question,  or,  in  other  words,  no  question  which 
in  itself  suggests  the  answer  required  to  it,  should  be  put,  in  the  direct 
examination  of  a  witness,  upon  any  point  at  all  material  to  the  issue. 
You  will  be  allowed  to  lead  him  upon  itnmaterial  matter,  which  i$ 
merely  introductory ;  but  as  soon  as  you  reach  the  material  part  of  the 
examination,  all  leading  questions  must  be  carefully  avoided.  There 
are  instances,  however,  in  which  this  cannot  be  avoided.  For  in- 
stance, where  a  witness,  upon  his  cross-examination,  being  asked  if  he 
made  use  of  certain  words  to  J.  S.,  denies  it,  and  J.  S.  is  afterwards 
called  to  contradict  him,  the  very  words  may  be  repeated  to  J.  S.»  and 
be  may  be  asked  whether  the  former  witness  did  not  make  use  of  them 
to  him ;  3  Stark.  7.  and  see  1  Camp.  43 ;  for  if  you  merely  asked  J.  S. 
what  the  witness  had  said  to  him,  it  might  be  impossible  ever  to  come 
to  a  direct  contradiction.  So,  if  you  wish  a  witness  to  identify  a  par^ 
ticular  person  present  in  court,  you  may  point  the  party  out  to  him,  and 
ask  him  if  that  be  not  the  person,  2  Stark.  128.  And  formerly,  when 
a  witness  shewed  himself  decidedly  averse  to  the  party  calling  him,  the 
judge,  upon  application,  always  allowed  the  party  to  examine  him  after 
the  manner  of  a  cross-examination^  asking  leading  questions,  &c. ;  and 
in  the  case  of  an  issue  out  of  Chanceryi  where  the  defendant,  by  an  or- 
der .of  that  court,  was  examined  as  a  witness  for  the  plaintiff,  Best^  C. 
J.  heldi  that  as  the  witness  stood  in  a  situation  which  of  necessity  made 
him  adverse  to  the  plaintiff,  the  counsel  for  the  plaintiff  might  cross 
examine  him  as  a  matter  of  right.  Ry.  &  M.  126.  And  in  a  similar 
ease,  where  such  a  cross-examination  of  an  adverse  witness  was  object- 
ed to,  but  allowed,  Abbott,  C.  J.  iiaid,  I  mean  to  decide  this  and  no 
further,  that  in  each  particular  case  there  must  be  some  discretion  in 
the  presiding  judge  as  to  the  mode  in  which  the  examination  shall  be 
conducted^  in  order  best  to  answer  the  purposes  of  justice.  Ry.  &  Mi. 
127.  However,  at  present  the  judges  are  not  generally  inclined  to  al- 
low of  such  indulgence  in  the  examination  of  adverse  witnefses ;  and 
the  propriety  of  it  seems  to  be  doubted. 

Thirdly,  a  witness  should  not  be  examined,  nor  should  he  be  allowed 
to  give  evidence,  as  to  any  matter  which  be  does  not  know  of  his  own 
kaowLedi;^  i  except  in  casen  wh^re  teiu'say  evidence  is  receivable ; 
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see  ante,  p,  450 ;  and  except  also  in  a  matter  of  sciencCt  when  a  person 
intimately  acquainted  with  it  may  be  examined  as  to  his  opinioD  of  the 
probable  result  or  consequence  from  certain  facts  already  proved  by 
others.     See  ante,  p.  449. 

The  witness  is  allowed  to  refresh  his  memory,  by  a  reference  to  any 
memorandum  or  entry,  made  by  himself,  at  a  time  when  the  transaction 
was  fresh  in  his  recollection.  8  East,  289.  And  where  an  agent,  who 
bad  given  a  receipt  for  money,  aflerwards  became  *blind,  ihe  receipt, 
though  unstamped,  was  allowed  to  be  read  to  him  in  court,  for  the  pur- 
pose of  refreshing  his  memory.  8  Stark.  R.  3.  Also,  where,  upon 
the  examination  of  a  captain  of  a  ship,  the  log  book  was  laid  before  him 
for  the  purpose  of  refreshing  his  recollection ;  and  bein^  asked  if  be 
had  Written  it  himself,  he  answered  that  he  had  not,  but  that  from  time 
to  time  he  examined  the  entries  in  it  whilst  the  occurrences  therein  meo- 
tioned  were  recent  and  fresh  in  his  recollection,  and  that  he  always  found 
the  entries  to  be  correct :  Lord  Ellenborough,  C.  J,  held  this  to  be  the 
same,  for  the  purpose  of  refreshing  the  witness's  memory,  as  if  the 
entries  had  been  written  by  himself.  2  Camp.  112.  So,  where  a 
clerk  to  a  tradesman  entered  the  transactions  in  trade  daily  in  the  waste 
book  from  his  own  knowledge,  and  the  tradesman  copied  the  entries 
daily  into  the  ledger,  in  the  presence  of  the  clerk,  who  checked  them 
as  they  were  copied :  in  an  action  brought  by  the  tradesman  for  goods 
sold  and  delivered,  it  was  holden  that  the  clerk  might  use  the  entries 
in  the  ledger,  for  the  purpose  of  refreshing  his  memory,  although  the 
waste  book  was  not  produced  nor  its  absence  accounted  for,  the  entries 
in  the  ledger  being  in  the  nature  of  entries  made  by  the  clerk  himself. 
2  Ad.  &  E.  841.  This  use  of  such  a  memorandum,  however,  must  be 
understood  as  allowed  merely  to  aid  the  memory  of  the  witness  ;  for 
if  he  have  no  recollection  of  the  fact  stated  in  it,  except  from  his  find- 
ing it  entered  there,  he  cannot  be  allowed  to  give  evidence  of  it.  3  T. 
R.  749.  Id.  754,  cit.  But  where  an  entry  in  a  book  stated  a  payment 
of  a  sum  of  207.  to  J.  S.,  and  was  signed  by  J.  S.  with  his  initials,  and 
upon  J.  S.  appearing  as  a  witness  to  prove  the  receipt  of  this  202L,  and 
the  book  being  put  into  his  hands  for  the  purpose  of  refreshing  his  mem- 
ory, he  said,  '<  I  have  no  recollection  that  I  received  the  money ;  I 
know  nothing  but  by  the  book  ;  but  seeing  my  initials,  I  have  no  doubt 
that  I  received  the  money  ;"  the  court  held  this  to  be  sufficient ;  and 
Bayley,  J.  remarked  that  where  a  witness,  called  to  prove  the  execu- 
tion of  a  deed,  sees  his  signature  to  the  attestation,  and  says  that  he 
is  therefore  sure  that  he  saw  the  party  execute  the  deed,  that  is  a  suffi- 
cient proof  of  the  execution,  though  the  witness  add  that  he  has  no  re- 
collection of  the  fact.    8  B.  &  C.  14.    But  where  a  witness  sought  to 
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refresh  his  memory,  not  from  the  memorandum  which  he  bad  originally 
made,  but  by  a  copy  of  it  made  by  himself  six  months  afterwards  ; 
Best,  C.  J.  held  that  it  could  not  legally  be  done,  that  for  such  a  pur- 
pose he  could  only  look  at  the  original  memorandam  made  near  the 
time.  3  Car.  &  P.  106.  Where  counsel  puts  a  paper  into  the  wit- 
ness's hands,  for  the  purpose  of  refreshing  his  memory,  the  opposite 
counsel  has  a  right  to  see  it,  and  may  cross-examine  or  re-examine 
upon  it.  2  Car.  &  P.  608.  1  Id.  582.  So,  where  a  wi  tness  looked  at 
an  entry  in  a  book,  for  the  purpose  of  refreshing  his  memory  as  to  the 
numbers  of  certain  bank-notes,  it  was  holden  that  the  counsel  for  the 
opposite  party  might  cross-examine  him  upon  the  whole  of  the  entry. 
2  Car.  &  P.  338»  325 ;  and  see  6  Id.^280. 

If  a  witness  give  evidence  contrary  to  what  the  party  calling  him 
expects,  the  latter  is  not  allowed  to  produce  evidence  to  destroy  the 
credit  of  such  witness,  so  as  to  shew  generally  that  he  is  not  to  *be 
believed  upon  oath ;  but  although  he  is  not  allowed  thus  to  discredit  his 
witness  by  general  evidence,  he  is  still  at  liberty  to  make  out  his  case 
by  other  witnesses.    Bui.  N.  P.  297.    2  Camp.  555.    Therefore  where 
in  support  of  a  plea  of  non-joinder,  in  order  to  prove  a  partnership 
between  the  defendant  and  S.  B.,  the  defendant  called  S.  B.  as  a  wit- 
ness, who,  to  his  surprise,  proved  that  no  partnership  had  existed  ;  and 
the  defendant  thereupon  put  in  evidence  an  answer  of  S.  B.  to  a  bill  in 
equity,  in  which  he  swore  to  the  existence  of  the  partnership,  and  he 
also  called  witnesses  to  prove  that  S.  B«  was  a  partner ;  this  evidence 
being  objected  to  on  the  ground  that  the  defendant  was  not  at  liberty 
to  give  evidence  to  contradict  his  own  witness,  the  court  held  that  the 
answer  to  the  bill  in  equity  was  wrongly  received  in  evidence^  because 
it  had  the  effect  of  throwing  general  discredit  upon  the  testimony  of 
the  witness  ;  but  that  the  other  witnesses  were  properly  received  to 
prove  the  partnership,  for  the  testimony  of  the  first  witness  being  ad- 
verse did  not  preclude  the  defendant  from  proving  his  case  by  other 
evidence.     8  B.  &  C.  746.    And  where  a  witness  gives  evidence  as  to 
two  facts,  one  for  and  the  other  against  the  party  calling  him,  the  party 
may  call  other  witnesses  to  contradict  him  as  to  the  latter  fact,  without 
repudiating  his  testimony  as  to  the  former.    And,  therefore,  where,  in 
an  action  for  a  false  return  to  a  fi.  fa.,  the  plaintiff  called  the  sheriff's 
officer  to  prove  the  warrant,  and  he,  upon  cross-examination,  proved 
that  there  were  no  goods  upon  which  the  sheriff  could  have  levied  :  the 
plaintiff  offered  then  to  prove  by  other  witness  that  there  were  goods 
sufficient  within  the  bailiwick ;  but  the  judge  held  that  he  could  not  do 
so  without  repudiating  the  'whole  of  the  evidence  of  the  officer,  which 
in  that  case  most  be  struck  out  altogether,  and  the  plaintiff  therefore 
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submitted  to  be  nonsuit ;  the  court,  however,  afterwardsy  uponapplica* 
tioD,  set  aside  the  nonsuit,  holding  that  the  plaintiff's  contradicting  tbe 
witness  upon  one  point  was  not  a  repudiation  of  his  eridence  altogether, 
but  it  was  for  the  jury  to  say,  under  the  circumstances  of  tbe  case, 
what  credit  should  be  given  to  the  witness  on  the  one  point  and  on  the 
other.    8  Bing.  57. 

At  the  commencement  of  the  trial,  or  at  any  time  daring  its  pro* 
gress,  the  judge,  upon  application,  will  order  the  witnesses  on  either  or 
both  sides  out  of  court,  in  order  that  they  may  not  hear  the  address  of 
counsel,  and  that  none  of  them  may  be  examined  in  the  presence  or 
hearing  of  others  who  are  to  be  examined  or  cross-examined  after  them. 
The  attornies  of  the  respective  parties,  Ry.  &  M.  430,  and  any  witness* 
es  who  are  to  depose  to  matter  of  opinion,  and  not  to  facts,  are  aever 
included  in  this  order.     If  the  witness  do  not  withdraw  when  ordered, 
or  if  he  afterwards  come  into  court  and  be  present  during  the  exami- 
nation of  some  other  witness,  in  the  Exchequer  it  seems  that  it  is  a 
peremptory  rule  that  he  cannot  be  admitted  to  give  evidence ;  9  Price, 
4 ;  but  in  tbe  other  courts  it  is  discretionary  with  the  judge  whether  he 
will  allow  him  to  be  examined  or  not.    6  Bing.    663.     1  Moody  ic 
M.  829. 

Cross-examination.']  ^  A  witness  attending  upon  a  stdpoBna  duces  ^ieeum 
and  called  merely  for  the  purpose  of  producing  a  deed  or  other  paper 
writing,  need  not  be  sworn,  if  the  party  by  whom  he  is  called  do  not 
wish  to  examine  him  ;  1  Ad.  &  E,  46.  1  Moody  &  M.  514.  4  Gar. 
6c  P.  835;  and  if  not  sworn,  the  other  party  have  no  right  toeross-ex« 
amine  him.  On  the  other  hand,  if  a  witness  be  called  and  sworn,  al- 
though the  party  who  calls  him  do  not  examine  him,  yet  the  opposite 
party  has  a  right  to  cross-examine  him,  if  he  will.  1  Esp.  857.  2 
Stark.  R.  472.  But  where  the  plaintiffs  counsel,  intending  to  call 
Captain  Francis  Stewart,  called  Captain  Stewart,  and  a  Captain  Hjo^ 
Stewart  appeared  and  was  sworn,  but  after  a  few  questions  the  mis- 
take  was  found  out ;  the  defendant's  counsel  then  daimcd  the  right  to 
cross-examine  him ;  but  Lord  Tenterden,  C.  J.  held,  that  ai  he  had 
been  called  by  mistake,  he  could  not  be  cross-examined.  3  Car.  & 
P.  16. 

Upon  cross-examination,  the  witness  may  be  asked  leading  questions. 
And  the  questions  need  not  be  confined  to  the  subject  of  the  examtaa. 
tion ;  the  party  cross-examining  may  qnestioo  the  witness,  not  only  as 
to  all  matters  relevant  to  the  issoe,  but  as  to  eoUateral  matler  also^  for 
the  purpose  of  trying  his  credit.  But  if  a  question  be  put  to  him  thoa 
npoa  a  subject  which  has  no  relevancy  to  the  matter  in  iasoe,  jom 
BBUst  be  satisfied  with  tbe  witness's  answer ;  yon  caomH  afierwar^e 
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call  any  witness  to  contradici  biiti.  7  East,  109.  2  Camp;  687.  and 
see  2  Stark.  R.  243,  244.  If  the  question  be  relevant,  it  is  otherwise. 
The  purpose  of  a  cross  examination  is  either  to  impugn  the  credit 
of  the  witness,  or  to  get  him  to  explain  or  give  a  colour  to  what  he 
has  already  stated  in  his  examination  in  chief ;  so  as  to  render  it  less 
unfavourable  to  the  party  cross-examining.  You  may  cross-examine 
him,  for  the  purpose  of  shewing  that  he  has  no  great  respect  for  the 
moral  obligation  of  the  oath  he  has  taken;  see  ante,  p.  480;  or  to 
shew  that,  however  he  may  design  to  speak  the  truth,  his  means  of 
knowledge  upon  the  subject  of  bis  evidence  were  sO '  solicited,  he  may 
possibly  have  been  deceived  in  what  he  has  asserted  in  bis  examination 
in  chief;  see  ante,  p.  477 ;  or  to  shew  that  he  is  interested  in  the  event 
of  the  cause  although  his  interest  fall  short  of  that  which  would  render  him 
incompetent  as  a  witness;  see  ante,  p.  477;  or  to  shew  that  he  has 
been  punished  for  offences,  or  otherwise  bo  degraded,  that  no  depen<* 
dence  can  with  safety  be  placed  upon  his  testimony ;  see  ante, 
p.  477;  or  to  impeach  bis  veracity,  by  shewing  that  he  has  at 
other  times  made  declarations,  by  parol  or  in  writing,  or  done  acts, 
inconsistent  with  the  evidence  he  has  given  upon  his  examina- 
tion. And  in  this  latter  case  you  will  not  be  allowed  to  impeach 
the  testimony  of  the  witness,  by  proving  bis  former  declarations 
or  acts  to  the  ciontrary,  unless  you  first  cross-examine  him  par* 
ticularly  as  to  his  having  made  such  declarations  or  done  such  acts ; 
2Brod.  &B.  311.  (The  Queen's  case.)  Even  if  a  witness,  upon  his 
examination  as  to  the  occurrence  of  a  fact,  answer  that  he  does  not 
remember  it,  the  counsel  on  the  opposite  side  cannot  give  evidence  of 
a  former  declaration  by  the  witness  of  the  fact  having  occured,  unless 
he  have  in  cross-examination  *questioned  the  witness  as  to  such 
declaration ;  for  the  fact  may  have  occurred,  and  the  witness  may  have 
formerly  declared  his  knowledge  of  it,  and  yet  he  may  not  recollect  it 
at  the  time  of  his  examination :  2  Brod.  &  B.  200.  If  a  witness  be 
asked  whether  he  made  a  certain  representation,  the  opposite  counsel 
may  interpose,  and  ask  him  whether  the  representation  in  question 
wei«  by  parol  or  in  writing ;  for  if  the  latter,  the  writing  should  be 
produced.  2  Brod.  dc  B.  202.  If  the  declaration  were  by  parol,  it  is 
not  sufficient,  in  cross-examining  the  witness  upon  the  subject,  to  ask 
him  whether  he  has  ever  tnade  such  a  statement,  but  you  must  also  ask 
Um  as  to  time,  place,  and  person  involved  in  the  supposed  contradictioD, 
so  as  to  call  bis  attention  more  particularly  to  the  circumstance.  Moody 
&;  M.  478.  If  be  admit  having  made  the  former  declaration,  of  course 
no  further  evidence  of  it  is  necessary,  nor  will  it  be  received.    Even 
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vhere  a  witness  merely  said  that  be  had  do  recollection,  one  way  or 
the  other,  of  having  made  such  declaration,  without  expressly  denying 
it*  and  a  witness  was  afterwards  called,  to  prove  that  he  had  made  it : 
Tindal,  C.  J.  refused  to  receive  the  evidence,  saying  that  be  had  never 
heard  such  evidence  in  contradiction,  except  where  the  witness  had  ex- 
pressly denied  the  declaration.  Moody  and  R.  20.  But  if  he  expressly 
deny  it,  the  opposite  counsel  may  afterwards,  as  pari  of  his  evidence, 
call  as  a  witness  the  person  to  whom  the  former  witness  made  the  de- 
claration, may  repeat  the  very  words  used  by  him  in  his  question  to  the 
former  witness,  and  ask  him  whether  such  witness  did  not  make  use  of 
those  expressions  to  him.  3  Stark.  7.  and  see  ante,  p.  479.  If  how- 
ever the  former  declaration  were  in  writing,  as  for  instance,  in  a  letter, 
you  cannot  state  to  the  witness  the  contents  of  the  letter,  and  then  ask 
him  if  he  ever  wrote  such  a  letter ;  but  you  should  shew  him  the  letter, 
ask  him  if  it  bo  of  his  handwriting,  and  if  he  admit  it,  then  give  the 
letter  in  evidence.  Or  you  may  shew  him  a  part  of  the  letter,  and  ask 
him  if  he  wrote  that  part ;  but  if  he  do  not  admit  that  he  wrote  it,  you 
cannot  then  proceed  to  cross-examine  him  as  to  the  contents  of  the 
letter ;  2  Brod.  &  B.  286 ;  nor,  even  if  he  admit  it  to  be  of  his  hand- 
writing, can  you  question  him  whether  statements,  such  as  you  suggest 
to  him,  are  contained  in  the  letter,  but  the  entire  letter  must  be  given  in 
evidence.  Id.  298.  If  upon  shewing  him  the  letter,  he  admit  it  to  be 
of  his  handwriting,  the  ordinary  course  is  to  have  the  letter  read  as  part 
of  your  evidence  after  you  have  opened  your  case.  But  if  it  become 
necessary  to  have  the  letter  read,  in  order  to  found  certain  questions 
with  relation  to  the  contents  of  the  letter,  to  be  propounded  to  tlie  wit- 
ness, the  court  upon  application  will  allow  the  letter  to  be  read  at  the 
time  of  the  cross-examination,  subject  of  course  to  the  consequences  of 
the  letter's  being  considered  as  a  part  of  your  evidence.  2  Brod.  &  B. 
288.  But  where  a  witness  was  asked  upon  the  voire  dirCf  whether  be 
was  not  liable  to  pay  the  costs  of  the  action,  and  he  answered  in  the 
negative,  Parke,  B.  held  that  the  counsel,  who  was  examinilig  him, 
might  put  into  his  hands  a  letter  which  he  had  written,  and  might  then 
again  ask  him  whether  he  was  not  liable  to  the  attorney,  without  hav- 
ing the  letter  read,  or  making  it  any  part  of  his  evidence.  6  Car.  & 
P.  717. 

^Besides  this  mode  of  impeaching  the  credit  of  a  witness,  by  a  cross- 
examination  of  himself,  or  by  calling  witnesses  to  contradict  him,  his 
character  may  also  be  impugned  by  calling  witnesses  acquainted  with 
it,  who  may  be  asked  generally  whether,  from  what  they  know  of  his 
character,  they  would  belive  him  upon  his  oath.  4  Esp.  102,  and  see 
ante,  p.  479,    And  in  a  prosecution  for  a  highway  robbery,  where  in 
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openiDg  the  case  it  was  stated  that  particular  facts  woold  be  proved  by 
A.  and  B.,  J.  Parke,  J.  allowed  the  prisoner's  counsel,  both  before  and 
after  A.  and  B.  were  examinedy  to  ask  the  other  witnesses  for  the  pro- 
secution whether  A.  and  B.  were  not  persons  of  very  bad  character;  5 
Car.  <fc  P.  600. 

Re'examinatiofL]  If  a  witness  be  cross-examined,  the  party  who 
called  him  has  a  right  to  re-examine  him  with  respect  to  any  statements 
made  by  him  in  his  cross-examination,  in  order  that  he  may  explain 
them  where  necessary  and  practicable.  And  the  questions  put  to  the 
witness  in  re-examination,  must  be  confined  strictly  to  his  statements  in 
cross-examination,  or  to  matter  immediately  arising  out  of  them ;  no 
question  can  be  put  to  him  relative  to  new  matter,  not  arising  out  of 
the  cross-examination,  and  which  ought,  if  at  all,  to  have  been  asked 
during  his  direct  examination,  without  the  leave  of  the  judge,  and  with- 
out giving  the  opposite  counsel  liberty  to  cross-examine  upon  it,  if  he 
will.  In  The  Queen*s  Case^  the  judges,  in  answer  to  a  question  pot  to 
them,  stated  that  if  a  witness,  upon  his  cross-examination,  admit  to  his 
having  used  certain  expressions  in  a  conversation  with  a  pierson  not  a 
party  to  the  cause,  the  opposite  counsel  in  re-examining  the  witness  is 
confined  to  such  questions  as  may  elicit  the  meaning  of  the  expressions 
and  the  motives  of  the  witness  for  using  them ;  but  where  a  witness 
deposes  to  certain  expressions  being  used  by  a  party  to  tbh  cause,  the 
counsel  for  that  party  is  entitled  to  cross-examine,  or  re-examine  the 
witness  as  to  the  whole  of  the  conversation  in  which  the  expressions 
occurred,  because  in  such  a  case  the  expressions  are  given  in  evidence 
as  an  admission  of  the  party,  and  the  whole  of  the  admission  must  be 
taken  together.    2  Brod.  &  B.  294. 

Witnesses  in  reply.']  If  the  defendant  set  up  any  defence,  and  give 
evidence  in  proof  of  it,  the  plaintiff  may  then  call  witnesses  in  reply. 
Their  testimony  however  must  be  confined  strictly  to  the  defence,  and 
the  witnesses  called  in  support  of  it :  the  plaintiff  will  not  be  allowed 
to  wander  out  of  it,  and  give  any  evidence  in  further  support  of  his 
original  case. 
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Thb  following  recapitolation  of  the  defects  which  asaally  oocnr  ia 
pleading!  .^^d  of  the  several  modes  of  taking  advantage  of  tbem»  will* 
it  is  presumedt  be  found  useful.  As  far  as  respects  the  younger  part  of 
the  professioui  its  utility  ia  sufficiently  obvious  i  and  even  the  more  ex- 
perienced  pleader  will  probably  find  it  calculated  to  give  him  addition- 
al  facility  in  detecting  errors,  which  through  the  hurry  of  businew 
might  otherwise  escape  his  notice.  The  novelty  of  the  attempt,  may 
perhaps  operate  to  its  disadvantage  in  the  estimation  of  sonoe  person ; 
but  if  its  utility  be  acknowledged!  I  shall  be  satisfied. 

Where  two  or  more  modes  of  taking  advantage  of  a  defect  are  man<* 
tioned,  if  one  be  more  usual  in  practice*  or  more  advisable,  than  the 
others,  it  is  printed  in  italics.  References  to  the  body  of  the  work  are 
added,  whei^e  the  reader  will  find  the  sutyect  of  these  defects  respec* 
timely  treated  of  in  detail. 


CHAPTER  I. 

DBCXiARATIOll. 

TITLE. 
1.  Does  the  declaration,  by  its  title,  relate  to  a  time  before  the  cause 
of  action  accrued  ?  74 — 77.  Flea  in  abatement,  77 ;  NonsuMt^  un- 
less it  appear  that  the  writ  or  process  was  sued  out  after  the  accru- 
ing of  the  cause  of  action,  77.  Or,  if  the  defect  appear  upon  the 
fiice  of  the  declaration,  the  defendant  may  demurs  77 ;  move  in 
arrest  of  judgment ;  or  bring  a  writ  of  error,  77.  Qu. 
%  Is  the  action  commenced  within  the  time  limited  for  that  purpose 
by  statute  T  21 — 34.  If  not :  plea  of  the  statute  of  limitations, 
200.  Or,  in  ejectment,  if  the  right  of  entry  accrued  to  the  lessor  of 
the  plaintiff  more  than  twenty  years  before  the  day  of  the  demise 
laid  in  the  declaration. — ^Nonsuit. 
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VENUE.  •, 

1 .  b  venae  omitted  f  80.    Iknmrnr^  80.    Plea  in  abatement,  80. 

203.  > 

3.  Is  a  wrong  venue  laid  in  local  actions  7  77— -80.  Nonsuit,  80,  on- 
less  the  venue  have  been  changed  by  the  order  of  the  court  or  a 
judge,  80«-^(-Or,  if  it  appear  upon  face  of  the  declaration ;  Demurer, 
80,  106.  .  r 

PARTIES. 

1.  Is  the  plaintiff  the  person  legallf  entitled  to  the  action  f  85—47. 
If  not :  Nonsuit.  Or,  if  it  appear  upon  the  face  of  the  declaration ; 
DemMrrw ;  Arrest  of  judgment  ;  Error.  f 

2.  Is  the  plaintiff  misnamed,  in  his  Chdstian  name,  surname,  name 
of  dignity,  or  name  of  office  T  288.  Forfoerly  plea  of  the  mis* 
nomer  in  abatement,  47.  80.  100 ;  but  defendant  can  now  oply 
oblige  the  plaintiff  to  amend  the  declaration,  and  pay  the  costs  of 
the  application,  288. 

3.  In  debt  on  bond,  &c.,  and  in  action  on  a  joint  coTenant,  is  the 
name  of  any  of  the  obligees  or  covenantees  omitted  as  plaintiff, 
and  the  death  of  such  person  not  nverred  in  the  declaration  7  49. 
54. — Plea  in  abatement,  54.  287 ;  set  out  the  deed  on  oyer  and 
demwr^  54  ;  Nonsuit,  id.  Or,  if  it  appear  upon  the  face  of  the 
declaration  that  there  is  an  obligee,  d&c.  living,  who  is  not  named ; 
l>smicrrsr,  without  praying  oyer,  54  $  Arrest  of  judgment  ; 
Error. 

4.  In  an  action  on  a  covenant  which  is  joint  and  several,  is  the  ac- 
tion brought  by  nnore  than  one  of  the  covenantees,  and  not  by  all ; 
Plea  in  abatement ;  Set  out  the  deed  on  oyer  and  demur ;  Nonsuit. 
Or  if  it  appear  upon  the  face  of  the  declaration  that  the  covenan- 
tees, &C,  not  named  are  living ;  Demurrer  without  praying  oyer ; 
Arrest  of  judgment ;  Error. 

6.  In  actions  upon  contracts  not  under  seal,  is  the  action  brought  by 
some  only  of  several  who  ought  to  join,  the  death  of  the  others 
not  being  averred  in  the  declaration  7  50,  55.  Plea  in  abatementt 
55 ;  Nonsuit,  id.  Or  if  it  appear  upon  the  face  of  the  declaration ; 
Demurrer  ;  Arrest  of  judgment ;  Error,  id. 

6.  In  actions  for  a  tort,  such  as  trespass,  case,  &c.,  is  the  action 
brought  by  some  only  of  several  who  ought  to  join  7  51.  55. 
Plea  in  abatement,  55. 

7.  In  actions  by  executors,  is  the  action  brought  by  all  the  executors 
named  in  the  will  7  53.  55.    If  not : — Plea  in  abatement. 

8.  Is  an  action,  which  should  be  broi^bt  by  husband  and  wife, 
brought  by  the  wife  alone  7  87^*42.    Ptea  of  eovertnrsr  in  a^ate- 
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PARTIES— (con^tntceJ.) 

,  moDt,  286.  208 ;  or  the  defendant  may  take  advantage  of  it,  as  in 
other  cases  of  nonjoinder  above-mentioned,  Qu.  3 — 6. 
9.(  Is  an  action  which  should  be  broaght  by  husband  and  wife,  brooght 
*by  husband  alone  ?  87 — 42.    Advantage  may  be  had  of  it  as  in 
other  cases  of  nonjoinder  above  mentioned.    Qu.  3 — 6. 

10.  When  a  declaration  against  one  of  two  defendants  states  the  other 
to  be  outlawed,  does  the  declaration  by  its  title  relate  to  a  time 

^  before  the  judgment  of  outlawry  t  76,  81.  Demurrer ;  and  s^mb. 
Nonsuit ;  Arrest  of  judgment ;  Error. 

11.  Are  persons  joined  as  plaintiffs,  who  should  not  7  47—58.  Plea  in 
abatement,  287.  55 ;  Nonsuit  55.  Or  if  it  appear  upon  the  fiice  of  the 

'  declaration ;  Demurrer;  Motion  in  arrest  of  judgment ;  Error.  55. 

IS.  Where  the  husband  should  sue  alone,  is  the  action  brought  by 

«  husband  and  wife ?  37—42.  Plea  in  abatement;  Nonsuit.  Or  if 
it  appear  upon  the  face  of  the  declaration ;  Deniurrer ;  Motion  in 

'  arrest  of  judgment;  Error.  42. 65. 

T8.  Is  there  any  variance  between  the  declaration  and  the  writ,  in 
the  name  of  the  plaintiff  f  47.  Move  to  set  aside  the  proceed- 
ings, id. 

14.  Is  the  declaration  in  outer  droit  or  qui  tam^  upon  process  in  plain* 
tiff's  own  right  f  or  is  the  declaration  in  his  own  right,  upon  pro- 
cess in  autor  droit?  81.  Probably  the  court  would  set  aside  the 
proceedings ;  and  in  bailable  actions  it  is  probable  it  would  be 
holden  that  the  bail  would  be  thereby  discharged. 

15.  Is  the  writ  at  the  suit  of  one,  and  the  declaration  at  the  suit  of 
two,  or  vice  vena  f  81.  Move  to  set  aside  the  proceedings  for 
irregularity,  id. 

16.  Was  the  sole  plaintiff,  or  one  of  several  plaintiffs,  dead  at  the 
time  of  commencing  the  action  ?  288.    Plea  in  abatement 

17.  Was  there  never  such  a  person  in  existence,  as  the  plainti^  or 
as  one  of  the  plaintiffs  T  287.    Plea  in  abatement,  id. 

18.  Is  the  plaintiff  attainted  of  treason,  felony,  or  prtjemunire  T  4. 
284.  Plea  in  abatement ;  or  plea  in  bar,  if  the  cause  of  action  be 
forfeited  by  the  attainder,  284,  285. 

10.  Is  a  judgment  of  outlawry  in  a  force  against  the  plaintiff,  or  one 
of  the  plaintiffs  1  3,  4.  284.  Plea  in  abatement,  284 ;  or  plea  in 
bar,  if  the  cause  of  action  be  forfeited  by  the  outlawry,  id. 

20.  Is  the  plaintiff  an  alien  enemy?  3.  285.  Plea  in  abatement,  or 
plea  in  bar,  285. 

21.  In  actions  real  or  mixed,  (unless  brought  as  tenant  by  elegit^)  in 
the  plaintiff  an  alien  amy  t  3.  285.    Plea  in  abatement^  285. 
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S2.  Is  a  plaintiff,  who  sues  by  attorney,  an  infant  ?  286.    Plea  in 
abatement,  id. 

23.  Is  the  action  brought  against  the  person  legally  liable  T  55—65. 
If  not : — Nonsuit.  Or  if  it  appear  upon  the  face  of  the  declara- 
tion ;  Demurrer ;  Arrest  of  judgment ;  Error. 

24.  *Is  the  defendant  misnamed,  in  his  Christian  name,  surname,  name 
of  dignity,  or  name  of  office  T  291.  Formerly  plea  in  abatement, 
id. ;  but  now,  he  can  only  oblige  the  plaintiff  to  amend,  and  pay 
the  costs  of  the  application,  291. 

25.  Is  an  action  ex  (contractu  brought  against  some  only  of  several 
who  ought  to  be  jointly  sued  7  65-— 69.  Plea  in  abatement,  69, 
70.  289, 290. 

26.  Is  debt  on  a  joint  and  several  bond,  brought  against  more  than 
one,  and  not  against  all  the  obligees  7  67.  70.  Plea  in  abatement, 
70.  Or  if  it  appear  upon  the  face  of  the  declaration  that  another 
obligor  not  named,  also  sealed  the  deed,  and  that  he  is  alive,  the 
court  will  arrest  the  judgment,  or  the  defendant  may  plead  the 
nonjoinder  in  abatement,  at  his  option ;  but  it  is  no  ground  of 
nonsuit,  on  the  plea  of  non  est  factum^  id. 

27.  In  actions  ex  quasi  contractu^  is  the  action  brought  against  some 
only  of  several  persons  who  should  have  been  jointly  sued  7  67, 
70.    Plea  in  abatement,  70. 

28.  In  actions  ex  delicto^  nonjoinder  of  defendants  cannot  be  taken 
advantage  of,  by  plea  in  abatement  or  otherwise,  70;  unless  it  be 
brought  against  a  tenant  in  common,  joint-tenant,  or  corparcener,  for 
any  thing  respecting  the  land  holden  in  common,  &c.,  in  which 
case  the  nonjoinder  may  be  pleaded  in  abatement,  70.  65,  66. 

29.  Is  an  action  against  executors  brought  against  some  only  of 
those  who  have  administered  7  69,  70.    Plea  in  abatement,  70. 

30.  In  actions  where  husband  and  wife  should  be  jointly  sued,  is  the 
wife  sued  alone  7  57,  58.  Plea  of  coverture  in  abaUment^  288. 
Error  coram  nobis,  58. 

31.  In  actions  where  husband  and  wife  should  be  jointly  sued,  is  the 
husband  sued  alone  7  57,  58.  Plea  in  abatement.  Or,  if  the 
husband  be  sued  alone  for  a  debt  of  his  wife  due  before  coverture : 
nonsuit ;  or  if  it  appear  upon  the  face  of  the  declaration ;  Demur- 
rer; Arrest  of  judgment;  Error,  58. 

32.  In  actions  ex  contractu  or  ex  quasi  contractUf  are  persons  joined 
as  defendants,  who  should  not  7  65 — 69.  Nonsuit,  69,  70.  Or  if 
it  appear  upon  the  face  of  the  declaration ;  Demurrer;  Arrest  of 
judgment;  Error,  70. 

[•492] 
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33.  In  actions  ex  dehcto^  are  persona  joined  as  defendaiits,  who 
should  not  ?  67»  68.  If  the  tort  be  such  that  it  could  not  be  joint, 
as  in  an  action  for  words  against  two,  or  the  likci  the  defendants 
may  take  advantage  of  the  misjoinder  either  by  demurrer,  or  by 
motion  in  arrest  of  judgment,  71,  In  no  other  case  can  any  ad- 
vantage be  had  of  it  by  pleading ;  but  the  parties,  who  sboald  not 
have  been  included  in  the  action,  will  be  entitled  to  a  rerdict  at 
the  trial,  71. 

34.  Was  one  of  the  defendants  dead  before  the  commencement  of 
the  action  7  290.    Plea  in  abatement,  290, 291. 

*35.  Was  there'never  such  a  person  in  existence  as  the  persoo  named 

as  one  of  the  defendants  7    291.    Plea  in  abatement,  id. 
86.  Is  the  declaration  against  two  defendants,  and  the  process  against 

one  only  7  81.    More  to  set  aside  the  proceedings,  id. 
37.  Is  the  declaration  against  one  defendant  only^  and  the  process 

against  two  7  Proceedings  set  aside,  in  what  cases,  81. 
COMMENCEMENT. 

i.  Is  the  form  of  action  mentioned  in  the  commencement,  difirent 

from  that  developed  in  the  statement  of  the  declaration  T    Move 

to  set  aside  the  proceedings,  74. 
TITLE  OR  CAUSE  OF  ACTION. 

1.  Is  a  defective  or  insufficient  title  or  cause  of  action  stated  f    Is 

any  fact  omitted,  which  is  an  essential  part  of  the  cause  of  ac- 
tion 7  83— 95«  See  121 — 144.  Demarrer ;  Arrest  of  judg- 
ment ;  Error,  83,  97. 

2.  Where  the  right  of  action  depends  upon  plaintiff's  performance  of 

a  condition  precedent,  is  mention  of  the  condition  precedent  omit- 
ted  in  the  declaration  7  84 — 90.  Nonsuit.  Or  if  the  action 
be  upon  a  deed,  set  out  the  deed  upon  oyer,  and  demur  gene- 
rally, 

3.  Where  a  condition  precedent  is  stated,  is  there  an  averment  of  its 

being  performed  7  64 — 90.  If  not :  Demurrer.  Error  after 
judgment  by  default  But  said  to  be  cured  by  verdict.  164^  2 
3un  899.  1  Saund.  288.  b.  but  see  1  T.  R.  638,  and  see  ante, 
p.  150—153. 

4.  Is  the  performance  averred  according  to  what  appears  to  be  the 

intention  of  the  parties,  and  not  merely  in  the  words  of  .the  con- 
dition 7  150.  Is  it  averred  with  sufficient  certainty  T  151 ; 
and  is  the  performance  averred,  an  exact  performance  of  the 
condition  7  150,  151.  If  not :  Special  demurrer;  Deaaorrer, 
Semb. 
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6.  Where  a  special  request  is  necessary  to  entitle  the  plaintiff  to  his 
action,  is  there  an  averment  of  it  in  the  declaration  ?  00.  153. 
If  not :  Demurrer,  154 ;  Arrest  of  judgment ;  Error. 

6»  Where  notice  to  the  defendant  of  an  act  done,  is  necessary,  before 
the  plaintiff  can  hare  a  right  of  action,  is  there  an  averment  of 
notice  in  the  declaration  7  00 — 02.  If  not :  nonsuit,  if  the  ne- 
oessity  for  notice  do  not  appear  upon  the  face  of  the  declaration. 
Demurrer,  if  the  necessity  for  notice  appear  upon  the  face  of 
the  declarationi  and  notice  be  not  averred.  .It  seems  to  be  cured 
by  verdict. 

7.  Is  the  plaintiff  estopped  by  matter  of  record,  deed,  or  matter  in 
pau  not  in  writing,  to  allege  what  he  has  stated  in  the  declara- 
tion  ?    203—212.    Plead  the  estoppel  in  bar,  212. 

8.  Is  a  wrong  form  of  action  adopted  7  6 — 20.  Plea  in  abatement, 
202k  Nonsuit,  20.  Or  if  it  appear  upon  the  face  *of  the  decla- 
ration :  Demurrer ;  Arrest  of  judgment ;  Error,  20. 

9.  In  bailable  actions,  is  the  cause  of  action  stated  in  the  declaration, 
difierent  frmn  that  stated  in  the  affidavit  to  hold  to  bail,  or  from 
that  stated  in  the  writ  ?  121.  Bail  discharged.  Or  the  defend- 
ant, if  in  custody,  discharged  upon  filing  common  bail,  dec.  id. 

10«  Is  another  action  pending  for  the  same  cause  7  20Ak  Plea  in 
Abal^meot,  id. 

11.  Is  a  good  title  or  cause  of  action  defectively  stated  t  68*  163— 
106,  see  121—144.  Special  denuurrer ;  Denranrer ;  and  in  some 
casesf  error  after  judgment  by  default,  16ft^l65.  Cured  by 
verdict,  165,  and  see  ante,  p.  295. 

12.  la  the  statement  of  the  cause  of  action  double  7  07.  Flea  in 
abatMBeDti  20  L  Special  demurrer,  08. 810.  Cured  by  general 
demurred  or  by  pleading  over,  98. 

13.  Is  a  time  certain -alleged  to  each  material  and  ttaversable  fact? 
101-*<-104.  If  not:  Special  demurrer;  Demurrer,  104.  Cured 
by  verdict,  or  after  judgment  by  default,  104,  or  by  pleading 
over,  162. 

14.  Is  the  time  truly  stated,  when  necessary,  or  when  not  alleged 
after  a  scUiiM  t    102, 108. 1  la  121.  897.    If  not*:  I^MMUit,  103. 

.i      15.  Is  a  special  venue  laid  in  the  body  of  the  declaration  7  104. 
I  Move  to  have  it  struck  out 

I       16.  In  local  actions,  is  the  county  alleged  truly  7    104.    If  not : 
L  Nonsuit    Or  if  it  appear  upon  the  £Bice  of  the  declaration :  De. 

M  murrer,  80. 

17.  Is  the  parish  or  place  alleged  truly  where  it  is  matter  of  local 
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descriptioo,  or  descriptive  of  a  contract,  &c.  7     104.  114.  SSfl. 
If  not :  Nonsuit. 

18.  In  actions  in  inferior  courts  is  each  part  of  the  gist  and  substance 
of  the  action  alleged  to  have  occurred  within  the  jurisdictioa? 
105.     If  not:  Demurrer;  Arrest  of  judgment ;  Error,  105. 

10.  In  actions  where  something  is  demanded  besides  damages,  (such 
as  Quare  impeditt  ejectment,  detinue,  and  the  like,)  is  tha  thing 
demanded  stated  with  sufficient  certainty  7  106 — 111.  If  not: 
Special  demurrer,  107.  Demurrer,  (excepting  in  ejectment:) 
Arrest  of  judgment.  Error,  107. 

20.  Are  all  the  other  facts  and  circumstances  necessary  to  maintain 
the  action,  stated  with  certainty  7  107,  108.  If  not :  Special  de- 
murrer; Demurrer. 

SI.  Is  the  cause  of  action  stated  directly  and  positiTely,  and  not 
merely  by  way  of  recital  or  argument,  &c.  7  111.  If  not:  Spe^ 
eta/ demurrer ;  Demurrer;  Arrest  of  judgment ;  Error,  id. 

22.  Is  any  part   of  the  declaration  repugnant  or  insensible  7  112. 

Special  demurrer.    It  seems  to  be  cured  by  verdict. 

23.  *l8  the  matter  stated  scandalous  or  impertinent  7  1 13.  Move  to 
have  it  referred  to  the  master,  &c.  id. 

24.  Is  there  a  variance  between  the  contract  stated,  and  that  which 
will  be  produced  in  evidence  at  the  trial  7  114 — 117.132,183. 
330 — 336.    Nonsuit. 

25.  Is  there  a  variance  betweea  the  statement  in  the  declaration,  and 
a  record  by  which  it  is  to  be  proved  7  117,  118.  336—340:  Non- 
suit 

26*  In  actions  ex  delicto^  is  there  a  substantial  variance  between  the 
tort  stated,  or  so  much  of  it  as  is  sufficient  to  constitute  a  cause 
of  action,  and  the  evidence  which  can  be  produced  at  the  trial  7 
118.  119.   340—343.     See  120—131.     If  not:  Nonsuit. 

27.  Is  a  custom  alleged  truly  7  343.  See  129—131.  If  not:  Non- 
suit, 343: 

28.  Is  a  title  by  prescription  alleged  truly  7  126 — 129.  344.  If  not : 
Nonsuit,  344. 

29.  Is  a  title  alleged,  by  way  of  prescription,  instead  of  by  coatOBt 
or  vice  t>er»a?  126 — 130.  Demurrer;  Error  after jodgmeot  by 
default,  126. 

30.  Is  a  sum,  date,  or  other  material  matter,  stated  without  a  m.  t 
121. 113. 99, 100.    If  stated  untruly :  Nonsuit 

31.  Where  an  estate  for  life  or  other  particular  estate  is  pleaded 
does  it  appear,  either  by  express  averment  or  otberwiae,  tfasu  it 
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has  coDtinuance?   132,  123.      If  not:  Special  demurrer,    123; 

Demurrer,  id. 
31  Where  a  deed  is  pleaded,  does  it  appear  either  from  express 

averment  or  otherwise  that  it  was  sealed?  132.  If  not :  Demur- 
rer: Arrest  of  judgment;  Error.  Aided  in  some  cases  by  the 
plea,  id. 

32.  Is  the  deed  pleaded  set  forth  truly,  or  correctly,  as  it  operates  7 
131,  132.  If  not:  Nonsuit;  or  the  defendant  may  set  it  out  on 
oyer,  and  demur  generally,  132.  133.  169. 

33  Is  any  material  part  of  a  deed  omitted,  which  qualifies  those 
parts  which  are  stated  7  133.  169.  Set  out  the  deed  on  oyer, 
and  demur  generally,  id.    Nonsuit. 

34.  Is  any  unnecessary  part  of  the  deed  stated?  132.  You  may 
move  to  have  it  struck  out,  id. 

35.  Is  a  deed  pleaded  without  profert,  where  profert  is  required  7 
133 — 137.     Special  demurreTf  137. 

36.  In  pleading  a  private  statute,  is  the  year,  day  or  place  of  mnking 
it  mis-stated?  146 — 148.  Demurrer,  147.  Arrest  of  judgment, 
Semb.  id. 

37.  Is  the  matter  of  a  private  statute  misrecited  ?  146 — 148.  P]ea 
of  nul  tiel  record,  147. 

38.  Is  a  public  statute  misrecited  in  the  year,  day,  or  place  of  making 
it,  or  in  the  matter  of  it?  145—148.  Demurrer,  147;  Arrest  of 
judgment;   Error,  id. 

30.  In  an  action  on  a  statute,  is  any  fact  omitted  which  is  essential 
to  bring  the  case  within  the  statute?  145«  146.  Demurrer; 
Arrest  of  judgment ;  Error. 

40.  *Doe8  the  declaration  in  such  a  case  negative  the  matter  being 
within  a  proviso  or  exception  contained  in  the  same  substantive 
clause  of  the  statute  ?  145.  If  not :  Demurrer ;  Error  after  judgment 
by  default ;  Semb. 

41.  Does  the  declaration  in  such  a  case  omit  to  conclude  contra  for^ 
mam  \  statuti,  or  does  it  conclude  contra  formam  statidi,  instead  of 
statutoram,  or  the  contrary  ?  146.  Demurrer ;  Nonsuit ;  Cured 
by  verdict,  146. 

42.  Is  prout  patet  per  recordum  omiiied,  where  it  is  requisite?  187, 
188.  149.    Special  demurrer,  149. 

CONCLUSION. 

1.  In  trespass,  does  the  declaration  conclude  contra  pacem?  155. 
If  not :  special  demurrer,  id. 

2.  Does  it  conclude  contra  pacem  regis  nunc,  where  the  trespass 
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CONCLUSION.— (continued.) 

stated  appears  to  have  been  committed  in  the  reign  of  a  fonner 
king?  155.    Special demuTTer :  Demurrer^  &in&.  id. 
S.  Does  it   conclude  contra  pacem  nuper  regis  et  regis  nunc  7  155; 

Special  demurrer,  Semb.  id. 
4.  Where  the  action  ;s  not  maintainable  without  special  damage,  is 
special  damage  laid,  or,  if  laid,  is  it  proved?  156^    If  not  Nonsuit. 
Or  if  not  laid  :  Demurrer  ;  Arrest  of  judgment ;  Error,  id. 
JOINDER  OF  COUNTS. 

1.  Is  there  a  misjoinder  of  counts  7    157 — 1G2.     Demurrer,   162. 
Arrest  of  judgment ;  Error,  162  ;  unless  remedied  by  entering  the 
verdict  upon  one  set  of  counts,  or  by  the  entry  of  a  remiiitur 
damnOf  102.    See  ante,  p.  291. 
DEFECTS  AIDED. 

1.  Are  the  defects  in  the  declaration  aided  by  the  plea  ?  162  ;  or  by 

the  verdict  7  163;  or  by  the  statutes  of  jeofails?  166. 

2.  Can  the  matter  defectively  stated  be  rejected  as  surplusage  7  98. 

3.  Is  the  declaration  good  in  part?  166. 

♦CHAPTER  11. 

PLEA   IN   BAB* 

COMMENCEMENT. 

1.  If  the  plea  commence  as  an  answer  to  the  whole  declaration  or 
count,  is  it  in  fact  only  an  answer  to  part  7  168,  172.    Demurrer. 

2.  Does  the  plea  commence  as  an  answer  to  part  of  the  declaration 
or  count,  (whether  the  plea  itself  be  an  answer  to  such  part  only 
or  to  the  whole)  7  168.  173,  Take  judgment  by  nil  dicit  for  that 
part  which  the  plea  in  its  commencement  does  not  profess  to  an- 
swer. 173.  If  the  plaintiff  demur  or  plead  over,  the  whole  ac- 
tion is  discontinued.     173.  174. 

3.  After  craving  oyer,  does  the  defendant  in  his  plea  set  forth  a  part 
only  of  the  deed,  or  does  he  misrecite  it  7  170.  Sign  judgment  as 
for  want  of  a  plea ;  170 ;  or  pray  in  the  replication  that  the  deed 
may  be  enrolled,  procure  it  to  be  truly  enrolled,  and  then  demur 
generally.     170; 

4.  Is  oyer  refused  where  it  ought  to  be  granted  7  171.  Error.  171. 
Defendant  cannot  be  obliged  to  plead  without  it.     171. 

GENERAL  TRAVERSE. 

1.  Is  the  general  issue,  which  is  pleaded,  the  one  adapted  to  the 
action?  215.  177.  If  not:  Demurrer.  215.  Or  the  plaintiff 
may  treat  the  plea  as  a  nullity  and  sign  judgment    206.    Cared 

[•497] 


PLEA  IN  BAS.  498 

SPECIAL  TRAVERSE.— {continued.) 
by  verdict.  Id. 
3.  Does  a  special  plea  amount  to  the  general  issue  T  177.  180.    Spe- 
cial demurrer.     180.     Move  to  set  aside  the  plea.     181. 

3.  Where  the  plea  consists  of  a  general  traverse  of  a  part  of  a 
count  only,  does  it  traverse  a  matter  which  is  not  traversable  or 
which  is  immaterial  7  See  188.  190.  Special  demurrer.  See  195, 
but  see  820. 

4.  Is  it  a  negative  pregnant?     198.    Special  demurrer,  109 
SPECIAL  TRAVERSE. 

1.  Is  a  traverse  taken,  where  it  should  not?  181 — 192.  Special  de- 
murrer, 195. 

2.  Is  a  traverse  omitted,  where  it  is  essential  in  order  to  make  a 
good  issue?  181 — 192.  Demurrer,  See>-195.  £»/?ecta/ Demurrer, 
195. 

8.  Is  the  traverse  immaterial,  and  not  to  the  substance  and  point  of 
the  action?  186.  190.  Special  Demurrer,  195. 248.  Or  the  plain- 
tifTmay  pass  it  by,  and  traverse  the  inducement,  248.  193. 

4.  Is  the   traverse  of  matter  not  traversable?  188 — 192.    Special 

demurrer,  195. 

5.  Is  there  no  inducement  to  the  traverse  ?  192.  Special  demur- 
rer, 195. 

6.  *ls  the  inducement  defective  or  irregular  ?  192.  Special  demurrer, 
195. 

7.  Is  the  traverse  inconsistent  with  the  inducement  ?  193.  Special 
demurrer,  195. 

6.  Is  the  traverser  multifarious  or  double?  193.  Special  demurrer, 
195. 

9.  Is  the  traverse  too  large  ?  193.    Special  demurrer,  195. 

10.  Is  the  traverse  too  narrow  ?  194.     Special  demurrer,  195. 

11.  Is  the  traverse  a  negative  pregnant?  198.  Special  demurrer, 
199. 

TITLE  AND  COLOUR. 

1.  Does  the  defendant  plead  title,  without  giving  colour?  195—198. 
Demurrer,  198. 

2.  Is  the  colour  given,  matter  doubtful  to  the  lay  gents  f  196.  If  not : 
Special  demurrer.    Demurrer,  Semb. 

3.  Does  the  matter  of  colour  appear  to  have  continuance,  though  it 
want  effect  ?  196, 197.     If  not :  Special  demurrer. 

4.  Is  the  colour  such  as,  if  effectual,  would  maintain  an  action  such 

as  that  brought?  197.     If  not:  Special  demurrer.     Demurrer, 

Semb. 
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SPECIAL  TRAVERSE.— {conhnttci 

5.  Is  a  defective  or  insufficrent  liile  stated  ?  Demurrer.    Error. 

6.  Is  a  good  title  defectively  stated  ?  Special  demurrer.  Demurrer. 
See  ante,  p.  494.  Qu.  10.    493  Qu.  1 

CONFESSION  AND  AVOIDANCE, 

1.  Where  the  defendants  sets  up  a  right  to  an  easement  &c.  does  the 
plea  state  specifically  the  defendant's  title,  or  an  enjoyment  of  the 
right  for  the  time  limited  by  statute  7  200,  201. 227.  If  not :  Spe- 
cial demurrer.    See  222. 

2.  Does  the  plea  confess  the  cause  of  action  stated  in  the  declaration  T 
202.     If  not :  Special  demurrer,  202. 

8.  Is  the  matter  of  avoidance  a  legal  and  sufficient  defence  to  the 
action?    If  not :  Demurrer;  Error.      Or,  if  the  merits   be  very 
clear,  move  for  judgment  non  obstante  veredicto.    See  2  Arch.  Pr. 
C.  B.  270. 
See  ante,  p.  493.  Qu.  2,  4,  as  to  conditions  precedent. 
4.  Is  the  defendant  estopped  from  setting  up  the  defence  in  question? 
See  210.  203—212.    Reply  the  estoppel,  252. 
ESTOPPEL. 

1.  Is  the  matter  pleaded  an  estoppel  ?  203.  210.  If  not :  Demurrer  ; 
Error. 

2.  Is  the  estoppel  determined  ?  209.  If  it  appear  upon  the  face  of 
the  plea  to  be  so :  Demurrer ;  Error.  If  it  do  not  appear, 
reply  it. 

3.  Is  the  plaintiff  bound  by  the  estoppel,  or  can  the  defendant  take 
advantage  of  it?  210,211.  If  not,  and  the  contrary  do  not  ap- 
pear upon  the  face  of  the  pica :  Demurrer. 

MODE  OF  STATING  THE  DEFENCE. 

1.  Is  the  matter  pleaded  triable?  171*  If  not:  ^/^eciaZ  demurrer; 
Demurrer. 

2.  Is  the  matter  pleaded  an  answer  to  the  whole  declaratioo  ?  ^172. 
SOO.  If  not :  if  the  plea  commence  as  en  answer  to  the  whole, 
and  be  an  answer  to  part  only  ;  Demurrer,  173.  But  if  the  plea 
commence  as  an  answer  to  part  only,  and  be  an  answer  to  that 
part  or  even  to  the  whole,  take  judgment  by  nil  dicit  for  the  part 
which  the  plea  in  its  commencement  does  not  profess  to  answer 
173 ;  for  if  you  demur  or  plead  over,  the  whole  action  is  discon- 
tinoedy  173 

3  Is  the  matter  of  the  plea  double?  174 — 176.301.  Special  De- 
murrer, 176. 

4.  Does  the  plea  vary  from  the  declaration  in  time,  where  the  lioie 
ia  not  essential  to  the  defence  ?  213.     Special  demurrer,  218. 

[♦499] 


PLEA   IN  BAIL  600 

MODE  OF  STATING  THE  DEFE'SCE— {continued.) 

5.  When  the  plea  varies  from  the  declaratioD  in  time,  and  the  time 
is  essential  to  the  defence,  docs  the  plea  conclude  with  a  special 
traverse  of  the  time  in  the  declaration,  or  a  qius  est  cedem  ;  213, 214. 
If  not:  Special  demurrer,  214. 

6.  Does  it  conclude  with  both?  214.     Special  demurrer, 214. 

7«  Where  the  time  is  essential  to  the  defence,  is  it  truly  stated  ?  214. 
224.*    If  not:  Verdict  for  plaintiff. 

8.  Are  the  dates  of  written  instruments,  &c.  truly  stated,  224.  213. 
113.  If  not;  verdict  for  plaintiff,  if  the  deed,  &c.  be  put  in 
issue. 

9.  Does  the  plea  vary  from  the  declaration  in  place,  where  the  mat- 
ter of  defence  is  not  local  ?  214.    Special   demurrer. 

10.  Where  the  plea  varies  from  the  declaration  in  place,  and  the 
defence  is  local,  does  the  plea  conclude  with  a  special  traverse  of 
the  place  in  the  declaration  7  214,  215.  If  not :  Special  de- 
murrer. 

11.  Where  the  defence  is  local,  is  the  county,  and  the  parish  or  place 
if  material,  stated  truly  in  the  plea  7  224.  If  not :  Verdict  for 
plaintiff. 

12.  Does  the  plea  agree  with  the  declaration  in  other  respects?  215. 
If  not :  if  the  plea  be  in  fact  no  answer  to  the  declaration,  the  plain- 
tiff may  demur :  or  he  may  treat  the  plea  as  a  nulity,  and  sign 
judgment,  215. 

13.  Is  the  matter  of  plea  stated  with  sufficient  certainty  7  216,  222. 
If  not :  Special  demurrer,  222. 

14.  Is  the  matter  of  defence  stated  directly  and  positively,  and  not 
merely  by-way  of  recital  or  argument  &c.7  222.  If  not:  Special 
demurrer,  228. 

15.  Is  any  part  of  the  matter  of  defence  stated,  repugnaht  or  insen- 
sible 7  224.     Special  demurrer,  224. 

16.  Where  a  contract  is  pleaded,  is  it  truly  stated  ?  225.  330 — 336. 
If  not,  and  it  be  put  in  issue  by  the  replication :  Verdict  for 

plaintiff. 

17.  Is  a  sum,  date  or  other  material  matter,  stated  without  a  viz.  7 
See  121. 118.  101, 102.  .If  stated  untruly  :  Verdict  for  plaintiff. 

18.  Is  there  a  variance  between  a  statement  in  a  plea,  and  a  record 
by  which  it  is  to  be  proved?  225.  336 — 340.  Verdict  for 
plaintifi. 

19.  *Where  an  estate  for  life  or  other  particular  estate  is  pleaded, 
does  the  plea  state  the  commencement  of  it,  225,  and  show  that 
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MODE  OP  STATING  THE  DEFENCE— (continued.) 

it  has  continuance  ?  122, 123.     If  not  Special  demurrer. 

20.  If  seisin  of  a  sole  corporation  be  pleaded,  is  it  alleged  that  be  ii 
seised  in  his  corporate  capacity  ?  228.     If  not :  demurrer,  227, 

21.  Is  the  defendant's  title  pleaded  generally,  where  it  is  not  merely 
matter  of  inducement  ?  227.  200, 201.    Special  demurrer.    See  222. 

22.  Is  a  custom  alleged  truly  7  343.     If  not:  Verdict  for  plaintiff 

23.  Is  a  title  by  prescription  alleged    truly  ?  228.  126.  344.      If  not; 
Verdict  for  plaintiff. 

24.  Is  a  title  alleged  by  wi^y  of  prescription,  instead  of  by  custom, 
or  vice  versa?  See  126.  131.     Demurrer. 

As  to  deeds.  See  ante,  p.  405.  Qu.  32 — 36.  and  see  ante,  p.  229. 
As  to  statutes  and  other  records,  see  ante.  p.  495.  Qu.  37 — 42. 
and  see  ante,  p.  229. 

25.  If  the  defence  be  founded  on  a  statute,  is  any  fact  omitted  which 
is  necessary  to  bring  the  case  within  the  statute  7  Demurrer ;  Error. 

CONCLUSION. 
1«  Does  a  general  trav^erse  conclude  with  a  verification,   instead  of 
to  the  country  7  230,  231.    Special  demurrer.  231. 

2.  Does  a  plea  of  a  special  traverse*  conclude  with  a  verification 
instead  of  to  the  country  ?  231.     Special  demurrer.    Semb. 

3.  Does  a  plea  consisting  of  title  and  colour,  or  a  confession  and 
avoidance,  conclude  to  the  country,  instead  of  with  a  verification? 
231,  232.     Special  demurrer.  231,  232. 

4.  Where  matter  of  record  is  pleaded,  does  the  plea  omit  to  con- 
clude with  hocparatus  est  verificare  per  recordum  or  to  allege /iroic/ 
patet  per  recordum  ?  232.    Special  demurrer.  232. 

5.  Does  a  plea  of  an  estoppel  conclude  by  relying  upon  the  estoppel  7 
212.    If  not :  Special  demurrer.    See  212. 

SEVERAL  PLEAS. 
1.  Where  several  pleas  are  pleaded  without  a  rule  to  plead  several 
matters,  does  any  one  of  them  go  to  the  whole  declaration,  or  any 
two  of  them  go  to  the  same  part  of  it  7  234 — 239.  Special  de- 
murrer, 235.  Or  you  may  treat  the  pleas  as  a  nullity,  and  sign 
judgment,  239. 

DEFECTS  AIDED. 

1.  Are  the  defects  in  the  plea  aided  by  the  replication  7  240 ;  or  by 
the  verdict?  241;  or  by  the  statutes  of  jeofails,  241. 

2.  Can  the  objectionable  part  be  rejected  as  surplusage  7  176. 

3.  Is  the  plea  bad  in  part?  241. 

4.  Where  two  or  more  join  in  the  same  plea,  is  it  insaflicient  as  to 
any  of  them  7  24L 
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replicahoh. 

As  to  Oyer,  see  ante,  p.  497.    Qu.  4,  5. 

1.  Does  the  replication  traverse  matter  not  traver^ble?  see  186—- 

190.'    Special  demurrer. 

2.  Does  it  make  the  day,  place  or  other  circumstances  attending  the 

fact  traversed  parcel  of  the  issue  7   246.  198.  Special  demurrer. 
As  to  a  special  traverse,  see  ante,  p.  497,  498,    Qu.  1 — 11. 
3.  Does  the  replication  assign  a  breach,  when  that  is  requisite  7 

246.     If  it  do  not,  or  if  it  assign  a  bad  one :  Demurrer ;  Arrest 

of  judgment ;  Error.  247. 
As  to  a  confession  and  avoidance,  see  ante,  p»  498,    Qu.  1-^. 

And  see  ante,  p.  252. 
As  to  a  replication  of  estoppel,  see  ante,  p.  498.     Qu.  1 — 3.    And 

see  ante,  p.  252. 

4.  Does  the  plaintiff  reply  de  injuria  sua  propria^  &c.  where  he 

should  reply  specially  7  249 — ^251.     Demurrer.    251,  252. 

5.  Does  he  reply  specially,  instead  of  de  injuria^  &c.  7   249 — 251* 

Demurrer.  251,  252. 

6.  Is  the  absque  tali  causa  omitted  7  251.    Special  demurrer ;  de- 

murrer. 251. 

7.  Is  not  only  the  absque  tali  causa  inserted,  but  a  special  traverse 

also  7  251.    Special  demurrer,  251. 

8.  Does  the  replication  conclude  to  the  country,  instead  of  with  a 

verification,  or  the  contrary  7   252 — 254.     Special  dcmurrery 
255.     See  ante,  p.  500.    Qu.  1 — 4. 

9.  Is  the  matter  of  the  replication  triable  7  25^.    If  not :  Special 

demurrer;  Demurrer. 

10.  Is  it  double  7  256,  see  245.    Special  demurrer. 

11.  Is  it  pleaded  with  sufficient  certainty  7    257.    If  not:  Special 
demurrer. 

12.  Is  it  stated  directly  and  positively,  and  not  merely  by  way  of  re- 

cital or  argument  7  258.    If  not :  Special  demurrer.  258. 

13.  Is  any  part  of  it  repugnant  or  insensible  7  258.    See  224.  112. 

Special  demurrer. 

14.  Does  it  depart  from  the  count  7  258—261.    See  265—268.    De- 

murrer. 261. 

15.  Is  the  matter  of  it  true  7  See  ante,  495.    Qu.  24,  25.  27-H29, 

30.  499.     Qu.  17,  18. 
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As  to  deeds,  records,  &c.  see  ante,  p.  495.    Qu«  32 — 42.    And  see 
ante,  p.  500.    Q\|i.  19—25. 

16.  Is  the  replication  aided  by  the  rejoinder  7  261 ;  or  by  the  verdict ; 

262.    See  240.  163 ;  or  by  the  statute  of  jeofails  T  See  2  Arch. 
Pr.  C.  P.  28L 

17.  Can  the  objectionable  part  be  rejected  as  surplusage  T  201. 

18.  Is  the  replication  bad  in  part  7  268. 


•CHAPTER  IV. 


BXJOIMDBR,     STC. 


The  questions  in  the  last  chapter  are  equally  applicable  to  Rejoin- 
ders and  the  subsequent  pleadings.  It  is  unnecessary,  therefore  to  re« 
peat  them. 


•CHAPTER  V. 


PLBA.  TO  THB  JURISDICTIOIV. 


1.  Is  the  matter  pleaded  sufficient  in  substance  to  shew  that  the  court 

has  no  jurisdiction  in  this  particular  case  7  277 — 260.    If  not : 
Demurrer;  Error. 

2.  Is  it  pleaded  by  attorney,  not  being  a  plea  of  ancient  demesne  J 

280.    Special  demurrer ;  Demurrer,  semb. 

S.  Does  it  she ^  that  another  court  in  England  has  exclusive  juris- 
diction of  the  cause  of  action  7  280.    If  not :  demurrer. 

4.  Is  it  pleaded  without  an  affidavit  to  verify  it  7  281.    Sign  judg- 
ment as  for  want  of  a  plea.  281.    Or  move  to  set  aside  the 
plea.  281. 
See  ante,  p.  498—500.  Qu.  1—25. 

CHAPTER  VI. 

« 

1.  Is  coverture  pleaded  by  attorney  7  300.    The  plaintiff  may  refuse 
to  receive  the  plea.    Semb.  300. 
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2.  Is  the  matter  pleaded  sufficient  in  substance  to  abate  the  writ^ 

2S4 — 299,  or  a  good  defence  to  the  action  7  If  not ;  Demurrer ; 
Error, 

3.  Is  the  matter  of  the  plea  double  7  301.    Special  demurrer. 

4.  Is  it  stated  with  sufficient  certainty?  301.     If  not;  Special  de- 

murrer. 

5.  Is  any  part  of  it  repugnant  or  insensible  7  301.     Special  demurrer ; 

or  demurrer,  if  th^  repugnant  matter  shew  that  there  is  no  cause 
of  abatement. 
See  ante,  p.  4!>8.     Qu.  1.  &c. 
0.  Does  the  pica  shew  that  ihe  plaintiff  ma^  have  a  better  writ? 
302.     If  n<n  :  Demurrer.     See  4  T.  U.  227. 

7.  Does  the   plea  conclude  in  bar,  instead  of  in  abatement  7  302-^ 

304.     Special  demurrer,  and  piainiiff  ahaif  have  final  judgment. 
302. 

8.  *Is  the  conclusion  insufficient  in  form  7  303.     Special  demurrer. 

9.  Is  the  plea  pleaded  wi  houl  an  affidavit  to  verify  it  7  304,     Sign 

judgment  as  for  want  of  a  plea.  304.     Or  move  to  set  aside  the 
plea.  id. 

10.  Does  a  replication  to  a  plea  in  abatement  conclude  with  a  prayer 
of  damages  7  307.     Special  demurrer  $  demurrer*     Semb. 

See  ante,  p.  501.  Qu.  1 — 19. 


CHAPTER  VII. 


PLEA   PUIS   DARREIN   CONTINUANCE. 


1«  Is  it  pleaded  without  an  affidavit  to  verify  it  7  317,  318.     It  shall 
not  be  received.  318.     Or  if  received,  the  court  upon  application 
will  set  it  aside,  id. 
2.  Does  it  appear  that  the  matter  of  the  plea  occurred  since  the  last 
pleading  or  issuing  of  jury  process  7  318.     If  not :  Special  De- 
murrer. 
If  it  be  a  plea  in  bar,  see  ante,  ch.  2.  p.  497,  d&c. 
If  a  plea  in  abatement,  see  ante,  ch.  6.  p.  501^. 
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CHAPTER  VIIL 


SVIDMCS. 


1.  Is  the  issue  to  be  proved  by  the  plaiDtiff  or  defendant?  324. 

2.  Can  any  part  of  the  pleading  pot  in  issue  be  rejected  as  surplusage  ? 

325,  326. 
8.  Is  any  and  wh&t  part  of  it  admitted  7  351—362. 

4.  Can  any  and  what  part  of  it  be  presumed?  362 — 371. 

5.  Must  the  residue  of  the  cause  of  action  or  matter  of  defence  &c. 

be  proved  as  laid  ?  330—345. 
6:  Must  the  time  stated  be  proved  as  laid  f  327. 

7.  Must  the  place  stated  be  proved  as  laid  f  328 — 332. 

8.  Can  any  matter^  not  alleged  in  the  pleading  put  in  issue,  be  proved  f 

346—348. 

9.  Is  the  evidence  admissible  for  the  purpose  for  which  it  is  produced  7 

851_476. 

10.  Is  it  the  best  evidence  ?  372. 

11.  If  not  the  best,  is  it  the  next  best  ?  872 — 382. 

12.  If  secondary  evidence  merely,  is  it  first  proved  that  better  evi- 
dence cannot  be  had  ?  378 — 381.  • 

13.  Are  the  witnesses  competent,  452— 476,  and  credible  7  476 — 481. 
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ABATEMENT  into  Inrul,  remedies  for,  7. 

Abatement  of  nuisance,  in  wh>it  cneeis  10* 

Abatement,  PIraii  in,  2<^8— 307.  Order  of  pleading,  to  the  jurisdiction,  in 
abatement,  and  in  bar,  283 ;  after  pleading  in  bar,  you  cannot  plead  to 
the  jurisdiction  or  in  abatement  ;  or  after  pleading  in  abatement,  you 
cannot  plead  to  the  jnriadicfion.  dtc.  283. 

1*  Pleas  io  the  person  of  the  jtiaitUiff:  284 ;  outlawry.  284;  attainder,  284; 
in  what  cases,  284,  in  what  not,  285  ;  aliennee,  in  what  cases,  285  ;  repli- 
cation thereto,  285 ;  that  ptaintiflTis  an  infant,  and  has  sued  by  attorni^yy 
286 ;  coverture,  280  ;  excororounication  might  formerly  be  pleaded,  286, 
but  not  now,  286  ;  nonjoinder,  in  what  cases,  287  ;  misjoinder,  287  ;  no 
•  soch  person  in  rerum  nalura,  287;  death  of  plainliff,  2S8  ;  misnomer 
of  plaintiff,  might  formerly  hare  been  pleaded,  288 ;  but  now  it  is  mere 
matter  of  amendment,  288* 

SL  Pleas  to  (he  person  rfdefrndftnt:  288  ;  coverture,  288;  nonjoinder,  in 
what  cases,  280,  and  what  the  plea  and  aflfidHvit  shall  state,  290,  70  ;  re. 
plication  thereto,  290,  new  action,  290 ;  mi^goinder,  290  ;  death  of  a  de^ 
«  fendaot,  290  ;  no  such  person  in  rerum  natura,  291 ;  misnomer  of  de- 
fendant,  might  formerly  have  been  pleaded,  291 ;  but  now  it  is  mere  mat* 
ter  of  amendment  I  291. 

8^  Pleas  to  the  eemU:  291  ;  for  insufficiency  of  the  count,  291 ;  that  tha 
count  contains  seteral  and  distinct  causes  of  action,  291 ;  mistake  in  the 
form  of  action,  292;  deftiult  of  legal  form,  292;  variance  between  the 
coantand  wril  omu  no  longer  be  pleaded,  291. 

4*  Pbas  to  the  loric,  fur  matter  appearing  on  the  face  of  it,  292,  cannot  now 
be  pleaded,  292* 

6.    P2eas  to lAsisril,  for  matter  dehors:  292:  that  the  land  lies  in  another 
county^  dice.  292 ;  another  action  pending,  293 ;  in  what  cases,  293 ;  in 
what  cases  not,  293 ;  form  of  the  plea,  294»  890  ;  mistake  of  title,  6ce.' 
295;  mistake  of  property  f  tOSk 

A 
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Abatemeot,  pleas  in,  {continued.) 

6.  PUat  to  the  writ^  for  maUer  ex  post  facto  :  296  :  death  of  plaintiff,  2M  ; 
death  of  defendant,  297  ;  coverture  of  the  plaintiff,  298  ;  divorce  of  Ims- 
hand  and  wife,  plaintiffs,  299 ;  deprivation,  dsc.  of  plaintiff,  290  ;  in 
what  cases,  299  :  in  what  cases  not,  299. 

7.  Farm  of  pleat  in  abalemerU^  800.    Commencement,  300.   Statement,  800 ; 
must  he  triable,  800;  must  answer  the  whole  declaration,  800;  moat 
not  be  double,  801 ;   muaf  be  certain,  SOI ;  (what  certainty  reqomter 
801 :)  must  not  be  repujjrnant,  801  ;  must  give  the  plaintiff  a  better  writ, 
in  what  cases,  302 ;  in  what  cases  not,  302.     Conclusion,  802  ;  nece»* 
sity  of  griiat  correctness  in  it,  802;  form  of  it,  808;  form,  in  plea  of 
aliennee,  804  ;  or  plea  of  death  of  party,  804.     Affidavit  to  verily  the 
plea,  804  ;  form  of  it,  804;  what  it  shall  state  in  the  case  of  plaa  of 
nonjoinderof  defendants,  70,  29«h     Several  pleas,  in   what  cases,  804. 
Pleas  by  several  defendants,  H06.     Effect  of  a  plea  in  abateneity  805i ; 
in  what  case  the  writ  may  abate  in  part,  806.;  in  what  caaes  th»  pUia- 
tiff  may  cither  have  a  new  action,  dQ6,  and  tee  290 ;  or  the  writ  hy  pai- 
neys  accounts,  806j  (difference  betwaen  them,  800.)  Effbctof  adeoinrrer 
to  a  plea  in  abatement,  815.     Replication  to  plea  in  aboleBM*nt»  306 ; 
form  of  it,  806,  807 ;  replication  t;o  n  ploa  of  nonjoinder  ofdsfeadantaj 
70,  29i). 

Abatement,  limitation  of  action  after  abatement  by  death,  88. 

Account,  action  of,  time  limited  fur  bringiog^^ty  26.  IVriies  to  it»  67.    Venae 

in  it,  78. 
Account  books,  entries  in,  how  proved,  a,Bd  in  what  caaea  •▼idaoceh  486^  487. 
Acknowledgmeot,  what,  sufficitnt  to  take  a  case  outoCthf  wUMm  of  li^ufta- 

tions,  27—29,  80. 
Acknowledgment  of  debt,  not  conclusive,  as  an  admiapioo*.  854« 
Acta  of  state,  bow  pfoved,  and  in  what  caaea  evid^AfSf^t  Wl* 
Acts  of  state  of  a  foreign  government,  how  proved,  4(Q|9. 
Action,  who  may  maintain,  1 ;  against  whpin  it  nmj-  be  SMJulaiftedt  5 ;  in 

what  cases  a  remedy  for  injuriea,  6,  dftc. ;  time  limit^  for  hriiicivg  it, 

21—84. 
Action,  another  pending,  plaa  of,  in  abatement,  293«^29<^« 
Aetion,  aAer  plea  in  abatement,  290,  806. 
Action  es  contractu,  cause  of  action  8ta,tediii  daclayatioii  in»  84*    Poftien  to 

it,  49,  50.  66, 67. 
Action  ex  delicto,  cause  of  notion  stated  in  declaration  io»  92,  4ic«    Partiea 

to  it,  51, 62.  67,  68. 
Action  ex  quaai  contractu,  parties  to  it,  51.  67. 
Action,  local,  77,  78,  79.  104. 
Action,  real.    See  **  Real  Aelim.** 
Action,  transitor  y»  78,.  70. 
Action,  choie  in,  asaignee  of,  in  what  caief|4HI  W9y  m^  46«  47. 
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Action,  eoii«eqoeiice8  of  a  wrong  form  of  bein{(  adopted,  20;  or  of  being 

brought  by  a  wrong  party,  47, 
Atfiohem  noft,  in  f hb  ocABmeikcerobbt  of  a  plea,  in  wbat  Isasos,  and  in  what 

cotes  nM,  19B. 
Ad  admittendam  elericam,  writ,  in  what  easeai  12. 
Ad  eommuneni  legem,  writ  of  entry«  abolished,  9. 
Ad  damnam,  in  the  concfusioA  of  a  declaration,  155,  in  all  pet'sonal  actions, 

except  debt,  qui  tarn,  155. 
Admea'surement  of  pasture,  wHt  of,  in  what  cases,  13. 
Adroinislration,  how  proved.  402. 
Administrator.     See  «  Execuior.**    Action  ag&inst,  69.    Limitation  of  action 

by,  28,  32;  in  actions  against,  33. 

Admiralty  Court,  proceedings  in,  how  proved,  and  in  what  cases  evidence, 
402. 

Admiklty  Courts  foreign;  judgment  bf,  hbW  J)roved,  knd  in  what  cases  evi- 
dence, 407. 

Admissions :  351 ;  Admissions  npon  record,  what,  351 ;  their  effect,  352 ; 
canaut  be  made  use  of  In  proof  of  olhet  issues  in  the  same  record,  852. 
Payment  of  money  into  court,  352.  Admissions  upon  oath,  252:  an- 
swers  in  equity,  352,  depositions,  852,  affidavits,  352.  Admistiions  bv 
deed,  352.  853.  Admissions  by  writing  not  under  seal,  353  ;  its  effect 
•  As  an  iidmissian>  by  paro^  Mi.  355;  conversations,  8M ;  acknowledge 
ment  of  debt,  (not  conclusive),  354  ;  parol  admissions  refering  to  a  writ- 
ten  instrument,  855.  Admissions,  how  to  be  construed,  856  ;  the  whole 
.•••to  bd  thken  together,  445.  Adtnissions  by  Implication,  356:  receipts 
^nol  conclusive).  853 ;  letters,  358,  354.  Admissions  by  the  parties  to 
the  record,  356 ;  by  cestui  que  trust,  35T ;  by  partner,  &c.  357 ;  by 
agent,  858 ;  by  attorney,  859 ;  by  wife,  360  ;  by  third  persons,  36  S .  Ad. 
idiMiidrti^  in  what  cases  evidence  fot-  the  party  who  makes  them,  or  those 
claiming  under  him,  362.     S^  ^  Ecidettee" 

Admittance  to  copyholds,  how  pleaded,  148. 

Admittenduiit  deriettnt,  writ  ad,  ifl  what  bases,  12. 

Ad  ieqaendom  semel^  writ  of  summons,  in  what  cases,  63. 

Ad  sequendum  solum,  judgment,  in  what  cases,  58. 

Adterminmn  qui  prsBteriit,  writ^  abolished,  9. 

Advertisement  in  newspaper,  in  what  cases  evidence,  488. 

Advowson,  injuries  to  the  right  of,  femedies  for,  11, 12. 

Advowson,  writ  of  right  of,  abolished,  12, 

Affidavit,  admissions  by,  362. 

Affidavit,  how  proved,  and  in  what  eases  evidence,  400  ;  affidavit  by  the  pub. 
lisher,  dtc.  of  a  newspaper,  lodged  at  the  stamp  offlfce^  400* 

Affidavit  to  verify  a  plea  in  ubatemeAt,  804,  290;  plea  to  the  jurisdiction, 
281 ;  plea  puis  darrein  continuance,  818.^ 

Affirmation  of  Moravian  Quaker^  Separatist,  in  what  cases,  48Dx  ibrmofit 
490, 48L 
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Agent.    See  *^  Masier  and  ServatU.** 

Agent,  eflfect  of  admimionB  by,  858,  within  the  scope  of  hie  attthoritj,  358; 
authority  of,  to  execute  a  clo«Hf  how  pro?ed,  425 ;  in  what  caaiss  a  coo- 
petent  witnew,  in  what  not,  465 ;  not  privileged  from  giving  eTidence, 
476. 

Aggregate  corporation.     See  **  CorporatUm/* 

Alias  dictus,  what  follows  it  cannot  be  traversed,  189. 

Alien,- may  be  sued,  5. 

Alien,  amy,  may  sue  in  a  personal  action,  d,  285 ;  but  not  a  real  or  mixed 

action,  2S5. 
Alien  enemy,  cannot  sue,  8,  285. 

Alii^nation,  title  by,  how  pKaded,  131—144.  229.     See  «  TUle."^ 
AHennee,  plea  of,  285.  804. 

Almanack,  how  proved,  417.     Entry  in,  in  what  cases  evidence,  412. 
Ambiguity,  latent,  in  a  written  instrument,  maybe  explained  by  parol  evi* 

dence,  448  ;  a  patent  ambiguity  cannot,  449 ;  what  a  latent,  443     447t 

whut  a  patent  ambiguity,  449. 
Amendment,  when  allowed,  in  case  of  variance,  849,  between  writings  and 

the  statement  of  them  upon  record,  349,  and  in  other  case%  350. 
Amercement,  remedy  for,  18. 
A  motion  of  personal  chattels,  remedy  fi»r,  15. 
Ancient  demesne,  in  what  cases  pleadable^  277.    How,  280*     How  tiied, 

277.  409. 
Ancient  mnps,  in  what  cases  evidence,  416. 

Ancient  writings,  dec,  in  what  cases  evidence*  414*    How  proved,  420.  4M. 
^Jinuity,  remedies  for  arrears  of,  14. 
Annuity,  memorial  of,  how  proved,  896.  868. 
Annuity,  writ  of,  14. 

Another  action  pending,  plea  o^  in  abatement,  998  ;  form  of  it,  294, 296. 
Answer  in  the  Admiralty  CouK.how  proved.  402. 
AnMwer  in  the  Ecclesiastical  Court,  how  proved,  401. 
Answer  in  equity,  how  proved,  and  in  what  cases  evidence,  397,  352. 
Apothecaries'  company,  certificate  of^  in  what  cases  evidenoe,  apd  how  pireve^ 

418. 
Appearance  and  defence,  in  the  commencement  of  a  plea,  formerly,  167»  bat 

not  now,  168. 
Apprentice,  enticing  away,  master's  remedy  for,  48,  44. 
Arbitration,  submission  to,  how  proved,  403. 
Argumentative,  the  statement  in  the  declaration,  mnst  not^  111.     Nor  the 

statement  in  the  plea,  222. 
Articles  of  war,  how  proved,  417. 

Assault,  action  for,  19;  time  limited  for  bringing  it,  31.    Assanit  of  a  man's 
wife,  remedy  fur,  19  ^  of  his  servant,  20.  44. 
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Ajingnees  of  baoknipt^  most  aiie  joiptlyt  58.  47.    Joindtr  of  coimte  itt  an  ae* 

tion  by,  101.     Admissionii  by,  356. 
Assigoee  of  chuee  in  actioD,  in  what  case*,  he  may  fiie^  40»  47, 
Assignee  of  revenion,  what  aetione  he  may  maintaioy  14t  15. 46«  68*  84»    la 

what  caaea  he  may  be  sued,  03,    Venue  in  (msUom  by  or  agaiant,  78* 
Aaaigoee  of  a  term,  what  iietione  he  may  maintain,  15.  46. 68.    In  what  eaae-9 

he  may  be  eued,  63,  64.    Vemie  in  actiooi  by  and  ageiMt,  78,    In  what 

caeee  an  eiecutor  may  be  sued  as  aeeigneo  of  a  tenn,  64* 
Aeaignment,  how  pleaded,  188. 
Aseitie  of  darrein  preaentment,  abolithed,  11, 13. 

Aaetse  de  mort  d'aancestor,  and  of  novel  diaaeisin^dn^  aboliahedi  9. 18, 18. 15. 
Aense  of  noiaaqcey  aboliahed,  10. 
AaaumjMit,  16.    For  gooda  aold,  worii  and  labcHir,  m'>ney  lent*  dic  16,  17, 

On  a  bill  of  exchange,  promiaaory  note,  dec.  17.    On  u.  foreign  judgment, ' 

16.    For  nae  and  occqpaiion,  14.    For  the  amount  of  tilh4a,  12.    To  trv 

the  right  to  an  office,  13. 
Aasumpait,  time  limited  for  bringing  it,  26.    Partiea  in,  50, 67.     Venue  in 

78»     Cauae  of  action,  how  atated  in.  84.     Joinder  of  counta  in,  158. 

General  iaaue  in,  of  what  it  ia  a  denial,  178.    Plea  of  eonfeaaion  and 

avoidaoce  in,  178.     Several  pleaa  in,  236. 
Attainder,  in  what  caaea  it  praventa  a  party  from  auing,  4.  Plea  of  in  aHte- 
ment,  284. 

Attainder  doee  not  prevent  the  party  from  bsing  aned,  5. 
Attorney,  action  againat,  for  negligence,  dec.  18,  48,  50* 
Attorney,  plea  of  prifilege  by,  278. 
Attorney,  privileged  fn>m  diacloaing  in  evidenoe  the  confidential  comnnnieft^' 

tiona  of  hia  client,  474.   Ilia  admiaaiona,  when  evideoea  againat  hia  oUent* 

858.  800. 
Attornment  need  not  be  pleaded,  134. 

Auctioneer,  in  what  caaea  he  may  aue,  44.     "^     ^ 

Augmentation  office,  booka  in,  in  what  caaea  evidence,  410. 

A  Vermont,  how  made,  149,  230. 

Averment  of  performance  of  condition  precedent,  in  what  caaea,  84—90 ; 

how,  150— 152. 
Averment  of  requeaf,  in  what  caaea,  and  how,  90,  153, 154. 
Averment  of  notice,  in  what  caaea,  and  how,  90 — 92,  154. 
Averment  of  performance  of  condition  auheequent,  not  neceaaary,  90, 97. 
Averment  of  continuance  of  eatate  for  life,  when  and  how  made,  122»  149, 

160. 
Award,  how  proT.d,  463.    Debt  oa  award,  timo  limited  for  btinging,  80. 

B. 

Bailf  aetion  agaiaaty  68.    Venue  in  iU7ll» 


cu\^ 
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Bill  ittiwn&t  be  witneaiM  tor  th^if  pKndpal,  4§6 ;  Imw  nivlef^  eoinpeteat 
456. 

B&ilee,  actions  by,  45»  §1.     AotioBS  against;  18. 

Bailoi%  aotiona  by»  45)  5U  '    - 

Bank  oTEnglaiidi  eiHriM  in  the  bd6k»  b(,  how  proYed,  41 5^  tlO. 

Bankrupt,  anslgnde*  oi,  most  aue  jointly,  58>:  47i  JoiMef  df  liK>ufitft  ill  aa  tei> 
tioo  by  thgtn,  1411.    AdmtMions  by,  950. 

Bankrupt's  eertifioate.  ied6lldaTy  evidence  6^  1^79. 

Bankrupt,  commiMioner  of.  may  be  a  witness,  476.' 

Bankrupt,  creditor  of,  incompeieatas  a  witness  to  su^iport  Hke  eoAmliAsiott  of 
incmase  tiie  estate^  45#. 

Bankrupt,  incompetent  as  a  witness  to  support  the  eommissioti  or  Incivase 
the  estate^  456,459.  HIs'deeluratiofts  or  admissions,  in  what  casetf 
eWdenee,  459,  469. 

Hankrupt,  proceedings  under  a  eonmifssion  or  Akt  of,  how  j>roved,  40a^->-495. 

Bargain  and  sale,  how  pleaded,  140.  ICfS. 

Baron  and  feifiief  eaniiot  sac  each  other,  9T.  57.  In  What  cAsei  ihey  must  of 
may  Join  in  actions  against  strangers,  in  uhat  not,  87,42.  In  what 
eases  they  must  be  jointly  sued,  In  what  nut^  87i  Ih  What  cases  the  wife 
may  sue  or  be  sued  alone,  41,  59.  Consequences  of  fetoe  sole  marrying 
pending  art  adion  by  or  against  her,  4S,  58.  Consequences  <rf  nonjoinder 
or  misjoinder  of  husband  and  wife,  plaintiffs,  42,  or  defendants,  58.  Ad- 
missions of  a  wift$(  in  what  ^csses  evidence  iLgiiinst  her  husband,  360. 
They  cannot  be  witnesses  lor  or  agelnet  etKJh  other,  478,  4T4. 

Baron,  seisin  of,  in  right  of  his  feme,  how  pleaded,  135. 

Bnrratiy,  eooTietlon  of,  renders  a  man  incompetent  ifs  a  witness,  498. 

Battery,  action  &r,  19.    Se$  •«  iUMtib.'* 

Best  evidence  that  can  be  h  id,  to  be  adduced,  872,  instances,  878—877  ;  how 
objection  to  be  made,  877, 878. 

Beyond  sea,  meaning  of,  In  the  statutes  of  tiniitation,  23,  30  ;  how  lar  the  be- 
ing beyond  sea  prevents  the  statute  from  running,  28,  30, 82. 

Bible,  entry  in,  in  what  cases  evidence,  411,  412. 

Bill  in  equity,  how  proved,  and  in  what  cases  evidence,  307. 

Bills  of  exchange,  remedy  for  non-payment  of,  17.  Defendants  in  actions 
upon,  55.  No  general  issue  in  such  actions,  but  all  pleas  of  dental  mwt 
traverse  some  particular  fact,  178. 

Bills  6f  exchange,  bow  proved,  874,  485 ;  how,  in  trover  for  them,  874,  375. 
i^<fotidary  evidence  of,  if  lost,  in  what  cases,  374.  Presumption  that 
they  were  delivered  to  the  payee  on  the  day  they  bear  date,  368 ;  pre. 
euAption  of  ha'idwriting,  presentment,  dishonour,  and  notice,  from  n  eub- 
eequent  promise  to  pay,  8^0;  psesumption  of  payment,  860,  865.  In* 
dorser  or  drawer,  in  what  cases  a  competent  witness  for  either  party,  in 
an  aetion  upon  a  bill  or  notei  4i98«,4ftAi .        ^    .    / . 
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Bill  of  lading,  does  not  ooncluje  the  o«|»l«i»  or  owners  at  to  the  qonatitjr  ef 

geodM  meetioned  in  it»  441. 
Biahcys  certifieatet  in  what  eaaee  endence»  418« 
Bond,  action  upon,  10  ;  limitation  of  action,  80  ;  payment  of^  in  what  casea 

preaumed,  364. 
fieoka  of  the  Bcmk,  €i«tmtt.fabuae,  Kast  I«hdia  Company,  Sonih  SenCompany^ 

and  of  other  public  bodiea,  entrica  in,  hew  pf«>ved,  41A,  410. 
Baoka  of  eorpotalient,  enfriee  in,  how  prwred,  and  in  what  eaaea  erideaccf, 

Boohaofaeeoonta,  4m.  prinitef  entrfee  hi,  how  p#eted,  md  in  whafcaaea 

orideoee,  490  (  entriea  in  other  piiraito  beoka,  hi  what  cnaeo  evidence  of 

pedigree,  411, 412, 
■poha  in  the  I'haplor'hoase  ttn,  Deafa  and  Chapter,  in  what  ttt^eB  eridence, 

410;  ivthe  Augmentnlibn  CNiee,  in  what  eaaea  evidence,  416. 
AMke  of  the  Float  or  Ring^l'  0ench  Prtaon,  in  what  eaaea  erideoce,  411 ; 

bor  ka  of  the  Fleet,  no  evidbnce'of  a  marriage,  410.     Books  kept  at  the 

Sheriff's  ofllcey  in  whatcaaee  evidence,  411. 
Bookm  Heralda^f  in  what  eaaea  evtdenee^  409. 
Botik,  Log,  of  a  ahip  of  war,  in  what  eaaea  evidence,  411. 
Booka,  Pell,  in  what  eaaea  evidence,  411. 
Books,  Vaatry,  in  what  casea  evidence,  416. 
Broach,  In  what  eaaaaitobe  ^rawn-  in  a  replieatton,  240,  in  whitt  casea  not, 

247.     Conclusion  of  the  replication  in  each  acaae,  264. 
Branch  cf  er>ntractv  reroady  for,  10^-*10. 
Britiah  consul,  his  certificate  not  evtdende,  419* 

Broker.    See  **  Matter  and  Seroant.*^  ^ 

Burial,  regiater  of,  in  what  eaaea  evidence,  400,  4l0; 

«. '   , 

V'  1  ■  1 

Captaina  and  ownera  of  ahipft  ectloM-jhy  and  afaioat,  4^  02..  . 

Can  ier«  action  againat,  18,  fO. 

Caae,  action  on  tike,  for  iiiiafiaa.to.prt^pertor  not  inmrdiaAai.  1ft.  OnaiOlatnlei. 
tiyp^rty. grieved,.  17*  By  reKiaiojaer.or  raanatndanaaft,.l^lOc  PorlO!* 
juriea  to  the  heaKh  of  individuals,  19.  For  nuiaaooe^  li^  For  waatCr 
11.  Ford9apT4eU9A%.l]-  Fqi!  ponad  boaaob,  15,.  10w  For  dielafhaiieo 
of  co/nmoi^JVy  or  <i(  Aninebm*  14^  ot  of  right  to  an  o&c^.lU*  .  T\»tmt^ 
feasance  or  nonfeasance  of  officera,  dtc.  18.  Jtor.eaQape^  I9«  For  not 
taking  away  tithea,  12.  For  not  girmbi^  a4  a  omIU.^w.  Ifc  For  d(Sw, 
ceit  or  fraud,  18, 19.  I^qr^Mr^  Qf  ^otAi^iJIgftwayAnother'ftaef^a^i.lD; 
20t48.  For  libel  and  verbal  a(a«4e.iv  I'Ov  For  inmHoieilf  pMsii|«|joii# 
19,  44.    Foe  eriiniattl  co^veraelipOiu  li^#/   For-  aedotlion,  ]:9« 

Cane*  action  on  the  limitation  of,  SI.  Venue  ItK  70;  in  onaa  fus  Uniaauro 
77.    Title  or  cauae  oCmtim..i«».9%.Mk    Mmtor  of  0Mitekli.lKkr# 
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Caie^  action  on  tbo  lioiitetion  o(  {emi^umed  ) 

Oeneral  imue  in»  what  it  deniea,  179 ;  in  what  oaaea  the  plea  moflt  deny 
particular  facta,  179.  Plea  of  ooitfiMsioa  and  aroidanoe,  179.  SefenI 
pleaa,  337. 

Cauaa  matrimonii  prslocati,  writ  abolished,  9. 

Cauae  of  actton*  atatement  of,  in  a  declaration,  88 — 131—lM.  Id  whateaaia 
to  be  proved  aa  laid,  380—344. 

Certainty  required  in  a  declaration,  aa  to  the  partiea,100;  ae  to  thetiaM, 
101 ;  aa  to  the  place,  104 ;  aa  to  the  thing  demanded,  dec.  106 ;  and  aa 
to  all  other  material  circumatanoea,  107.  What  d^ree  of  oertaintj  re. 
quiaite,  108 ;  it  muat  be  certain  to  a  certain  intent  in  iseneral,  108 ;  and 
the  worda  ahall  hare  a  reaaonable  intendment,  100.  So,  general  worda 
are  aufficient,  where  the  certainty  liea  within  the  defendant'a  knowledga^ 
100  ;  or  ia  aacertained  by  other  circumatanoea,  100.  Ala(H  preciee  cer- 
tajnty  ia  not  neceaaary  for  a  thing  collateral  to  the  action,  110,  or  fiir  a 
matter  alleged  merely  aa  inducement,  110» 
Certainty  in  a  plea,  216,  219,  220.  Certainty  to  a  common  intent  ia  aoffi- 
eient,  219.  When  the  certainty  ia  within  the  defendaot'a  knowledge,  or 
the  charge  againat  him  ia  not  reduced  to  certainty  by  the  declaratioa, 
general  pleading  ia  allowed,  221.  Alao,  it  ia  not  neceaaary  to  have  ae 
much  certainty  in  mattera  of  conveyance  or  inducement,  222 ;  or  ia  ne» 
gative  matter,  222.  Eatoppels  however  moat  be  pleaded  with  the  great, 
eat  certainty,  222. 

Certainty  required  in  a  replication,  257 ;  where  a  replication  atatea  a  breach 
what  certainty  required  in  the  breach,  247. 

Certainty  required  in  a  plea  in  abatement,  301. 

Certainty  to  a  common  intent,  what,  219. 

Certificatea,  in  what  caaea  evidence,  412 ;  of  a  biahop,  412 ;  ofjnatioee  of 
peace,  412 ;  of  the  judgea  in  Walea,  formerly,  412  ;  of  the  Recorder  of 
L^mdon,  aa  to  the  cuatoma  of  London,  412 ;  of  a  Britiah  consul,  413. 

Certificate  of  bankrupt,  secondary  evidence  of,  375. 

Cesaavit,  writ  of,  aboliahed,  9,  15, 

li  quo  truat,  cannot  maintain  an  action,  in  what  caaea,  35. 

que  trust,  admiaaioina  by,  357 ;  cannbt  be  a  witneaa  for  his  tmslee,  in. 
what  taaea,  470. 

Character,  evidence  of,  in  what  cases  it  may  be  given,  347, 479,  488. 

Chattels  peraonal,  remedies  for  a  motion  of,  15 ;  for  injuiies  toi  in  the 
non  of  the  owner,  16. 

Che^r.    See  ^^JwrUdietUmtpieoito.*^ 

Child,  a  competent  witneaa  against  the  parent,  4T4. 

Chanograph,  evidence  of  a  fine,  ^04,  395. 

Choae  in  action,  aaaignee,  of,  in  what  casea  he  may  aoe,  46,  47, 

ChtistSDing.    Sse  ^Regitier:* 

Ohronaele  o»  history,  in  what  oases*  evidence,'  417. 
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Cioqae  Ports,  jarisdiction  of,  in  what  cases  pleadable*  278. 

Claim,  continaal,  no  longer  of  an  j  avail,  7. 

Clerieum,  writ  ad  admittendum,  in  what  cases,  12. 

Colonies,  judgments  of  the  courts  of  the,  how  proved,  406. 

Colour  in  a  plea,  195 ;  in  what  eases,  195,  196 ;  its  qnalities,  196  ;  what 

colour  usually  given  in  trespass,  197 ;  implied  colonr,  198 ;  want  of 

colour  aided  after  verdict,  198  ;  conclusion  of  the  plea,  231. 
Command,  in  what  cases  traversable,  189. 
Commencement  of  declaration,  78 — 82 ;  of  plea  in  bar,  167  ;  of  a  replication, 

244,  245 ;  of  a  rejoinder,  263,  264  ;  of  a  plea  to  the  jurisdiction,  287 ; 

of  a  plea  in  abatement,  300. 
Commencement  of  particular  estate,  in  what  cases  to  be  shewn  in  pleading, 

225,  226. 
Commissioner  of  bankrupt  may  be  examined  as  a  witness,  476. 
Commissioners  of  excise,  condemnation  by,  in  what  cases  evidence,  408. 
Common,  right  of,  remedy  for  injuries  to,  11, 18 ;  what  length  of  enjoyment 

renders  the  right  indefeasible,  25. 
Commoner,  declarations  in  actions  by,  92, 127 — 129 ;  cannot  join  with  his 

lord  in  an  action  respecting  the  common,  51. 
Common  law,  rules  of,  need  not  be  pleaded,  96,  nor  proved,  888,  and  n. 
Common  recovery,  how  pleaded,  143 ;  how  proved,  396. 
Commons,  House  of,  their  journals,  how  proved,  and  in  what  cases  evidence, 

396. 
Communem  legem,  writ  of  entry  ad,  abolished,  9, 
Companies,  public,  entries  in  their  books,  how  proved,  and  in  what  cases  evi- 

dence,  415. 
Conclusion  of  declaration,   154  ;   contra  pacem,   155 ;  ad  damnum,  155 ; 

pledges  no  longer  to  bo  inserted,  156. 
Conclusion  of  a  plea,  230  ;  of  a  general  traverse,  230  ;  of  a  special  traverse, 

231 ;  of  title  and  colour,  2:)!  ;  of  a  confession  and  avoidance,  231 ;  of 

a  plea  of  matter  of  record,  232 ;  of  a  plea  of  estoppel,  232,  212. 
Conclusion  of  a  replication,  252  ;  of  a  general  traverse,  253  ;  of  a  replication 

assigning  breaches,  254  ;  of  a^  special  traverse,  254;  ofDe  injuria,  &c. 

254  ;  of  a  confession  and  avoidance,  254  ;  of  a  replication  of  matter  of 

record,  254 ;  of  a  replication  of  matter  of  estoppel,  354,    Wrong  conclu- 
sion, matter  of  special  demurrer,  255. 
Conclusion  of  a  rejoinder,  263. 
Conclusion  of  a  plea  in  abatement,  302. 
Conclusion  of  a  plea  to  the  jurisdiction,  281. 
Concurrent  conditions,  86. 

Condemnation  by  commissioners  of  excise,  in  what  cases  evidence,  403. 
Conditions  concurrent,  86. 
Condition  precedent,  what,  and  in  what  cases  performance  must  be  averred, 

84;  faowi  where  what  is  demanded  was  to  be  done  for  some  cause  or 

B 
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Condition  precedent,  (eontinued,) 

consideration,  85 ;  and  although  a  time  be  specified  for  the  former,  the 
latter  is  to  happen  before  it,  86;  how  in  the  case  of  concurrent  condi- 
tions, 86.  In  what  cases  performance  need  not  be  averred  87  ;  when  a 
day  is  appointed  for  the  thing  demanded,  which  must  or  may  happen  be- 
fore that  which  is  the  consideration  for  it,  87,  or  where  there  are  mutual 
promises,  88,  or  mutual  and  independent  covenants,  88,  or  when  a 
covenant  goes  only  to  part  of  the  consideration,  89,  and  in  the  case  of  a 
condition  subsequent,  90.  Performance  of  condition  precedent,  how 
averred,  150. 

Condition  subsequent,  performance  of,  need  not  be  averred,  90. 

Conditional  promise,  how  to  declare  on,  28, 84 — 90. 

Confession  and  avoidance,  in  a  plea,  199 ;  in  what  cases,  199,  Defcodant's 
title,  in  what  cases  to  be  stated,  200 ;  the  plea  must  confess  the  cause  of 
action,  202  ;  and  in  trespass,  it  must  conclude  with  a  Qu»  est  eadem 
transgressio,  202 ;  conclusion  of  the  plea,  231. 

Confession  and  avoidance  in  a  replication,  252  ;  conclusion  of  the  repUca- 
tion,  254. 

Conspiracy,  conviction  of,  renders  a  man  incompetent  as  a  witness,  in  what 
cases,  453. 

Constables,  dec.  actions  against,  64 ;  limitation  of  action,  38. 

Consuetudinibus  et  servitiis,  writ  de,  dec.  abolished,  15. 

Consul,  British,  his  certificate,  not  evidence,  413. 

Continual  claim,  no  longer  of  any  avail,  6,  7* 

Continuance  of  particular  estate  roust  be  averred,  122, 128,  226. 

Contra  formam  statuti,  when  necessary  to  be  alleged,  146. 

Contra  pacem,  in  the  conclusion  of  a  declaration,  155 ;  omission  of  it,  matter 
of  special  demurrer,  155. 

Contiadiction  by  a  party  of  his  own  witness,  when  allowed,  486— 488» 

Contracts,  express,  16 ;  implied,  17 — 19  :  remedies  for  breach  of,  16. 

Contracts,  all  parties  to,  must  sue  and  be  sued  jointly,  49,66;  cause  of  ac- 
tion in  declarations  upon,  83. 

Contracts  to  be  stated  truly,  114 — 117,  226 ;  and  to  be  proved  as  laid,  330— 
340. 

Conversation,  admissions  in,  354. 

Conveyance,  in  what  cases  presumed,  364. 

Conveyances,  the  efiect  of,  how  stated  in  pleading,  144* 

Conviction  before  a  magistrate,  how  proved,  395. 

Conviction,  its  effect  upon  the  competency  of  a  witness,  453, 

Copy,  examined,  in  what  cases  evidence,  390—400. 

Copy,  office,  in  what  cases  evidence,  391. 

Copy  of  a  document,  made  evidence  by  statute,  how  proved,  377. 

Copyholds,  admittance  to,  how  pleaded,  143 ;  seisin,  dec.  of,  how  pleaded, 
124.     See  «  Prescription.'*    «  CtutomJ" 
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Copyholder,  preteriptioDs  and  casfomi,  how  pleaded  by,  128, 180. 
Coroner's  inquest.     See  ^  Inquuition." 

Corporation,  sole  or  aggregate,  spiritual  or  temporal,  may  sue^  8,  and  be  sued, 
6. 

Corporation  aggregate,  how  named  in  declaration,  81 ;  prescribing  by,  127 ; 

seisin  of,  how  pleaded,  125,  226, 227. 
Corporation  aggregate,  members  of,  in  what  cases  not  competent  witbesses 

for  it,  460  ;  in  what  competent,  470. 
Corporation  sole,  seisin  of,  how  pleaded,  227. 
Corporationy  entries  in  books  of,  how  proTod,  and  in  what  cases  evidence, 

415. 
Costs  in  case  of  a  new  assignment,  274,  275 ;  no  costs  upon  a  repleader,  822. 
Costs,  persons  liabre  for,  in  the  action,  in  what  cases  not  competent,  457 ; 

how  competency  restorec,  457 ;  witness,  how  far  incompetent,  where, 

although  equally  liable  to  both  parties  as  to  the  cause  of  action,  he  would 

be  liable  to  one  of  them  also  for  costs,  464,  465. 

Council  book  in  the  Secretary  of  State's  office,  in  what  cases  evidence,  417. 

Council,  privileged  from  giving  evidence  against  his  client,  474. 

Counts,  misjoinder  of,  162. 

Count,  pleas  in  abatement  to  the,  291,  292. 

Counties  of  England,  the  courts  will  take  judicial  notice  of,  but  not  of  par- 
ticular parts  of  counties,  96. 

County  Court,  judgment  of,  how  proved,  402. 

County  palatine,  jurisdiction  of,  in  what  cases  pleadable,  278 ;  how,  281:. 

Court  of  Admiralty,  proceedings  in,  how  proved,  and  in  what  cases  evidence, 
402. 

Court  baron,  judgment  of,  how  proved,  402;  rolls  of,  how  proved,  402,  408, 
409. 

Courts  of  the  colonies.     See  **  Colonies.*' 

Courts,  ecclesiastical,  proceedings  in,  how  proved,  and  in  what  cases  evi- 
dence, 401. 

Courts  of  equity,  proceedings  in,  how  proved,  and  in  what  cases  evidence, 
897—399. 

Courts,  foreign.     See  ^  Foreign  Courts.** 

Courts,  inferior.     See  *•  Inferior  Courts." 

Courts  of  law,  proceedings  in,  how  proved,  and  in  what  cases,  evidence,  400, 
890.     Of  what  they  will  take  judicial  notice,  95. 

Court  rolls,  how  proved,  and  in  what  coses  evidence,  402,  408,  409. 

Covenant,  express,  16 ;  implied,  17 ;  mutual  and  independent,  88 ;  depen- 
dent,  84,  dsc.  ;  going  to  part  of  the  consideration  only,  89. 

Covenant,  action  of,  16;  for  rent,  14;  for  arrears  of  annuity,  14  ;  time  limited 
for  bringing  it,  80  ;  venue  in  it,  78,  79 ;  cause  of  action,  how  stated,  84 ; 
joinder  of  counts  in  it,  159 ;  non  est  factum  in  covenant,  what  it  puts  in 
issue,  179. 
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Covenant  to  itand  seised,  how  pleaded,  140. 

CoTenantees,  must  sue  jointly,  in  what  caiea,  40 ;  most  be  jointly  loed,  ii 

what  cases,  66. 
Coverture  of  plaintiff,  plea  of,  in  abatement,  386,  298. 
Coverture  of  defendant,  plea  of,  in  abatement,  288. 
Coverture,  in  what  cases  it  prevents  the  running  of  the  statute  of  limitations^ 

23,  26,  30,  82. 
Credit  of  witnesses,  476;  from  their  knowledge,  477;  (how  in  the  case  of 

hearsay  evidence,  477;)  from  their  disinterestedness,  477;  Inwithdr 

integrity,  477 ;  from  their  veracity,  479 ;  from  their  being  sworn  to  spesk 

the  truth,  480  ;  (how,  in  the  case  of  Quakers,  Moravians  and  Si*fiaimti8tv 

480,  form  of  their  affirmations,  480,  481). 
Creditor  of  a  bankrupt,  incompetent  as  a  witnen  to  supp<Mrt  the  eomniiaiioB 

or  to  increase  the  estate,  458 ;  of  a  testator  or  intestate,  in  what  eases  a 

competent  witness  for  the  executor  or  administrator,  in  what  not,  458. 
Crimen  falsi,  conviction  of,  renders  a  man  incompetent  as  a  witness,  45B. 
Criminal  conversation,  action  for,  19,  see  847* 
Cross-examination  of  witnesses,  485—488.     See  **  fVdnesf.'' 
Crown,  limitation  in  suits  by  the,  32. 
Cui  in  vita,  writ  of,  abolished,  8. 
Cui  ante  divortium,  writ  o(  abolished,  8»  9. 
Curtesy,  tenancy  by,  how  pleaded  122. 
Custom,  title  by,  in  what  cases  pleadable,  180,  225, 126 ;  what^ength  rfen. 

joyraent  under,  renders  the  right  indefeasible,  25. 
Custom,  particular,  what,  129,  and  in  what  cases  pleadable,  130;  must  bs 

pleaded,  96,  180 ;  how  pleaded,  130,  225,  227,  228 ;  how  proved,  848 

866, 867,  389 ;  must  be  proved  as  laid,  848, 181. 
Custom,  general,  need  not  bo  pleaded,  96, 130,  nor  proved,  888 ;  cumot  be 

traversed,  190. 
Custom  distinction  between,  and  prescrqition,  126. 
Customs  of  London,  how  proved,  412. 
Custom  of  a  particular  place,  evidence  o£,  in  what  cases  Admitted  to  explain 

a  written  instrument,  448. 
Customs,  officers  of  the,  limitations  of  actions  against,  38 ;  venae»  79. 
Custom-house  books,  entries  in,  how  proved,  415. 
Customary  of  a  manor,  in  what  cases  evideace,  414« 

Damages,  what  should  be  laid,  and  how,  in  declarations  in  personal  and  mixed 

actions,  155, 156. 
Damage,  special,  what,  and  in  what  cases  laid,  156 ;  how  laid,  156 ;  in  what 

cases  to  be  proved,  156, 348, 349 ;  and  how,  349. 
Damnum,  ad,  in  the  conclusion  of  a  declaration,  155. 
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Darrein  continaance,  plea  puis,  810%    8€e  ^  PUa.** 

Darrein  presentment,  assise  off  abolished,  11, 12. 

Date  of  deeds,  to  be  stated   truly,  103,  102,  224« 

Daughter,  action  for  the  seduction  of,  19. 

Deaf  and  dumb  person  may  be  a  witness ;  a  peison  deaf  and  damb  and  blind 
cannot,  452. 

Death,  in  what  caies  presumed,  868,  869. 

Death  of  plaintiff,  plea  of,  in  abatemant,  288,  296,  see  804. 

Death  of  defendant,  plea,  of,  in  abatement,  290,  297,  see  804. 

Death«bed  confessions,  in  what  cases  evidence,  362. 

Debt,  continuance  of,  in  what  cases  presumed,  865. 

Debt  on  bond  or  other  deeds,  16 ;  on  a  bill  of  exchange  or  promissory  note,  in 
what  cases,  17 ;  for  use  and  occupation,  14 ;  for  rent  14 ;  for  arrears  of 
an  annuity,  14 ;  on  judgments,  17, 18 ;  for  amerciaments  or  forfeitures,  18 ; . 
f<Hr  an  escape,  18  ;  on  statutes,  17  ;  for  not  setting  out  tithes,  12. 

Debt,  aotion  of,  time  limited  for  it,  28--80 ;  parties,  67 ;  venue,  78,  79 ; 
cause  of  action,  how  stated,  64 ;  damages,  how  laid,  156,  155 ;  joinder 
of  counts,  159  ;  oon  est  factum,  what  it  puts  in  issue,  179 ;  denial  by 
plea  of  particular  facts,  in  what  cases,  179 ;  plea  of  confession  and  avoid- 
ance,  in  what  cases^  179 ;  several  pleas,  237. 

Declaration. 

Oomsiancesieftf,  78.  It  must  be  intituled  in  the  proper  Court,  78,  and  of 
the  day  of  the  month  and  year  in  which  it  is  filed  or  delivered,  78, 74» 
76.  Form  of  the  Commencemont,  73,  after  summons,  78,  after  arrest 
where  the  party  is  not  in  custody,  74,  where  the  party  is  in  custody,  74, 
and  where  one  defendant  is  arrested  and  the  other  only  served,  74.  The 
writ  shall  not  be  recited  in  it,  74. 

Title,  74.  How  intituled  in  the  proper  Court,  74 ;  must  be  intituled 
of  a  day  subsequent  to  the  cause  of  action,  74 ;  how  upon  an  entire  con- 
trae^for  payment  at  several  days,*75,  76  :  consequence  of  intituling  it  ott 
a  prior  day,  77.    At  what  time  the  plaintiff  may  declare,  76. 

Venue,  77.  What,  77 ;  in  what  cases  Local,  and  must  be  laid  in  the 
county  in  which  the  cause  of  action  accrued,  77 ;  in  what  cases  Transi- 
tory,  and  may  belaid  in  any  county,  78;  how  in  ejectment,  77,  quare 
impedit,  77,  trespass  quare  clausum  fregit,  77,  replevin,  77,  and  case  for 
nuisance,  77 ;  how  in  trespass  to  tiie  person  or  personal  property,  78, 
trover,  78,  case,  78,  assumpsit,  78,  account,  78,  debt,  78,  P79,  covenant,  78 
79,  detinue,  76 ;  how  in  action  on  bail-bond,  79,  on  recognizance,  79,  on 
judgment,  79,  or  for  copyhold  fines,  79 ;  how  in  actions  on  penal  statuteSr 
79 ;  how  in  actions  against  justices,  dec.  79.  Venue,  how  stated,  79,  76. 
Formerly .  special  venue  necessary  to  each  material  fact,  70,  but  now  it 
is  not  allowed,  60.  Consequences  of  wrong  venue  or  omisstion  of  venucr 
80 ;  bail  not  discharged,  by  the  venoe  being  different  from  the  county  inta 
which  the  writ  issued,  60;  in  a  Local  action  the  Court  or  a  Judge  may  order 
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it  to  be  tried  in  another  county  from  that  in  which  the  venue  la  laifi.  80* 

Commencement^  80 ;  partiea^  namea  to  be  correctly  8tated,80,  81;  in 
what  cases  the  initials  of  the  christian  name  may  be  used*  81 ;  how 
where  Peers*  Baronets,  dec.  are  parties,  81 ;  how  where  corporations  are 
parties,  81  ;  how  where  the  parties  sue  or  are  sued  in  auter  droit,  as  ex- 
ecutor, dec.  81.  As  to  the  number  of  parties,  the  declaration  must  agree 
with  the  writ  in  bailable  actions,  81 ;  how  in  bailable  actions,  81.  Fonn 
of  Commencement,  whe:e  one  of  several  defendants  is  out  lawed,  81.  How 
plaintiff's  attorney  to  be  named,  82. 
Statement  of  the  cause  ofactiant  82. 

Inducement,  82 ;  what,  and  in  what  cases,  82,  83. 

Title  or  cause  of  action,  83  ;  consequences  of  a  defective  title  being 
stated,  83,  or  of  a  good  title  defectively  stated,  88.  How,  in  a  writ  of 
right,  d3,  in  quare  impedit,  88,  in  ejectment,  83,  in  assumpsit,  84«  debt, 
84,  covenant,  84,  how,  where  the  contract  is  conditional,  84 — ^90,  (see 
**  Condition  Precedent,'^)  or  to  be  performed  on  request,  90,  or  after  notice, 
00 — 92,  (see  ^  Request*'  <^  Abttcs."}  In  trespass  to  land,  it  is  not  neces- 
sary  to  set  out  plaintiff's  title,  92 ;  so  in  case  for  a  nuisance,  he  may 
declare  on  his  possession,  without  setting  out  his  title,  92 ;  so  in  all  oth- 
er actions  on  the  case  against  a  wrong-doer,  92,  as  for  disniriiance  of 
common,  92,  stopping  a  watercourse,  92,  disturbance  of  way,  92,  disturb- 
ance in  the  enjoyment  of  a  pew,  93,  or  of  an  ancint  ferry,  fair,  market 
dsc.  93 ;  but  although  the  title  in  these  cases  need  not  be  stated,  it  must 
be  proved,  93  ;  or  if  stated,  and  insufficiently » it  will  be  bad,  93.  Where 
a  man  is  chargeable  with  a  duty  by  reason  of  his  estate  or  tenure,  in  an 
action  for  non-performance  of  the  duty,  it  is  not  necessary  to  set  out  the 
particulars  of  the  estate,  94  ;  so  if  chargeable  by  a  general  castom,  94, 
but  otherwise  if  by  the  custom  of  a  particular  place,  94.  How  id  trover, 
94.  How  in  an  action  founded  upon  a  statute,  94,  95.  What  need  not 
be  stated,  and  of  which  the  Courts  will  take  judicial  notice,  95  ;  public 
statutes,  95,  but  not  private  statutes,  95;  the  rules  of  the  common  law 
and  the  generiil  customs  of  the  realm,  96,  but  not  particular  customs,  96 ; 
their  own  practice,  96  ;  the  different  counties,  9^,  but  not  of  particular 
parts  of  counties,  96  ;  matter  implied  by  law,  96 :  matter  apparent  to  the 
Court,  96  ;  and  matter  which  goes  to  defeat  the  action,  96.  Consequen- 
ces of  not  stating  a  good  title  or  cause  of  action,  97. 

Duplicity,  97,  what,  97,  what  not,  98;  renders  a  count  bad,  07,  on 
special  demurrer,  98. 

Surplusage,  98,  shall  not  vitiate  a  declaration,  98 ;  what  is  not  neces- 
sary by  law  to  be  proved,  may  be  rejected  as  surplusage,  98,  99.     But  if, 
by  stating  what  is  not  necessary,  the  plaintiff  shew  that  he  has  no  cause 
of  actioHi  the  unnecessary  matter  cannot  be  rejected,  99, 100. 
JTie  manner  of  Uatmg  the  cause  of  actum*  100. 
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it  must  be  certain  as  to  the  parties,  100 ;  minnomer  cannot  now  be 
pleaded,  but  the  plaintiff  may  be  compelled  to  amend,  100 ;  but  in  set- 
ting out  written  instruments,  a  variance  in  the  names  of  the  parties  is 
fatal,  100 ;  in  what  cases  their  christian  names  may  be  designated  by  in  - 
itials,  100. 

It  must  be  certain  as  to  the  time,  101 ;  time  roust  be  laid  with  certainty 
to  each  material  fact,  101,  whether  the  day  laid  be  traversable  or  not, 
101 ;  it  may  be  laid  a£tet  a  videlicet,  101 ;  in  what  cases,  if  laid,  it  may 
be  rejected  aA  surplusage,  101.  But  if  a  word  tantamount  to  a  date  be 
used,  it  will  be  sufficient,  101,  such  as  ''afterwards,"  or  the  like,  102  ; 
or  if  the  the  thing  be  coupled  to  a  time  before  alleged,  it  will  be  suffi. 
oient,  102.  And  it  it  is  not  necessary  to  be  alleged  to  negative  matter, 
102;  nor  is  it  necessary  in  counts  in  real  actions,  quare  impedit,  dec. 
102.  And  the  time  laid  need  not  in  general  be  proved  as  laid,  102, 
except,  the  dates  in  bills  of  exchange,  dec.  102,  the  date  or  day  of  delivery 
of  deedd,  103,  dates  in  records,  103,  and  where  the  precise  date  of  a  factf 
is  necessary  to  ascertain  the  cause  of  action,  as  for  instance,  in  an  action 
on  the  statute  of  usury,  103.  The  time  stated  roust  not  be  repugnant  or 
inconsistent  with  other  dates  given,  103.  Omission  of  date  to  a  mate, 
rial  fact,  not  aided  by  verdict  at  common  law,  104  ;  but  a  mistake  in  it, 
aided  after  verdict  or  judgment  by  default,  104. 

It  must  be  certain  as  to  the  place,  104,  in  personal  actions  and  eject- 
ment, 104.  The  county  shall  be  stated  in  the  margin,  but  no  venue  in 
the  body  of  the  declaration,  dec.  104,  except  local  description,  104,  and  in 
trespass  quare  clausum  fregit  the  close  roust  be  designated  by  name,  abut- 
tals or  other  description,  104.  In  Local  actions  the  venue  must  be  the 
county  in  which  the  cause  of  action  accrued,  104  ;  and  matter  of  local 
description  when  necessary,  must  be  stated  truly,  104,  105 ;  in  what  ca- 
ses local  description  necessary,  104,  105.  In  actions  in  inferior  courts, 
each  part  of  the  cause  of  action  must  be  laid  to  have  arisen  within  the 
jurisdiction,  105 ;  what  courts  are  inferior,  what  not,  105.  Want  of 
right  venue,  aided  by  verdict  or  after  judgment  by  default,  106. 

It  must  be  certain  as  to  the  thing  demanded,  dec.  106 ;  instances  of 
want  of  certainty  in  this  respect,  106  ;  but  where  damages  only  recover- 
able, the  great  strictness  formerly  required  is  not  now  insisted  upon,  106, 
107,  instances,  107 ;  but  otherwise  in  actions  where  damages  are  not 
the  sole  object  of  the  action,  107.  What  particularly  required  in  actions 
on  written  instruments  and  other  contracts,  107 :  what  in  actions  on 
statutes,  107.  Certainty  in  other  respects,  what  required,  107  ;  what, 
to  negative  matter,  108.     Want  of  certainty,  how  objected  to,  107. 

What  degree  of  certainty  requisite,  108  ;  certainty  to  a  certain  intent 
in  general,  108  f  what  sufficient,  108 ;  what  sufficient  to  bring  the  mat- 
ter pleaded  within  a  statute,  108, 109.    Words  shall  have  a  reasonable 
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intendment,  109,  rnetances,  109.  And  general  words  sufficient,  wbers 
the  certainty  lies  within  the  defendant's  knowledge,  109 ;  or  where  (hey 
are  ascertained  by  other  circumstances,  109,  instances,  100, 110.  So  pre* 
cise  certainty  not  necessary  for  a  thing  collateral  to  the  action*  110 ;  or 
where  a  thing  is  alleged  only  as  inducement,  110,  instances,  110,  111. 

The  statement  must  he  positive.  111,  and  not  by  way  of  recital  merely, 
111.  How  objected  to,  111.  Statement  commencing  qmod  cum^  when 
insufficient,  when  good.  111.  Stating  that  by  a  certain  iadentare  fsslo- 
fiiffi  emstUf  when  good,  when  bad,  112. 

It  must  not  be  repugnarU  or  insensible,  112 ;  instances,  112.  In  what 
cases  the  repugnant  or  insensible  part  may  be  rejected  as  surplusage,  118. 

It  roust  not  be  seandahms,  118 ;  otherwise  the  Court  wiU  refer  it  to  the 
master  to  strikeout  the  scandalous  party  118. 

It  must  be  fnie,  113 :  Fbrsiy  as  to  time,  in  what  canes,  118;  in  what 
oases  it  need  not  be  proved  as  laid,  118,  114.  Secondly^  as  to  place,  in 
local  actions  as  to  the  county,  114,  in  trespass  qaare  clausum  fregit  as  to 
the  abuttals,  dec.  114,  in  actions  against  Hundredors  as  to  the  baadred, 
114 ;  in  other  cases  immaterial,  unless  when  necessarily  laid  as  local  de* 
■cription,  114.  Thirdly,  as  to  the  cause  of  aotion,  114,  as  in  the  descrip* 
tton  of  the  material  parts  of  a  contract,  1 14-— '117,  and  in  the  dencription 
of  a  Record,  117,  116  ;  how,  in  actions  ex  delicto,  118,  119,  how  in  real 
and  mixed  actions,  121.  Variance,  how  remedied  by  amendoient  at  the 
trial,  118,  when  it  is  between  a  matter  in  writing  and  the  statenient  in 
the  record,  118,  or  between  the  proof  and  the  record  in  Contracts,  Cus- 
toms.  Prescriptions  and  other  matters,  119,  120.  Scilicet  or  Tidelicet* 
its  effect,  as  to  the  proof  of  matters  stated  after  it,  121. 

It  must  correspond  with  the  affidavit  to  hold  to  bail,  121,  and  with  the 
writ,  121. 

EmUUs,  how  pleaded,  121 ;  seisin  in  fee,  121 ;  seisin  in  tail,  122 ;  sei. 

■in  for  life,  122,  (in  what  case  the  continuance  of  the  estate  most  be 

ohewn,  122,  128;)  estate  for  years,  124;  tenancy  at  will,  124  ;  eeisio, 

dec.  of  copyhold  lands,  124  ;  seisin  of  the  King,  125  ;  seisin  of  a  corpo- 

ration,  125  ;  seisin  of  a  husband  in  right  of  his  wife,  125 ;  seisin  of  a 

remainder-man,  125 ;  seisin  of  a  reversioner,  1%  ;  seisin  of  joint  tenants, 

125,  parceners,  125,  and  tenants  in  common,  125.    Title  of  a  defendant, 

may  be  stated  by  the  plaintiff  generally,  without  shewing  it  precisely, 

125 ;  how,  126. 

Tide  by  deecentf  how  pleaded,  126.  Title  by  /megcrtjiiten  or  cnstom 
how  pleaded,  128 ;  what  things  may  be  claimed  by  Prescription,  126,  by 
prescription  in  a  que  estate,  127,  or  by  prescription  in  himself  aad  his 
ancestors,  127,  must  be  for  something  aUeno  ecio,  1*27 ;  it  must  be  alleged 
in  him  who  has  the  inheritance,  127,  how  in  modern  pleadng,  128 ;  ia 
what  cases  inhabttanta  may  pneerifae^  128 ;  how  a  psMcription  lomerly 
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ploadedf  137»  128»  how  now,  129.  CiiKoM,  what,  129,  and  ia  what  eatoa 
pleadable,  130;  i;eaeral  caatoms  need  not  be  pleaded,  180;  particular 
cuetoms  most,  180 ;  how  pleaded,  180, 131 ;  muit  be  pleaded  truly,  va- 
riance fatnl,  131. 

Title  by  aiiemiii/Mj  how  pleaded,  181 ;  a  deed  must  be  pleaded  as  it  op. 
peratei,  131 ;  it  muat  appear,  either  from  ezpreaa  statement  or  impliedly, 
that  it  was  sealed,  132,  but  a  defect  in  this  respect  may  be  remedied  by 
the  pleading  of  the  other  party,  132 ;  only  such  parts  of  the  deed  must  . 
be  set  oat  as  are  necessary,  182,  but  the  substance  of  such  parts  mmst  be 
truly  set  out,  132,  188.  The  deed  must  be  pleaded  with  profert,  in  all 
casss,  1 38,  unless  pleaded  by  a  stmoger  to  it,  claiming  nothing  under  it,  and 
not  jastifyiDg  under  one  who  is  party  or  privy  to  it,  184,  if  it  do  not  belong 
to  him,  185,  or  ualeas  the  estate  be  executed  or  determined,  188,  and  the 
party  pleading  be  neither  party  nor  privy  to  the  deed,  186t,  or  unless  in 
cases  where  no  deed  was  necessary,  and  no  estate  or  interest  is  oonveyed 
by  it,  186,  or  unless  the  deed  be  pleaded  merely  as  inducement,  ISO  ; 
form  of  the  proiert,  186,  or  the  party  may  plead  excuse  of  profert,  by  sta- 
ting  that  it  is  in  the  hands  of  the  other  party,  137,  or  destroyed  or  lost, 
137 ;  consequence  of  profert,  187  ;  want  of  pro&rt,  matter  of  special  de- 
murrer, 137.  Records  to  be  pleaded  with  a  prtmi  patet  per  recardum» 
187,  unless  when  pleaded  as  inducement  only,  188  ;  how  as  to  letters- 
patent  enrolled,  138,  or  bargain  and  sale  enrolled,  188 ;  want  of  proirf 
patei  matter  of  special  demurrer,  188.  Feoffment  how  pleaded,  188 ; 
lease,  how  pleaded,  186 ;  surrender,  how  pleaded,  139 ;  assigoroent  of  a 
terra,  how  pleaded^  139 ;  covenant  to  stand  seised  to  uses,  how  pleaded, 
140;  bargain  and  sale,  how  pleaded,  140;  lease  and  release  under  the 
Statute  of  Uses,  how  pleaded,.  1 40 ;  lease  and  release  at  Common  Law^ 
141 ;  letters-pateot  or  grants  from  the  crown,  how  pleaded,  141 ;  fine, 
how  pleaded,  142 ;  common  recovery,  how  pleaded,  148 ;  surrender  of 
and  admission  to  a  copyhold,  how  pleaded,  148;  devise  of  lands,  how 
pleaded,  144 ;  act  done  in  pursuance  of  a  power  how  pleaded,  144 ;  offeot 
of  conveyance,  how  stated,  144. 

Statutes  and  other  records^  how  pleaded,  144 :  public  statutes^  not  sta- 
ted in  pleading,  144 ;  but  all  circumstances  necessary  to  bring  the  case 
within  the  statute  roust  be  pleaded,  145,  (how  in  declarations,  145)  how 
in  pleas,  145,)  and  if  there  be.an  exception  or  proviso  in  the  same  clauae 
of  the  act,  it  most  bo  negatived,  145,  and  the  statement  to  conclude  oui- 
traformam  staiuth  in  what  eases,  146.  A  private  statute  must  be  specially 
pleaded,  146,  how,  140 — 148.  Judgment,  how,  pleaded,  148.  Kecog- 
nizance,  how  pleaded,  148.  Writ,  how  pleaded,  149.  Prwl  p^tet,  in 
what  cases,  149. 

Atterment,  how  made,  149;  of  the  performance  of  condition  precedetit, 
150,  according  to  the  intent  of  the  condition*  150»  and  with  SHlicient 
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certainty,  151,  and  generally  shewing  a  certain  and  exact  perfoimBDcey 
152.     Averment  of  request,  153,  in  what  cases  general,  153,  in  what  ca. 
ses  special,  153 ;  consequence  of  not  alleging  special  request,  154 ;  what 
equivalent  to  it,  154.     Averment  of  notice,  how  made,  154. 
Conchuion  of  the  Dedaratum^  154,  in  trespass  and  ejectment,  154,  in  debt 
qui  tam,  154, 155,  in  other  cases,  154.     drntra  pacemt  when  necessaryf 
155  ;  omission  of  it,  matter  of  special  demurrer,  155.    Ad  d'mmmm,  to  be 
laid  in  all  personal  and  mixed  actions,  except  debt  qui  tam,  155 ;  in 
what  cases  the  full  damages  to  be  laid,  155 ;  damages  given  by  the  jury 
cannot  exceed  the  sum  in  the  ad  damnum,  155,  but  if  they  do,  how  rem- 
edied,  155.     How  damages  laid  In  detinue,  156 ;    how  in  debt,  156 ; 
how  in  ejectment,  156;  how  in  other  cases,  155.     Special  damage,  what, 
and  in  what  cases  laid,  156 ;  how  laid,  156 ;  if  not  proved,  in  what  ea- 
ses plaintiff  may  still  have  his  general  damages  under  the  addammwm, 
156,  in  what  not,  156.     Pledges  no  longer  to  be  inserted,  156. 
Mnder  of  Coimte,  157.    In  real  and  mixed  actions,  157.    In  personal  ac- 
tions, 157 :  not  two  for  the  same  cause  of  action,  without  leave  of  a 
judge,  157 ;  consequence  of  inserting  them,  158.     What  counts  may  be 
joined,  158 :  in  assumpsit,  158,  debt,  159,  covenant,  159,  detinue,  160, 
trespass,  160,  case,  160,  trover,  160 ;  in  actions  by  executoia,  161,  in  ac- 
tions against  executors,  161,  in  actions  by  assignees  of  bankrupts,  161 ; 
each  count  considered  as  a  separate  action,  160,  but  there  cannot  be  one 
count  against  one  person  and  another  against  another,  162.    Bliqmnder 
of  counts,  how  objected  to,  162 ;  how  remedied,  162. 
Defects  in  a  declaration,  in  what  cases  aided,  162:  by  the  bar,  162;  by 
verdict,  163,  at  common  law,  163— -166,  and  by  the  statute  of  jeofails, 
166.    In  what  cases  a  declaration  may  be  good  for  part,  though  bad  mr 
the  residue,  166. 

Declarations  of  a  bankrupt,  in  what  cases  evidence,  459,  460. 

Declarations  of  party,  when  part  of  the  ret  geitOf  when  evidence  for  him^  362. 

Declarations  of  a  witness  at  a  former  time,  in  what  cases,  and  how  evidence 
to  discredit  him,  486,  487. 

Declaration  in  an  action  by  the  king,  1. 

De  consuetudinibus  et  servitiis,  writ,  abolished,  15. 

Decree  in  equity,  how  proved,  and  in  what  cases  evidence,  309. 

Deed,  action  on,  16. 

Deeds,  how  pleaded,  131,  dec.  224  ;  as  to  date,  103,  224 ;  to  be  pleaded  as 
they  operate^  131, 332 ;  must  be  alleged  to  be  under  seal,  132 ;  delivery, 
never  aQeged,  132 ;  only  such  parts  as  are  necessary  to  be  stated,  182 ; 
parcels  in,  how  to  be  stated,  132;  to  be  pleaded  with  profert,in  what 
cases,  133 — 137. 

Deeds,  how  proved^  418 ;  as  to  the  contents,  418,  372,  376,  378 — 381 ;  as  to 
tike  execntion,  419—^23,  373;  in  what  cases  the  execution  presnnedl 
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804;  they  must  be  properly  stamped.  425;  if  lost,  it  will  be  presumed 
that  they  were  duly  stamped,  368. 

Deed,  in  what  cases  parol  evideuce  admitted  to  explain  it,  448-— 447 ;  but 
not  to  control  or  to  add  to  or  vary  from  it,  440— -442. 

Deed,  indorsement  on,  in  what  cases  deemed  part  of  it,  427. 

Deed,  effect  of,  as  an  admission,  852,  353 ;  as  an  estoppel,  205—207. 

Deed  enrolled,  how  proved,  896,  802,  419 ;  profert  of,  188. 

Deed  to  lead  or  declare  the  uses,  how  pleaded,  148. 

Deed,  oyer  of,  168.     See  "  Oyer.'* 

Default  of  legal  form,  plea  of,  in  abatement,  292. 

Defects  in  a  declaration^  in  what  cases  aided,  162 ;  by  the  bar,  162  ;  by  the 
verdict,  dec.  168  ;  declaration  may  be  good  in  part,  though  bad  for  the 
residue,  166. 

Defects  in  pleas,  in  what  cases  aided,  240 ;  by  the  replication,  dec.  240  ;  by 
the  verdict,  241 ;  plea,  bad  in  part,  is  bad  for  the  whole,  242 ;  ezdept  in 
«  plea  of  set-off,  242. 

Defects  in  a  replication,  in  what  cases  aided,  261 ;  by  the  rejoinder,  261 ;  by 
the  verdict,  262 ;  replication  bad  in  part,  is  bad  for  the  whole,  262. 

Defects  in  a  rejoinder,  in  what  cases  aided,  269. 

Defence,  formerly  in  the  commencement  of  the  plea^  bul  not  now,  168. 

Defence,  matter  of,  in  a  plea,  171 ;  to  be  proved  as  laid,  845. 

Defendant,  death  of,  in  what  cases  pleadable  in  abatement,  290,  207. 

Defendants  may  join  in  pleading,  239  ;  effect  of  pleading  jointly,  240  ;  may 
sever  in  pleading,  239 ;  in  what  cases,  239 :  may  join  or  sever  in  plead- 
ing,  in  abatement,  805. 

Defendants,  misjoinder  of,  71,  290 ;  nonjoinder  of,  69,  70,  200. 

Defendant,  pleas  fo  the  person  of,  in  abatement,  288 — ^291. 

Defendant,  in  what  cases  he  may  be  made  a  competent  witness  for  his  co- 
defendant,  470—473. 

Defendant,  seisin,  dec.  of,  how  pleaded  by  plaintiff,  125, 126. 

Defendants,  55. 

Against  whom  the  action  is  brought,  55 ;  real  actions,  against  the  im- 
mediate  tenant  to  the  freehold,  55  ;  quare  impedit  against  the  bishop,  or 
the  patron,  or  bishop,  patron,  and  clerk  55, 56 ;  ejectment  against  the  ten- 
ant  in  possession,  56 ;  personal  actions  ex  contractu  against  the  person 
who  either  expressly  or  impliedly  made  the  contract,  56 ;  personal  ac- 
tions ex  delicto  against  the  person  who  did  the  injury,  or  who  is  liable  for 
it,  56.  In  what  cases  a  man.  may  have  several  actions  against  different 
persons  for  the  same  cause  of  action,  56  ;  in  what  cases  an  action  againiit 
one  of  several,  at  his  election,  56. 

Joint-tenants,  tenants  in  common,  parcenersi  partners  and  joint  con- 
tractors :  in  what  cases  one  may  be  sued  by  anothej:*  jSe$  ^PlaMff,^ 
pott ;  andeee  p.  d6|  87. 
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DefeDdan  tf— (etm(fiitiA2. ) 

Husband  and  wife  cannot  loe  one  another,  07.  In  what  eases  a  stran- 
ger must  sue  both,  57  ;  in  real  actions,  57,  in  personal  actions  for  debts 
due  or  iicta  done  by  the  wife,  dom  sola,  57,  for  torts  by  the  wife  after  ce- 
Torture,  57  ;  and  for  causes  of  action  against  her  as  executrix  or  adminis- 
tratrix, 57, 58  ;  in  what  cases  the  husband  must  be  sned  alone,  57,  on  the 
wifo^ii  contracts  during  coverture,  57 ;  in  what  cases  the  wife  may  be 
sued  alone,  58,  if  the  husband  be  transported,  66.  Consequence  of  feme 
sole  marrying  pending  the  action,  58.  Nonjoinder  or  misjoinder  of  hus- 
band and  wife,  how  taken  advantage  of,  58* 

Master  and  servant :  in  what  cases  the  one  may  be  sued  by  the  other, 
see  AIs  ^  Plaintiffs,"  pott;  and  gee  p.  42.  In  what  cases  the  master  may 
be  sued  upon  the  contracts  of  the  servant, ^Sd,  59,  and  for  damsge  caused' 
by  his  negligence  or  unskilfulness,  59 ;  for  forcible  injuries  by  the  servant 
done  wilfolly,  the  action  may  be  against  the  servant,  59,  or  against  the 
master,  if  he  commanded  it,  59 ;  but  if  it  arise  from  the  negligence  or  un- 
skilfulness of  the  servant,  the  action  may  be  against  either,  60.  In  what 
eases  an  action  lies 'by  a  stranger  against  a  factor,  or  agent,  in  what  ea- 
ses against  the  principal,  60 ;  in  what  case  an  action  lies  against  an  of- 
ficer for  the  act  of  his  deputy,  61,  62.  In  what  case  an  action  lies  against 
either  captain  or  owners  of  a  ship,  62,  for  goods  shipped  on  board  and 
not  delivered,  62,  for  damage  occasioned  by  the  negligence  or  anskilfol- 
ness,  (52,  for  rictuals  or  stores,  62,  or  for  wages,  63. 

Tenant  and  reversioner ;  real  actions,  must  be  against  the  imraedtate 
tenant  to  the  fi^ehold,  68 ;  ejectment  against  the  tenant  in  possession, 
68 ;  and  personal  actions  relating  to  the  land,  as  for  damage  by  defect  of 
fences,  against  the  occupier,  68. 

Assignee :  in  what  cases  the  assignee  of  the  reversion  may  be  aoed  by 
fhe  lessee  or  his  assignee,  68  ;  in  what  cases  the  assignee  of  the  tenn  may 
be  sued  by  the  lessor  or  his  assignee,  68. 

Executors  or  administrators  may  be  sued  for  the  debts  or  upon  the  co^ 
tracts  of  the  deceased,  68 ;  in  what  cases  trespass  or  case  will  lie  against 
Ihem  for  the  acts  of  the  deceased,  64,  in  what  not,  64 ;  in  what  eases  they 
may  be  sued  as  assignees  of  a  term,  64 ;  in  what  case  they  or  tko  heir 
may  be  sned  on  the  lK>nd  of  the  ancestor,  64. 

Justices  of  peace  and  constables,  actions  against,  64 ;  in  what  case 
against  fhe  constable,  in  what  not,  64. 

Consequences  of  misnaming  the  defendants,  65;  or  of  declaring 
against  more  defendants  than  are  named  in  the  writ,  65.  Mnder  of 
dtfendanl$f  65. 

Parceners  must  be  sued  jointly,  65;  so  most  joint-tenants^  6§ ;  so  most 
ienants  in  common,  66,  but  in  replevin  tenantis  in  common  must  avow 
eevdrally  for  rent,  though  jointly  for  damage  feasant*  66. 

Joint  oontractoffs,  dec..:  in  actions  ex  contraetn  ^IhtltooadlnKtittg 
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Defendants— -{eonttiiifed. ) 

parties  muet  be  joined,  06  ;  as  in  covenant,  nrhen  the  eorenant  is  joint  and 
not  several,  M ;  account,  67  ;  in  debt,  unless  one  be  dead,  and  then,  the 
death  being  averred,  the  action  may  be  agninst  the  survivor,  67 ;  so  in 
asaumpsit,  67 ;  and  In  detinue,  67.  And  the  same  in  actions  which, 
though  ex  delicto  in  form^  are  ex  contractu  in  substance,  67.  In  actions 
ex  delicto,  all  or  some  may  be  sued  jointly,  or  each  sued  separately,  67, 

Hoir  in  qnare  impedit,  68  ;  and  ejectment,  68. 

Bail  may  be  sued  jointly  of  separately,  whether  vpon  bail-bond,  68,  or 
OD  recognizance,  68. 

Partners  must  be  sued  jointly,  68,  69 ;  if  one  diev  the  action  most  be 
against  the  survivor,  69 ;  how,  in  the  ease  of  dormant  partners,  69 ;  only 
those  to  be  made  defendants  who  were  partners  when  the  cause  of  action 
accrued,  69. 

Executors :  when  the  action  may  be  against  all,  69,  or  against  those 
only  who  have  proved  the  will,  60,  or  against  one  only,  69 ;  if  one  die, 
action  against  the  survivor,  69.  Action  cannot  be  against  executors  and 
heir  or  terre  tenants,  69.     Administrators,  69, 

Nonjoinder,  consequences  of,  in  action  ex  contractu,  69,  70,  in  actions 
ex  quasi  contractu,  70,  in  actions  ex  delicto,  70,  in  actions  against  exec- 
utors, di^c.  70.  Plea  of  nonjoinder  must  state  the  residence  of  the  party 
sot  joined  to  be  within  the  jurisdiction  of  the  court,  70,  and  the  affida- 
vit must  state  the  residence  with  certainty,  70 1  replication,  70  $  subie- 
quent  action  against  all,  70,  71,  form  of  declaration  therein,  71. 

Misjoinder,  consequences  of,  in  actions  ex  contractu,  71,  in  actions  ex 
quasi  contractu,  71,  in  actions  ex  delicto,  71,  and  in  real  actions,  71, 
How  misjoinder  may  be  aided,  71. 
Deforcement,  remedies  for,  8,  9. 
De  injuria  sua  propria,  replication,  249 ;  in  what  cases,  249  ;  form  of  it,  261  ; 

conclusion  of  it,  254. 
Delicto,  actions  ex,  who  to  be  made  defendants  in,  56,  67 ;  cause  of  actioilr 

how  stated  in,  92 — 94  ;  how  far  to  be  proved  as  laid,  340 — 843. 
Delivery  of  a  deed,  never  alleged  in  pleadings  132* 
Demurrer,  310 — 320. 
1.  JPor  what  defects  in  pleading  it  i$  used^  308  ;  to  what  pleadings  a  demur, 
rer  may  be  pleaded,  808 ;  if  there  be  a  demurrer  to  part,  there  must  be  a 
plea  or  pleas  to  the  residue,  308 ;  if  there  be  a  demurrer  to  the  whole  de- 
darationi  and  any  one  count  be  good,  plaintiff  shall  have  judgment,  309 ; 
defendant  cannot  demur,  and  plead  to  the  same  part,  309 ;  demurrer  to 
pleas  by  several  defendantsi  309  $  general  demurrer  for  defects  in  sub- 
stance, 309,  310 ;  special  demurrer  for  defects  in  form  or  substance,  310, 
311. 
'  t.  PmUf  3U ;  of  a  geaeml  denrarrer  to  i  declaration,  lepIiontiaDy  or  o4mv 
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Demurrer — (continued.) 

pleading  by  a  plaintiflT,  811,  312 ;  and  joinder  tbereto,  813 ;  of  a  genefal 
demurrer  to  a  plea  in  bar,  or  otber  pleading  by  a  defendant,  312,  and 
joinder  (hereto,  312 ;  of  a  special  demurrer,  318. 
3.  Efect  of  a  demurrer^  313  ;  of  what  matters  it  is  a  confenaion,  313,  314 ; 
it  lays  open  the  whole  record  for  the  judgment  of  the  court,  814  s  ju4g. 
ment  upon  demurrer,  315. 
Denial  of  cause  of  action  by  the  plea,  177;  general  traTerse,  177—180; 
general  issue,  and  of  what  it  is  a  denial,  178 — 180  ;  denial  of  particular 
facts,  181 ;  special  traverse,  181 — 196 ;  title  and  colour,  195-^198. 
Denial  of  the  defence  by  the  replication,  243.  .i    - 

De  parco  fracto,  writ,  16. 

Departure  in  a  replication,  258 ;  in  a  rejoinder,  265— -298. 
Dependent  covenants,  87,  dtc.     See  **  Condition precedenl.** 
Depositions,  352,  376  ;  in  the  Admiralty  court,  how  proved,  401 ;  in  the  Ec- 
clesiastical court,  how  proved,  401 ;  in  equity,  how  proved,  and  in  what 
cases  evidence,  398,  890 ;  before  magistrates,  400 ;  on  inquiititioos,  in 
what  cases  evidence,  372 ;  upon  interrogatories,  proved  by  oflice  copie» 
401. 
Deputy.    See  <<  Officer  and  Deputy.*' 
Derationabili  parte,  writ  of  right,  abolished,  9* 
Descent,  tite  by,  how  pleaded,  126,  228. 
Descent,  can  no  longer  toll  entry,  6. 
De  secunda  superoneratione,  writ  of,  18. 
De  son  tort  demesne,  249.     See  **  De  injuria,'* 
Detainer,  unjust,  of  goods,  &c.,  remedy  for,  10. 

Detinuct  action  of,  in  what  cases  it  lies,  16  ;  parties^  51,  67 ;  limitation  o( 
31  ;  venue  in,  78 ;  damages,  how   laid,  156  ;  joinder  of  counts  in,  170 ; 
general  issue,  of  what  it  is  a  denial,  179. 
Devisee,  how  pleaded,  144. 
Devisee,  actions  by,  46. 
Devisee  cannot  be  a  witness  to  support  a  will,  unless  produced  as  a  witness  to 

prove  it,  457. 
Dignities,  remedies  for  a  right  to,  14. 
Dilapidations,  remedy  for,  11. 
Diploma,  not  evidence,  in  what  cases,  413. 
Disclaimer,  writ  of  right  sur,  abolished,  9. 

Discontinuance,  by  husband,  of  his  wife's  estate,  8.    Discontinuance  by  t«i« 
ant  in  tail,  remedy  for,  8 ;  formerly  the  only  remedy  was  by  writ  of  £>r- 
medon,  8,  now  by  entry  or  ejectment,  8. 
Discontinuance,  by  the  plea  not  answering  the  whole  of  the  declaration,  178^ 

300,  308. 
Disseisin,  remedies  for,  7,  8  ;  disseisin  at  election,  in  what  cases,  7. 
Distress  for  rent,  services,  dsc  14, 15 ;  for  annuities,  14 ;  time  limited  lor, 
21, 23,  24. 
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rescue  of  remedy  for,  15, 16. 
Diatarbaoce  of  commoD,  13  (declaration,  92)  \  of  fraochiae,  14  (declaration, 

98) ;  of  patronage,  11 ;  of  right  to  an  office,  18  ;  of  a  pew,  12. 
Ditch,  right  to,  when  presumed,  367. 
Divorce,  plea  of,  in  abatement,  299.  - 
Domesday  book,  trial  by,  in  what  cases.  277. 
Domesday  book,  how  proved,  and  in  what  cases  evidence,  409. 
Dormant  partner,  in  what  cases  he  may  be  sued»  69 ;  need  not  join  as  plain. 

tiff,  52. 
Double  pleas.    See  **  Several  Pleas.'* 
Dower,  only  sis  yeard'  arrears  recover^Ie,  24. 
Dower,  writ  of  right  of,  6. 
Dower  undo  nihil  habet,  in  what  cases,  8. 
Drawer  of  bill  or  note,  in  what  cases  a  competent  witness  in  an  action  upon 

it,  463,  464. 
Dumb  person  may  be  a  witness,  452. 
Dum  fuit  infra  aatatem,  writ  of  entry,  abolished,  9. 
Dum  fuit  non  compos  mentis,  writ  of  entry,  abolished,  9. 
Duplicity  in  a  declaration,  97  ;  in  a  plea  in  bar,  174 — 176,  168  ;  in  a  repli. 

cation,  256,  245;  in  a  plea  in  abatement,  301 ;  in  a  traverse,  198,  195. 
Dying  declarations,  how  far  evidence  in  a  civil  suit,  481. 


Easement,  what  length  of  enjoyment  renders  the  right  to  it  indefeasible,  25. 

East  India  Company's  books,  entries  in,  how  proved,  415,  416. 

East  Indies,  depositions  on  interrogatories  taken  in,  how  proved,  401. 

Ecclesiastical  courts.     See  '<  CourU  ElccUtituHcal.^ 

Effect  of  conveyances,  how  pleaded,  144. 

Effect  of  a  demurrer,  313.     See  **  Demurrer,** 

Ejectment,  a  remedy  for  abatement  7 ;  intrusion,  7 ;  disseisin,  7,  8 ;  deforce- 
ment, in  what  cases,  7,  6 ;  for  ouster  of  chattels  real,  9 ;  for  non-pay. 
ment  of  rent,  in  what  cases,  19 ;  for  tithes,  9 ;  limitation  of,  21 ;  against 
whom  to  be  brought,  56,  63, 68 :  venue  in,  77 ;  statement  of  cause  of  ac- 
tion, 83  ;  conclusion  of  declaration,  154  ;  evidence  in,  330  ;  it  cannot 
be  on  the  joint  demise  of  tenants  in  common,  49. 

Elegit,  ejectment  by  tenant  by,  evidence  in,  395. 

Elegit,  ouster  of  tenant  by,  remedies  for,  9. 

Jt'nemy,  alien,  cannot  sue,  3. 

Entry,  in  what  cases  a  remedy  for  ouster,  6 ;  the  party  not  to  be  deemed  to 
bo  in  possession  merely  by  reason  of  his  entry,  21 ;  within  what  time  to 
be  made,  21,  28, 24. 

Entry,  formerly  might  be  tolled  by  descent,  6 ;  but  not  now,  6. 

Entry,  actual,  in  what  cases  necessary,  7. 
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Entry,  to  ayoid  a  fine,  7. 

Entry  of  younger  brotlier,  not  to  be  deemed  tlie  entry  of  the  heir,  3S« 

Entry  of  leMee,  in-whnt  eaaee  to  be  alleged  in  pleading,  1S8,  ISO. 

Entry,  writ  of,  abolished,  8,  9. 

Entry,  writ  of,  8ur  disseisin^  awr  fn<nmo»,<tir  aUenaHoHf  aboliihed,  %  0. 

Entry  in  a  book,  dec,  whereby  the  person  making  it  chai^gee  bioMel^ 
861«    See^  Book"'  "  Corporotton,''  ^  PtMie  Ckmpaniu.^ 

Equity.    See  ^  CourU  rf  Equiif." 

Error,  limitation  of  new  action  after  judgment  rereraed  by,  80, 88* 

Escape,  action  for,  18. 

Escheat,  writ  of,  abolished,  0. 

Estate  how  pleaded,  121 — 144;  seisin  in  fee,  121 ;  ceiein  in  tail,  192; 

for  life,  122;  (continuance  of 'partieolar  estate  must  be  arerred,  192, 
193.)  Possession  for  a  term  of  years,  124.  Tenancy  at  will,  from  year 
to  year,  124.  Seisin  dec.  of  copyhold  lands,  124.  Seisin  of  the  king, 
125.  Seisin  of  a  corporation,  125.  Seisin  of  a  husband  in  right  of  his 
wife,  125.  Seisin  of  a  remainder-man,  125.  Seisin  of  a  reTersioner, 
125.     Seisin  of  joint-tenants,  parceners,  and  tenants  in  connnon,  135. 

Estate,  how  pleaded  in  a  plea,  225—227,  121-~144.  The  oonMneneement 
of  particular  estates  must  be  shewn,  225 ;  so  must  tiieir  oondnnanee, 
22d. 

Estoppel,  208.  In  what  cases,  203  ;  by  matter  of  record,  208 ;  by  deed,  205 
— 207 ;  by  matter  in  pais,  not  in  writing,  207.  In  what  canes  not,  207 
—209.  When  it  determines,  209.  Who  bound  by  it,  210.  Who  may 
take  advantage  of  it,  211.  How  pleaded,  212.  With  what  degree  of 
certainty  to  be  pleaded,  222.  Consequences  of  not  pleading  ii,  212* 
Conclusion  of  plea,  282. 

Estoppel  in  a  replication,  252, 248.  Commencement  of  replication,  245 ; 
conclusion,  254. 

Estovers,  common  of^  remedy  for  injury  to,  18« 

Estrepement,  writ  of,  to  prevent  waste,  11  ;  obsolete,  and  way,  11. 

Et  sic  in  what  cases  necessary  in  a  plea,  223,  224. 

Eviction  of  tenant  by  eligit,  remedy  for,  9. 

Evidence  of  a  witness  at  a  former  trial,  how  pvovedi  892. 

Evidence  in  reply,  in  what  cases,  and  how,  488. 

Evidence,  828. 

What  atUgations  musl  he  proved^  328 ;  those  put  in  issue  by  the  plead- 
ings, 323.  He  who  asserts  the  affirmation  must  prove  it,  324 ;  hot 
where  the  cause  ef  action  is  a  negative^  as  a  nonfeazance,  still  the  plain- 
tiff, if  it  be  put  in  isspe,  must  prove  it,  824  ,*  instances,  824 ;  so  wbera 
the  gist  of  a  special  plea  is  a  negative,  if  it  be  put  in  issue,  the  dofondaat 
must  prove  it,  824 ;  how,  where  an  exception  or  proviso  in  a  etatute  is 
negatived,  824 ;  but  a  negative  need  not  be  proved  with  as  much  exact 
ness  as  an  affirmative,  824,  825. 
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Kvidenee,  what  allegations  must  ba  proved — (eontinued.) 

Surplaaago  need  not  be  proved,  S25 ;  what  maj  be  rejected  aa  aorplua* 
age,  325,  S26.  In  actions  ex  contractu^  what  cannot  be  rejected  as  sar« 
plnsage  mast  be  proved,  826  ;  in  actions  ex  ddieto^  if  what  is  proved 
constitute  a  caate  of  action,  what  is  not  proved  shall  not  hurt,  826. 

Time,  in  what^cases  it  need  not  be  proved  as  laid,  827 ;  in  what  cases 
it  must,  827. 

Place,  in  what  cases  it  need  not  be  proved  as  laid,  828 ;  in  what  cases 
it  must,  828 ;  as  where  it  is  stated  ai  matter  of  local  description,  828| 
829 ;  or  as  descriptive  of  a  contract  pleaded,  829  ;  or  where  the  plain* 
tiff  has  undertaken  to  give  material  evidence  in  the  county  laid  as  venue, 
329;  so  where  a  matter  of  defence  is  local,  defendant  is  confined  to  the 
place  stated,  829. 

Cause  of  action,  in  real  actions  and  mixed  actions  (except  in  ejectment,) 
must  be  proved  as  laid,  880 ;  in  ejectment  the  cause  of  action  laid  is  « 
fiction,  but  lessor  of  plaintiff  must  prove  a  good  title,  880.  In  actions 
ex  eomtractUy  the  contract  if  put  in  issue  mutt  be  proved  as  laid,  a  van* 
ance  in  substance  will  be  fatal,  880 ;  instances,  880 — 882 ;  but  it  is  suf* 
ficient  to  describe  deeds  according  to  their  legal  effect,  882 ;  although  if 
the  legal  effect  be  misstated,  it  will  be  fatal,  882 ;  a  variance  in  matters  not 
material  will  not  hurt,  882 ;  instances,  882 — 830  ;  but  a  variance  in  sub- 
stance between  the  contract  laid  and  the  proof  will  be  fatal,  884 ;  instan* 
ces  884 ;  except  in  sums,  not  descriptive  of  the  contract,  but  merely  of  the 
entire  sum  the  plaintiff  seeks  to  recover,  880 ;  or  the  number  or  quantity  of 
goods  sold,  dec,  if  stated  after  a  viz.,  385 ;  or  the  number  of  the  defend, 
ants,  unless  made  the  subject  of  a  plea  in  abatement,  836  ;  in  what  eases 
variances  as  to  matter  of  record,  fatal,  in  what  not,  836  ;  instances,  886 
— 838 ;  the  like  as  to  writs,  388 — 840  ;  bills  in  equity,  840 ;  statutes^ 
840.  In  actions  ear  delicto,  a  plaintiff  may  recover  for  part  of  the  cause 
of  action  laid,  840;  and  such  part,  amounting  to  a  cause  of  action,  must 
be  proved  in  substance  as  laid,  841 ;  instances,  841—348.  Customs 
must  be  proved  as  laid,  843 ;  so  must  prescriptions,  in  what  cases,  844. 
How  far  the  proof  is  restricted  by  the  particulars  of  demand,  845,  848. 

Matter  of  defence,  in  what  cases  to  be  proved  as  laid,  845. 

Matter  of  replication,  to  be  proved  in  the  same  manner  as  a  declaratioB 
or  plea,  846. 

Matter  not  alleged,  in  what  cases  it  may  be  proved,  in  what  not,  846 ; 
the  general  rule  is  that  it  shall  not  be  received,  846 ;  evidence  of  char- 
acter, in  what  eases  it  may  be  given,  in  what  not,  847.  In  cases  where 
general  pleading  is  allowed,  the  particulars  may  be  given  in  evidence, 
848 ;  instances,  848. 

Special  damage,  in  what  eases  and  how  to  be  proved,  848,  849. 

Amendment  in  case  of  variance,  what  allowed,  849,  between  writings^ 
and  the  statement  of  them  on  leceidi  849 ;  and  in  other  cases^  850. 
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By  admisnonSf  351 :  admiflsions  upon  record,  what,  351 ;  (heir  effect 
352 ;  cannot  be  made  use  of,  in  proof  of  other  issues,  in  the  same  record, 
359.  Payment  of  money  into  court,  its  effect  as  an  admission,  352.  Ad- 
missions upon  oath,  852,  answers  in  equity,  352,  depositions,  352,  affida- 
Tits,  852.  Admissions  in  writing  or  by  parol,  852,  as  by  deed,  352;  358, 
other  matters  in  writing  not  under  seal,  858,  receipts  (not  eoneln- 
sire,)  353,  letters,  353,  354,  conversations,  354,  acknowledgment  of  debt 
(not  conclusive,)  354,  parol  admissions  referring  to  a  written  instrament, 
855.  Admissions,  how  to  be  construed,  355,  the  whole  to  be  taken  to- 
gether, 355.  Admissions  by  implication,  855,  what,  856,  their  effect, 
855,  856.  Whose  admissions  evidence,  856,  of  party  to  the  record, 
thongh  merely  a  trustee,  356,  (not  being  guardian,  or  assignee  of  bank- 
rapt,  356,)  or  of  cestui  que  trust,  or  party  actually  interested,  857 ;  ad- 
mission of  one  of  several  partners,  evidence  against  all,  357,  and  the 
same  of  others  jointly  interested,  357,  but  not  where  the  interestaare 
several,  857,  instances,  357,  358«  Admission  of  accredited  agent,  in 
some  cases  evidence  against  his  principal,  856,  instances,  858,  859,  bat 
they  must  be  within  the  scope  of  his  authority,  858  ;  in  what  cases  the 
admission  of  an  attorney  is  evidence  against  his  principal,  859,  in  what 
cases  not,  859 ;  their  written  admissions  in  the  cause,  859,  or  made  on- 
der  a  Judge's  order,  860;  admission  of  a  wife,  in  what  cases  evidence 
against  her  husband,  860;  admissions  by  third  persons,  861.  Against 
whom,  and  in  what  cases,  the  admission  is  evidence,  360,  301,  against 
persons  claiming  under  those  who  made  the  admissions,  360,  861,  against 
third  persons,  in  what  cases,  361*  Admissions,  in  what  cases  evidenes 
for  those  who  made  them,  or  those  claiming  under  them,  362. 

PremrnpivoMj  362 :  what,  362 ;  violent,  368,  probable,  868,  rash,  868 : 
in  what  cases,  363,  of  payment  of  former  rent  from  receipt  for  snhseqsent 
rent,  868,  of  payment  of  bills  of  sxchange,  368,  865,  of  the  leoetpt  of  let. 
ters,  863,  of  the  legitimacy  of  the  children  of  married  women,  363,  of  liv- 
ary  upon  a  feoffment,  363,  of  tenant  to  the  prsctpe  to  an  ancient  reeov* 
cry,  364,  of  surrender  of  an  old  term,  364,  of  a  conveyance,  364,  of  the 
execution  of  ancient  deeds,  864,  of  payment  of  bond,  364,  satisfaction  of 
judgment,  865,  payment  of  wages,  865,  payment  by  agent  to  his  principal, 
865,  of  continuance  of  debt  from  proof  of  its  existence,  365,  of  right  to 
way,  lights,  d^c.  from  enjoyment,  365,  366,  of  customs^  866,  of  anrieat 
grants,  866,  of  seisin  in  fee,  366, 367,  of  title  to  the  minerals  under  cer- 
tain land,  366,  of  a  licence  to  inclose  from  the  waste,  367,  of  a  licence 
for  a  theatre,  367,  of  a  right  to  tithes,  367,  of  the  customs  of  one  ^^^^ 
from  the  customs  of  another,  867,  of  right  to  land  at  the  side  of  a  rosd^ 
367,  of  right  to  a  hedge  or  ditch,  867,  or  wall,  368,  of  the  enrolment  sf 
annuity  deeds,  356,  indorsement  on  a  licence  to  trader  which  had 
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lost,  868|  licence  to  trade,  from  the  goods  having  been  entered  at  tfao 
Custom  House,  368,  that  a  deed,  which  is  lost,  was  duly  stamped,  368 , 
that  bankers'  notes,  payable  to  J.  S.,  were  delivered  to  him  on  the  day  they 
bore  date,  368,  that  a  document  delivered  to  the  clerk  of  the  coal  market, 
as  required  by  statute,  was  delivered  to  him  by  the  captain  of  the  ship  de- 
acribed  in  it,  368,  that  a  tenant  holding  over,  holds  on  the  same  terms  aa 
in  the  former  lease,  as  far  as  is  applicable  to  his  new  situation,  368,  that 
a  ship,  which  led  her  port  with  a  licence  to  a  particular  place,  sailed  for 
that  place,  368,  that  a  ship  is  lost,  from  her  being  missing  and  no  inteli- 
gence  had  of  her  within  a  reasonable  time,  368,  that  a  person  abroad  is 
dead«  from  his  not  being  heard  of  for  seven  years,  368,  369.  and  that  he 
is  alive,  from  his  having  been  heard  of  within  SQven  years,  869t  hand- 
writing,  presentment,  dishonour  and  notice  of  bill  of  exchange,  dec,  from 
a  subsequent  promise  to  pay,  369,  that  a  vendee  was  ready  to  pay  for 
goods,  from  his  demanding  them,  369,  that  a  party  was  duly  appointed 
to  an  office,  profession,  dcc^  from  his  acting  as  such  officer,  dec.,  in  what 
eases,  369,  in  what  not,  369,  the  intention  of  a  party  from  his  acts,  370, 
a  person's  knowledge  of  a  fact,  from  his  acts  relating  to  it,  370.  Instan- 
ces in  which  presumptions  were  holden  not  to  arise  from  certain  facts* 
870,  371. 

Proofs,  what,  371,  372.  The  hesi  emdence  that  can  be  had  must  be 
produced,  372.  Thus,  to  prove  the  contents  of  a  deed  or  other  written 
instrument,  the  deed  itself  must  be  produced,  if  in  being  and  within  the 
control  of  the  party,  872,  other  instances,  372,  373 ;  best  evidence  of  the 
execution  of  a  deed,  dec.  373,  of  a  will  of  lands,  374,  of  a  bill  of  exchange 
or  promissory  note,  374  (but  in  trover  for  bills,  dec.  and  the  like,  parol 
evidence  may  be  given  of  them,  374,  375,)  of  a  letter,  375,  of  a  licence  to 
trade,  375,  of  a  bankrapt*s  certificate,  375,  of  ownership  of  a  ship,  8769 
876,  of  records  376,  of  depositions,  376,  of  deeds  pleaded  with  profert, 
876,  of  copy  of  a  document  made  evidence  by  statute,  377.  How  objec- 
tion to  be  made,  that  the  best  evidence  has  not  been  produced,  377,  878« 

Secondary  evidence,  378  :  before  secondary  evidence  can  be  received  of 
a  deed  or  other  written  instrument,  not  in  the  hands  of  the  opposite  party, 
it  must  be  proved  to  have  been  destroyed  or  lost,  or  facts  must  be  proved 
from  which  it  may  be  fairly  presumed,  378,  instances,  378 — 381  ;  but 
the  secondary  evidence  cannot  be  received,  where  the  original,  if  produced 
would  not  be  evidence,  381,  as,  for  instance,  if  a  deed,  dec,  be  lost  which 
was  not  stamped,  381,  382 ;  but  the  counterpart  of  a  deed  may  be  re- 
ceived as  secondary  evidence  of  the  deed,  without  being  stamped,  382. 

Notice  to  produce,  where  a  deed  or  other  written  instrument  is  in  the 
hands  of  the  opposite  party,  or  his  banker  or  his  agent,  382 ;  in  what  ca. 
ses  not  necessary,  882,  383 ;  form  of  it,  883,  384  ;  when  to  be  served, 
884, 885.    To  give  effect  to  a  notice  to  produce,  it  must  appear  expressly 
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or  from  circumatancea  that  the  document  required  ia  in  the  handa  of  the 
oppoaite  party,  385,  instances,  885.  Party  giving  the  notice,  may  caD 
for  the  document  at  the  trial,  or  no^  886  ;  if  called  for,  it  must  be  pro- 
duced immediately,  886 ;  if  not  produced,  secondary  evidence  may  be 
given  of  it,  886, 887. 

Stibpmna  duces  tecumt  where  a  written  instrument  is  in  the  hands  of  one 
not  a  party,  387 ;  if  he  do  not  produce  it,  in  what  caaes  aecondary  evi- 
dence of  it  received,  887. 
WriUen  Evidence. 

StaliiteSf  888 ;  the  public  atatutea  of  Great  Britain  or  the  United  King, 
dom  never  require  to  be  proved,  888 ;  Iriah  statutes  prior  to  the  union, 
bow  proved,  889.  Private  statutes  roust  be  proved,  389,  in  what  casaa 
and  how,  889.     What  statutes  public,  what  private,  889,  390. 

Secords  o/Ae  King*e  CourU,  390 :  how  proved,  390,  onmdUd  record 
pleaded,  390,  391,  and  in  other  cases,  891.  In  what  caaes  an  office  copy 
ia  evidence,  in  what  not,  391.  In  what  caaes  the  whole  record  must  be 
proved*  393 ;  in  what  cases  the  niii  prius  record  is  evidence,  392. 
In  what  cases  a  former  verdict  or  judgment  is  evidence,  898,  between  the 
same  parties,  893,  or  their  privies  in  blood  or  in  estate,  398,  in  what  ca- 
■ea  between  strangera,  in  what  not,  394.  In  what  cases  a  verdict  in  a 
criminal  case  is  evidence  in  a  civil  action,  in  what  not,  894.  Writ,  how, 
proved,  394;  sheriff's  return  to4t,  in  what  cases  evidence,  and  of  what 
895.  In  actions  against  the  sheriff  and  those  claiming  under  him,  in 
what  cases  the  writ  of  execution  only,  in  what  cases  the  judgment  as 
well  as  the  writ,  must  be  proved,  895 ;  what  must  be  proved  by  tenant  bj 
eligit  in  ejectment,  895.  Judgment  of  the  House  of  Lords,  how  proved* 
895.  Conviction,  how  proved,  895,  Indictment,  how  proved,  895. 
Fine,  how  proved,  395.  Common  recovery,  how  proved,  396.  Deed 
enrolled,  how  proved,  896.  Memorial  of  an  annuity,  how  proved,  896. 
Lettera-patent,  how  proved,  396. 

Matters  quasi  ojrecordy  896 ;  Proceedings  in  Parliament,  how  proved, 
and  in  what  cases  evidence,  396.  Proceedings  in  courts  of  equity,  897 ; 
bill,  how  proved,  and  in  what  cases  evidence,  397  ;  answer  how  provedt 
397,  and  in  what  cases  evidence,  397,  398 ;  demurrer  or  plea,  398 ;  de- 
positions, how  proved,  398,  and  in  what  cases  evidence,  399  ;  decree,  how 
proved,  399,  and  in  what  cases  evidence,  399 ;  will  or  other  paper  de- 
posited in  court,  how  proved,  399.  Proceedings  in  courts  of  law,  not  be> 
ing  records,  how  proved,  and  in  what  cases  evidence,  400  :  rules  of  oonrb 
400,  JLudge's  order,  400,  warrant  of  attorney,  400,  special  case,  400,  affi- 
davits, 400,  affidavit  of  publisher  of  newspaper  lodged  at  the  Stamp  Office, 
400,  depositions  of  witnesses  before  magistrates,  400,  examinations  of  wit. 
nesses  upon  interrogatories,  401.  Proceedings  in  the  ecclesiastical 
courts,  how  proved,  and  in  what  cases  evidence^  401 :  libel,  answer,  da- 
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poiitioDs,  ieDlence,  praetice  of  the  courtf,  4OI9  [#olNiteof  will,  401,  ad- 
ministration^ 402,    Proceedinga  in  coarta  of  Admiralty,  how  proved,  and 
in  what  oases    evidence»  402*     Proceedings  in    inferior  courts,  how 
proved,  and  in  what  cases  evidence,  402 ;  courts  baron,  county  courts, 
d»c«  402,  court  rolI%  dec.  402,  408,  409,  condemnations  by  Commission. 
era  of  excise,  408,  award,  408,  proceedings  in  bankruptcy,  408-^405, 
proceedings  in  the  insolvent  court,  405.     Proceedinga  in  foreign  courts, 
406,  how  proved,  406,  and  in  what  cases  evidence,  407 ;  foreign  laws* 
how  proved,  408 ;  acts  of  state  of  a  foreign  government,  how  proved, 
408.    Surveys,  inqisitions,  dec.  bow  proved,  and  in  what  cases  evidence^ 
408 ;  inqpiisitions,  408,  400,  ancient  extents,  408,  Doomsday  book,  400, 
ancient  surveys  of  the  king's  ports^  409,  visitation  books  of  the  Heralds, 
College,  409.    Registers,  dec.  how  proved*  and  in  what  cases  evidence, 
409 ;  registers  of  christenings,  marriages  and  burials,  409,  410,  Fleet 
books,  410,  marriage  of  Jews,  410,  bishop's  register  of  visitations,  410, 
books  in  the  chapter-house  of  a  dean  and  chapter,  410,  411,  register  of 
the  navy,  411,  prison  books  of  the  Fleet  and  King's  Bench  prisons,  411, 
books  kept  at  the  sheriffs'  office,  411,  poll  books  at  an  election,  411,  entry 
in  a  family  Bible,  or  other  book,  411,  412,  inscription  on  a  tomb  stone* 
411,  ancient  pedigree,  41 K    Certificates,  dec.  how  proved,  and  in  what 
cases  evidence,  412:  certificates  of  bishops,  412,of  the  captain  of  Calls, 
formerly,  412,  of  the  Mareschal  of  the  King's  Host,  formerly,  412,  of  the 
Judges  of  Wales,  formerly,  412,  of  justices  of  peace  as  to  th*)  state  of  re- 
pair of  highways,  412,  of  the  recorder  of  London  as  to  the  customs  of 
London,  412 ;  but  not  the  certificates  of  British  consuls  abroad,  418,  or 
of  an  agent  at  Lloyd's,  418 ;  notarial  protest,  418 ;  diploma  of  doctor  of 
physic,  413 ;  certificate  of  the  Apothecaries'  company,  413.    Ancient 
terriers,  d^c.  how  proved,  and  in  what  cases  evidence,  413  ;  ancient  ter- 
riers^  413;  416,  ancient  surveys  of  manors,  418»  414,  ancient  surveys  of 
religious  houses,  415,  old  parchment  writings  found  amongst  the  muni- 
ments of  manors,  414,  old  licences,  414,  old  leases,  414,  old  poor  rates* 
414,  old  deeds,  414,  416,  old  maps,  415*    Entries  in  books  of  corporation 
dec.  how  proved,  and  in  what  cases  evidence,  416 ;  books  of  corporations 
and  public  companies,  415,  of  the  custom  house,  415,  Bank  of  England, 
415, 416,  East  India  company,  415,  416,  South  Sea  company,  415,  416, 
books  in  the  Augmentation  office,  416,  vestry  books,  416,  private  books, 
416,  where  the  entries  have  the  effect  of  charging  the  party  who  made 
them,  416  ;  but  medical  books  are  not  evidencoi  416,  417.    Public  acts 
of  state,  how  proved,  and  in  what  cases  evidence,  417 ;  the  Gazette,  417, 
the  King's  proclamations,  417,  the  articles  of  war,  417,  council  book,  417, 
licence  to  trade,  417,  public  history  or  chronicle,  417,  pope's  licence  or 
bull,  417, 
WriUen  imirummiU  of  a  fHwaU  iMfiire,  418 ;  deeds,  418,  how  the  cott. 
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tents  proved,  418,  fiow  the  execution,  410—438  ;  handwriting  how  pro- 
ved, 423,  424 ;  seal  of  corporation,  how  and  in  what  cases  proved,  424| 
425  ;  authority  of  agent  to  execute  a  deed,  how  proved,  425-;  the  deed  dec 
must  be  preperly  stamped,  otherwise  it  cannot  be  received  in  evidence^ 
425,  and  if  lost  it  will  be  presumed  to  have  been  properly  stamped,  420» 
427,  unless  proved  to  the  contrary,  426,  427 ;  in  what  cases  an  indorse- 
ment on  a  deed  dec.  must  have  a  separate  stamp,  427  ;  in  what  cases  of 
alteration,  dec.  new  stamp  required,  428 ;  what  stamp  required,  428, 429 ; 
how,  where  the  instrument  has  a  stamp  equal  to  or  greater  than  what  is 
required,  but  of  an  improper  denomination,  429 ;  in  what  casee  inetm* 
ments  may  be  stamped  after  execution,  429 — 481.     Will  of  personalty, 
how  proved,  482.     Will  of  lands,  how  proved,  432 ;  how,  if  80  years  old, 
484.     Other  written  instruments,  not  under  seal,  how  proved,  434—436. 
Books  ot  accounts,  in  what  cases  evidence,  486,  where  the  entries  charge 
the  party  who  made  them,  486,  487,  and  in  other  cases,  437 ;  memoran- 
da made,  according  to  the   osual  routine  of  an  office,  487.     Advertise- 
ments in  newspapers,  in  what  cases  evidence,  488 
Parol  evidence^  489. 

In  what  casei  receivable,  489 ;  not  where  there  is  written  eridenee  of 
the  same  fact,  489,  440  ;  not  to  contradict  a  record,  440,  or  to  control 
what  appears  on  the  face  of  a  deed  or  will,  440,441,  except  as  to  the 
date  or  day  of  delivery,  441,  and  except  when  the  deed  is  given  in  evi- 
dence between  parties,  who  were  not  parties  or  privies  to  it,  441,  442, 
and  except  to  show  that  the  deed  is  void  for  usury  or  other  illegality, 
442 ;  nor  shall  parol  evidence  be  admitted,  to  add  to  or  vary  from  the 
stipulations  of  a  written  instrument,  442 ;  but  it  is  receivable  to  explain 
a  latent  ambiguity,  443,  (what  is  a  latent  ambiguity,  what  not,  448 — 
447,)  and  to  explain  mercantile  contracts,  dec.  447,  448,  but  not  to  add 
to  or  control  them,  447 ;  so  contracts  may  be  explained  by  the  custom  of 
the  place  where  made,  448,  and  constant  usage  may  be  given  in  OTidenoe 
to  explain  ancient  grants,  449 ;  but  parol  evidence  shall  not  be  admitted 
to  explain  patent  ambiguities,  449,  (what  a  patent  ambiguity,  449.) 

Parol  evidence,  not  admitted  of  any  thing  not  immediately  within  the 
knowledge  of  the  witness,  449,  except  upon  matters  of  science  or  thelike^ 
upon  which  he  may  give  his  opinion  upon  oath,  449,  450. 

Hearsay  not  oTidence,  450,  except  in  cases  of  pedigree,  legitinaey, 

prescription,  and  some  few  other  cases,  450,  451 ;  general  repotation,  in 

what  eases  evidence,  451. 

Examination  of  witnesses,  481j  upon  the  voire  dire,  481 ;  direct  examination 

in  chief,  482.     Cross-examination,  485.    Re-examination,  488.    See 


Examination  of  witnesses  upon  interrogatories,  how  proved,  401. 
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Examioed  copy»  in  what  caMi  eyidence,  390 — 309. 

£zce88»  new  aasignment  of,  273. 

Excise,  commissionen  of,  in  what  cases  a  condemnation  by  them  is  e? idence, 

403. 
Excise  officers,  limitation  of  actions  against,  83.     Venue  in,  79. 
Excommunicated  person  may  be  sued,  5. 
Excommunication,  might  in  some  cases  formerly  be  pleaded  in  abatement,  4r 

280;  but  not  now,  4,  286. 
Excuse  for  profert,  137. 
Execution,  writ  of,  in  what  cases  eridenee  alone,  in  what  cases  the  judgment 

also  should  be  proved,  395. 
Executors,  what  actions  they  may  maintain,  47.    Must  sue  jointly,  53.    Join* 

der  of  counts,  in  actions  by,  161.    Limitation  of  action^  32.    See  ^  De- 
fendant.*'   «« Limiuaion  of  Action,''  33. 
Executors,  actions  against,  03.    Must  be  sued  jointly,  69.    Joinder  of  counts 

in  actions  against,  161.     Several  pleas,  238. 
Executor,  in  what  cases  he  may  be  a  witness  to  support  the  will,  457. 
Executrix,  if  feme  covert,  must  sue  and  be  sued  jointly  with  her  husband,  41 , 

57,  58. 
Exemplification  of  a  record,  in  what  cases  evidence,  890,  391,  400. 
Express  contract,  16. 
Express  covenants,  16. 
Extent,  ancient,  in  what  cases  evidence,  408. 

r. 

Factor.    See  **  Merehant  and  Factor.'*    Distinction  between  factor  and  bro-  ' 
ker,  45. 

Fair,  remedy  for  disturbance  to,  14 ;  declaration,  93. 

False  return,  action  for,  18. 

False  imprisonment,  remedy  for,  19 ;  of  servant,  remedy  for  the  master,  20. 
Limitation  of  action,  31. 

Fealty,  remedy  for  subtraction  of,  15. 

Fee  simple,  seisin  in,  how  pleaded,  121.    In  what  cases  presumed,  366,  377. 

Fee  tail,  seisin  in,  how  pleaded,  122,  226. 

Felony,  conviction  of,  renders  a  man  incompetent  as  a  witness,  453. 

Feme  covert.    See  **  Baron  and  Feme."    **  Coeerture."    Proviso  as  to,  in  the 
statutes  of  limitation,  23,  26,  30,  32. 

Feoffment,  how  pleaded,  188. 

Ferry,  ancient,  remedy  for  disturbance  to,  Su  p.  14  ,*  declaration,  98. 

Fine,  how  pleaded,  142 ;  how  proved,  395. 

Fishery,  several  or  free,  remedy  for  fishing  in,  10. 

Fleet  books,  no  evidence  of  a  marriage,  410.    Prison  books,  in  what  cases  ev- 
idence, 411. 

Foreign  country,  laws  oC  bow  proved,  408. 
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lign  oourti,  judgment  of,  how  proyedy  406,  407. 

Foreign  judgment,  action  upon,  18. 

Forfeiture  by  bye-laws,  debt  for,  17. 

Forgery,  on  stat.  6  Eliz.  conviction  of,  renderf  a  man  incompetent  ai  a  wit- 
new,  458. 

^orm  of  action,  what  to  be  adopted,  6 — ^20.  Coneeqaences  of  mistake  in,  90, 
202. 

Formedom  in  deeeender,  in  remainder,  in  reverter,  abolished,  7, 8. 

Franchise,  remedy  for  disturbance  of,  14. 

Fraud,  action  for,  18, 19. 

Freeman  of  a  eorporation,  not  competent  as  a  witness  for  it,  460. 

Gazette,  in  what  eases  evidence,  417. 

General  customs  need  not  be  pleaded,  96 ;  or  proved,  888. 

General  demurrer,  809,  810.    Forms,  811,  812.    Se$  ** Demmm.** 

General  issue,  177,  216,  and  of  what  facts  it  deemed  a  denial,  178  — 180. 

Special  plea  amounting  to  the  general  issue,  bad,  in  what  cassa,  177 

—180. 
General  traverse  in  a  plea,  177;  general  issue,  177.    General  traverse  of  a 

.    particular  fact,  181.    Condosion  of  the  plea,  280. 
General  traverse  in  a  replication,  246.    Conclusaon  of  the  replicatton,  258. 
Gentoos  may  be  witnesses,  452. 
Glebe,  remedies  for  injuries  to,  12. 
Goods  sold,  action  for,  17. 
Grants  of  copyholds,  how  pleaded,  124, 148. 
Granto  of  the  king.    See  ^  Letten  PeimtL** 
Grants,  in  what  cases  presumed,  866. 
Guardian,  admissions  by,  866. 


Habeas  corpus,  time  of  limitation  in  actions  removed  by,  84. 

Handwriting,  how  proved,  428,  424. 

Health,  action  for  injuries  to»  19. 

Hearsay,  in  what  eases  evidence,  460 ;  ses  477. 

Hedge,  right  to,  when  presumed,  867. 

Heir,  action  against,  on  the  bond  of  his  ancestor,  64 ;  ses  69. 

Heralds,  books,  in  what  cases  evidence,  400. 

Heriots,  remedy  for  the  subtraction  o(  16. 

History  or  chronicle,  in  what  cases  evidence,  417. 

Hnndredor,  a  competent  witness  for  the  hundred,  460, 478*    So  the  pextf  nh» 

bed  b  a  competent  witness,  478. 
Husband,  seisin  o(  in  right  of  his  wife,  how  pleaded,  186.    He  casnot  bo  s 

witness  agninslhis  wift,  478. 
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Husband  and  wife.    See  ^  Baron  and  Ftmfi.'*^ 


Identity  of  the  party  to  a  deed,  in  what  cases  to  be  proved,  423. 

Ideot  cannot  be  a  witness,  452,     He  may  sue,  3,  and  be  sued,  5. 
Proviso  as  to,  in  the  statute  of  limitations,  23,  26,  30,  32. 

Impertinence,  declaration  referred  for,  113. 

Implied  admissions,  355,  356. 

Implied  contracts,  17 ;  remedies  for  breach  of,  17 — 19. 

Implied  covenants,  17. 

Imprisonment,  See  "  FaUe  ImpritonmeniJ'^ 

In  casu  proviso,  writ  of  entry,  abolished,  9. 

Incompetency  of  witnesses,  452.  From  want  of  discretion,  452.  From  want 
of  religion,  452,  From  infamy,  453.  From  interest,  454 — 470.  From 
being  parties  to  the  suit,  470.     From  relation  to  the  parties  473. 

Inconsistency  in  a  declaration,  103. 

In  consimili  casu,  writ  of  entry,  abolished,  9. 

Independent  covenants,  88,  89. 

Indictment,  how  proved,  395. 

Indorsement  on  added,  in  what  cases  deemed  part  of  the  deed,  in  what  not, 
427, 428. 

Indorsee  of  bill  or  note,  in  what  cases  a  competent  witness  in  an  action  upon  if, 
463. 

Inducement  in  a  declaration,  in  what  cases  necessary,  83,  88.  With  what 
certainty  to  be  pleaded,  110. 

Inducement  to  a  traverse,  192.     With   what  certainty  to  be  pleaded,  222. 
Not  traversable,  in  what  cases,  193,  247,  248. 

Inducemanty  matter  of,  not  traversable,  193. 

Infamy  of  witness.     See  <*  Incompetency  J* 

Infancy  of  plaintiff,  who  sues  by  attorney,  pleadable  in  abatement,  286. 

Inf4nt,  may  be  a  witness,  in  what  case«i,  452. 

Infants,  proviso  as  to,  in  the  statutes  of  limitations,  23 — 26, 30—32. 

Inferior  courts,  in  declaration  in,  cause  of  action  must  be  stated  to  have  ac- 
crued within  the  jurisdiction,  105.  Judgment  of,  how  proved,  and  in 
what  cases  evidence,  402. 

Information  at  the  suit  of  the  king,  in  what  cases,  2;  informations  of  intni- 
sion,  2y  of  debt,  in  rem,  2,  in  the  nature  of  quo  warranto,  2. 

Informers,  in  whut  cases  incompetent  witnesses,  473. 

Innkeeper,  action  against,  18. 

Inquest  of  office,  in  what  cases,  2. 

Inquisitions,  how  proved,  and  in  what  cases  evidence,  408,  409 ;  Inquisitions 
taken  by  virtue  of  the  king's  writ,  408  ;  or  of  a  commission  under  the  seal 
of  the  Exchequer  &c.,  408 ;  or  of  a  commission  of  lunacy,  408 ;  or  by  a 

E 
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Inquisitions,  how  proved, — (continued,) 

coroner  super  visum  corporis,  408 ;  or  by  the  sheriff  without  writ,  &e« 

409. 
Inrolled  deed,  how  proved,  396,  392,  419.     Inrolmenty  when  presumed,  368. 
Insane  person.     iSee  **  Idiot.**    «  LunaticJ* 

Inscription  on  a  tomb-stooe,  in  what  cases  evidence,  and  how  proved,  411. 
Insolvent,  incompetent  witness  for  his  assignee,  460. 
Insolvent  court,  proceedings  in,  how  proved,  405. 
Insurance,  action  on  policy  of,  by  whom  to  be  brought,  44. 
Intention  not  traversable,  189,  unless  material,  190  ;  how  proved,  870  ;  when 

presumed,  370. 
Interesse  termini,  how  pleaded,  124. 
Interest,  what  degree  of,  renders  a  man  incompetent  as  a  witness,  454— -470 ; 

not  because  the  verdict  may  be  given  in  evidence  against  him,  460 ;  at 

what  tipne  objection  on  this  ground  must  be  made,  416. 
Interest  of  money,  charged  on  land,  limitation  of  action  for,  24. 
Interrogatories,  depositions  on,  proved  by  office  copies,  401. 
Intrusion,  remedies  for,  7. 

Ireland,  lands  in,  not  impleadable  in  England,  278. 
Irish  statutes,  how  proved,  389. 
Issue,  by  whom  to  be  proved,  «^24. 
Ita  quod,  what  follows  these  vords  in  pleading,  cannot  be  traversed,  189. 

J. 

Jews  may  be  witnesses,  452  ;  how  sworn,  480. 

Jews'  marriage  how  proved,  410. 

Joinder  of  plaintiffs,  47.     See «« PlauiHfe.'' 

Joinder  of  defendants,  65.     See  *<  Defendanlt^** 

Joinder  of  counts,  157;  in  real  and  imxed  actioiM^  157;  in  personal  aetioM^ 

157 ;  in  assumpsit,  158  ;  debt,  159  ;  covenant,  169 ;  detinue,  160  ;  tree. 

pass,  160;  case,  160;  Irovert  160;  in  acttons  by  or  against  eieentors, 

161 ;  in  actions  by  assignees  of  a  bankrapt,  161.     Misjoinder  of  couBts, 

consequences  of,  162. 
Joinder  in  demurrer.     See  *'  Demurrer**' 
Joint-contractors,  in  what  cases  they  may  sue  each  other,  97 ;  tiiey  nnst  soa 

jointly,  49 — 51 ;  they  nuist  be  eued  jointly,  66. 
Joint.contractor,  not  sued,  may  be  a  witness  against  his  co-eontractor,  bat  not 

for  him.  462  ;  his  admissions,  effect  of,  357. 
Joint-tenants,  in  what  cases  they  may  sue  each  ether,  36,  56;  they  inost  ns 

jointly,  48  ;  they  must  be  jointly  sued,  65. 
Joint.tenants,  seisin  of,  how  pleaded,  125 ;  possession  or  receipt  of  rent,  te* 

by  one,  for  his  own  benefit,  not  the  possession,  dec  of  the  others  33. 
Joint-trespassers,  in  what  cases  they  may  be  witnesses  fiir  or  againgt  Back 

other,  462. 
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JoarnaU  of  the  Hoate  of  Lords  and  Hoose  of  Commons,  how  proved,  and  in 

what  cases  evidence,  896. 
Journeys  accounts,  writ  by,  300. 
Judge,  may  be  a  witness,  479. 
Judges'  order,  how  proved,  400. 
Judges  in  Wales^  formerly,  their  certificate  evidence  of  the  practice  of  their 

courts,  412. 

Judgment,  how  pleaded,  148,  1S7;  in  what  cases  evidence,  »92,  898;  how 
proved,  490,  891 ;  cannot  be  proved  by  an  office  copy,  891. 

Judgment,  in  what  cases  presumed  to  be  satisfied,  865.     ^ee  24. 

Judgment  upon  demurrer,  315. 

Judgment  of  severance,  or  ad  sequendum  solum,  58,  54. 

Judgment  of  the  House  of  Lords,  how  proved,  895. 

Judgments  of  court  baron,  county  court,  and  other  inferior  courtSk  how  proved, 
402. 

Judgments  of  foreign  courts,  and  of  the  courts  of  the  colonies,  how  proved,  and 
in  what  cases  evidence,  406  ;  action  upon,  18> 

Judgment,  debt  on,  17, 18  ;  venue  in,  79  ;  limitation  of  action,  24. 

Judgment,  reversal  of,  limitation  of  action  after,  83. 

Judicial  notice,  of  what  the  courts  take,  and  which  need  not  therefore  be  sta- 
ted  oj  proved,  95, 96. 

Jurisdiction,  pleas  to,  275. 

Jurisdiction  of  the  courts  at  Westminster,  and  of  inferior  courts,  276  ; 
where  an  inferior  court  has  an  exclusive  jurisdiction,  in  what  cases  it 
should  be  pleaded,  276 ;  in  what  cases  cognizance  should  be  claimed, 
276.  Plea  to  the  jurisdiction  of  inferior  courts,  276.  After  pleading  in 
abatement  or  in  bar,  the  defendant  cannot  plead  to  the  jurisdiction,  276. 

1.  In  wluU  eases  a  defendant  may  plead  to  the  jurisdiction,  277 ;  ancient 
demesne,  in  what  cases,  277  ;  in  what  cases  not,  277  ;  how  tried,  277  ; 
that  the  cause  of  action  arose  in  the  counties  palatine,  (except  Chester,) 
in  what  cases,  278 ;  that  the  cause  of  action  arose  in  the  Cinque  Portar 
in  what  cases,  278  ;  privilege  of  the  defendant  as  baron  of  the  Cinque 
Ports,  27B ;  privilege  as  a  tinner  in  Cornwall,  278  ;  privilege  as  a  min* 
ter,  279 ;  privilege  as  an  officer  of  one  of  the  courts  at  Westminster,  in 
what  cases,  279,  in  what  not,  279. 

2.  Form  of  the  plea  to  the  jurisdiction,  280 ;  the  commencement,  260 ;  state, 
ment,  280 ;  conclusion,  281 ;  affidavit  to^  verify  it,  281.     Replication, 

281,  282. 
Jurisdiction  of  inferior  courts,  how  claimed,  276. 
Jurisdiction  of  superior  courts,  what  intended  within  it,  276. 
Juror  may  be  a  witness,  476 . 
Justice  of  peace,  constable,  dec,  actions  against,  64;  venue,  79;  limitation 

of  action,  88. 
JMtice  of  peaoei  certificate  of^  in  what  ce«ea evidence,  412. 
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King,  what  actions  he  may  hard,  1 ;  limitation  of  soita  by,  32 ;  he  cannot  be 

sued,  5. 
King  of  another  kingdom  may  aue  in  the  courts  of  this  countiy,  2. 
King's  Bench  prison  books,  in  what  cases  evidence,  411. 
King's  certificate,  in  what  cases  evidence^  412. 
King's  seisin,  how  pleaded,  125. 
Knowledge,  when  presumed,  870. 


Land  in  Ireland,  or  out  of  the  realm,  not  impleadable  in  England,  77. 
Latent  ambiguity  in  a  written  instrument,  may  be  explained  by  parol  evidence, 

443  ;  what  a  latent  ambiguity,  443—447. 
Law,  matter  of,  not  traversable.  190. 
Law  of  a  foreign  country,  how  proved,  408.  ^' 
Leading  questions,  not  allowed  in   examining  a  witness^  483,  (exceptional 

483  i)  but  are  allowed  in  cross-examination,  486. 
Lease,  how  pleaded,  138  ;  old  leases,  in  what  cases  evidence,  414. 
Lease  and  release,  how  pleaded,  140,  141. 
Legacy,  limitation  of  suit  for,  24. 
Legatee  cannot  be  a   witness  to  support  a  will,  unless  produced  as  a  witness 

to  prove  it,  457. 
Legitimacy,  when  presumed,  863;  hearsay,  when  evidence  in  proof  of,  450, 

451. 
Lessee,  entry  of,  in  what  cases  necessary  to  be  alleged  in  pleading,  138. 
Letters,  admissions  by,  353,  854;  receipt  of,  when  presumed,  363;  proof  of^ 

375. 
Letters-patent,  how  pleaded,  141 ;  profert  of,  138  ;  how  proved,  396. 
Libel,  action  for,  19. 
Libel  in  the  Admiralty  Court,  how  proved,  402  ;  in  the  Ecclesiastical  Court, 

how  proved,  401. 
Licence,  when  presumed,  to  inclose  from  the  waste,  367  ;  for  a  theatre,  367. 

Old  licences  from  a  lord  of  a  manor,  in  what  cases  evidence,  414. 

Licence  to  trade,  secondary  evidence  of,  375,  417 ;  in  what  cases  presumed, 
868. 

Life,  in  what  cases  presumed,  869. 

Life,  seisin  for,  how  pleaded,  122,  128, 215. 

Life  estate,  averment  of  continuance  of,  in  what  cases  and  how,  122, 226. 

Lights,  right  to,  presumed  from  enjoyment,  365,  866;  what  length  of  enjoy* 

ment  renders  the  right  indefeasible,  25. 

Limitation  of  actions,  dec,  21. 

Entry,  distress  or  action  for  land  or  rent,  twenty  years,  21 ;  from  what 
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Limitations  of  actions,  ^^c.^eofUinued.) 

time  it  shall  be  reekonod,  21 ;  time  of  limitation  for  a  remainder-man  or 
reversioner^  31 — ^23,  for  an  administrator,  23 ;  possession  or  receipt  of 
rents  by  one  coparcener,  joint-tenant  or  tenant  in  common,  for  his  own 
benefity  not  the  possession,  dee.  of  the  others,  23 ;  entiy  of  younger  broth. 
er,  dsc.,  not  the  entry  of  the  heir,  23 ;  if  party  under  disability  of  infancy^ 
coyertuie,  idiotey,  lunacy,  or  absence  beyond  sea,  what  time  limited  after 
disability  ceases,  23,  (what  beyond  sea,  23  ;)  the  time  limited  begins  to 
run  only  when  the  possession  of  the  opposite  party  becomes  adverse,  23, 
and  sQch  party  most  prove  it  so,  23, 

Entry,  distress  or  action  for  land  or  rent  by  ecclesiastical  or  eleemosy. 
-     nary  corporations  within  sixty  years,  or  two  incumbencies  and  six  years, 
us;  24. 

Quare  impedit,  sixty  years  or  three  incumbancies,  24 ;  if  tenant  in  tail 
barfed,  remainder-man,  dec,  barred  also,  24. 

Dower,  only  six  ^ears  arrears  recoyerable,  24. 

Money  due  on  mortgsge,  judgment  or  lien,  charged  on  land,  or  legacy, 
aetion  for  to  be  within  twenty  years  from  payment  of  interest  or  ac. 
knowledgment  in  writing,  24. 

Rent  or  interest  of  money  charged  on  land,  not  recoverable  by  distress 
or  action,  but  within  bix  years  after  it  is  due,  24,  unless  upon  indenture  of 
demise,  and  then  within  twenty  years,  24. 

Right  of  common  or  other  profit  out  of  land  of  the  king  or  ot  any  lay  or 
ecclesiastical  person  or  corporation,  claimed  by  custom,  prescription,  or 
grant ;  what  length  of  enjoyment  renders  the  right  indefeisible,  25 ;  what, 
in  the^  case  of  a  right  of  way  or  other  easement,  or  water  course  or  use  of 
water,  25 ;  what  in  the  case  of  lights,  25;  what  where  the  party  inter- 
ested in  resisting  the  right  is  an  infant,  idiot,  feme  covert,  &c.,  20 ;  what^ 
where  the  land  or  water  in  which  the  right  of  way  or  water  course  is 
claimed  is  held  for  life  or  years,  26.  No  presumption  from  a  less  time^ 
20  j  what  shall  be  deemed  an  interruption  of  the  right,  25;  how  such 
rights  to  be  pleaded,  25,  26. 

Time  of  limitation  in  personal  actions,  20 :  In  assumpsit,  six  years 
20 ;  how  far  a  case  is  taken  out  of  the  statute,  by  mutual  accounts,  27,  or 
by  a  subsequent  promise  or  acknowledgement,  27,  28,  in  writing,  28,  29f 
or  by  payment  of  interest  or  part  of  the  principal,  28.  In  account,  Six 
years,  29.  In  debt,  grounded  on  a  lending  or  contract  without  specialty, 
or  for  arrears  of  rent,  not  reserved  by  deed,  six  years,  29  ;  in  debt,  for 
rent  on  indenture  of  demise,  debt  on  bond,  or  other  specialty,  and  debt  or 
scire  facias  on  recognizance,  twenty  years^  30  ;  debt  for  penalties,  6io. 
by  party  grieved,  two  years,  30 ;  debt  on  award,  or  for  copyhold  fine,  for 
escape,  or  for  money  levied  under  fi.  fa.,  six  years,  30 ;  how,  if  the  partjr 
be  an  infant,  lunatic,  fjme  covert,  or  beyond  sea  at  the  time  the  action 
Mccnies,  39 ;  (meaning  of  the  term  <<  beyond  seas,"  30 ,)  how,  after  judg- 
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Limitation  of  actionn,  6ic» — (continued.) 

tteoC  reverted  for  error»  ^c.»  80 ;  effect  of  acknowladgmeiitf  peynest  of 
part»  dec,  30 ;  debt  for  not  setting  oot  titbet*  six  yeara,  30*    Ccyrenanfy 
tweoty  yeara^  ^30.      Detinue,  eix  yeara,  31,     Treaapaaa  quare  ekuBum 
fregitf  and  treapaaa  for  taking  gooda»  air  yean,  81 ;  for  asaanlt  «ir  fidao 
impriaonmest,  four  yeara,  81.     Caae,  six  yean,  31,  exeept  eaae  for  wrnds 
four  yeara,  31.     Trover,  six  yeara,  31.     Replevin,  aix  years,  31  •    Ac* 
tiona  on  penal  alatutea,  by  cufmnon  infermer,  one  year,  31,  by  perty 
grieved,  two  yeara,  31.     In  pertional  aetUna,  if  partiea  under  diaabjlity, 
infancy,  lunacy,  coverture,  beyond  aeaa,  in  wbat  tiow  tbey  may  me  aHer 
disability  ceases,  32. 
Time  of  limitation  id  suits  by  the  crown,  sixty  yeai%  33* 
Time  of  limitation  in  actions  by  executors  or  administrators.  32 ;  in 
actions  against  executaraor  administratora,  33;  in  actions  against  justi* 
ces  of  peace,  constables,  dec.,  33 :  in  actions  against  effieera  of  excise 
and  customs,  dtc.  33» 

Time  of  limitation  in  actions,  after  a  former  jndgmeat  revenrd,  83 ; 
in  actiona  after  a  former  writ  abated,  33 ;  in  acltons  removed  by  babeas, 
dtc,  34. 

Livery  of  seisin  on  a  feoffment,  need  not  be  pleaded,  188.  la  what  cases 
presumed,  303. 

Lloyd's,  certificate  of  an  agent  of,  not  evidence,  413* 

Loan  of  money,  action  upon,  17. 

Local  action,  77,  78,  79, 104, 114. 

Local  description,  matter  of,  in  a  pleading,  as  formerly,  104 ;  and  in  trnpasi 
quare  clauaum  freglt  the  declaration  must  describe  the  closer  dtc,  104 ; 
roust  be  proved  as  laid,  826,  320,  .104,  103,  114. 

Local  justification,  bow  pleaded,  214 ;  whereto  be  tried, 215 ;  how  proved  829. 

Log-book  of  a  man  of  war,  in  what  canes  evidencet  411. 

London,  customs  of,  how  proved,  412. 

Lords,  judgments  of  the  House  of,  how  provedi  395 ;  their  journals,  how  peeved, 
and  in  what  cases  evidence,  396. 

Lost  deed,  dec.  secondary  evidence  of^  378 — 382. 

Lunacy,  commission  of.     ^'es  **  Inquiiitum*" 

Lunatic  cannot  be  a  witness^  unless  during  «  lucid  interval,  452. 

Lunatic,  proviso  as  to,  in  the  statutes  of  liroitatiun,  23,  96,  30,  82. 

Lunatic  may  sue,  8,  and  be  sued,  5. 

ML 

Magistrate.     See  **  JiuHee  ofPeaee.^* 
Malicious  prosecution,  action  for,  19. 

Jitanor,  ancient  survey  of,  where  evidence,  418,  414;  old  parchment  writing! 
found  amongst  the  muniments  off  where  evidence,  414. 
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\Uaf8f  aocient,  in  what  cases  evidence,  4l''^. 

i^nmedy  for  dutnrbaDce  lo»  14 ;  decUretion,  93. 

bov  propsed.  409.  410.     Of  Jema,  how  proved,  410. 
Iter  and  86rvaai,t»  in  what  cases  they  miy  sue  each  other,  42.     'rheir  ae« 
tioDg  against.strangeis,  43.     Actions  against  them,  ft8.   iSKss  ^  PhmtifB.^ 
Hay  be  witaspos  for  or  against  each  other,  474.  470« 
I  Kaitcr  of  thip.    ^ee  *•  Captain.'' 
I  Medical  books,  not  evidence,  410,  417. 
I  Medical  men  not  privileged  from  giving  evidence  of  confidential  oonmiunica* 

tioBs,  476. 
MtmoriaJ  of  an  aanuitj,  how  proved,  390. 

MereanHJe  contracts,  in  what  cases  explained  hy  parol  evidence,  447,  448. 
Mercbant  and  factor,  in  what  coses  they  may  sue  each  other,  42.     Thair  ac- 
tions against  strangers,  44.    Actions  against  theiii»  90. 
Mesne,  writ  of,  16. 
Mesne  profits,  limitation  of  trespass  for,  31. 
Mill,  action  for  not  grinding  at,  15. 
Mioaiab,  right  to,  in  what  cases  presuBwd,  806. 
Minter,  plea  of  privilege  as^  279. 
Miscasting,  what,  and  when  not  material,  15$* 
Misfeasance  of  officers,  dec.  action  for,  18. 
Miajainder  of  plaintiffs,  55 ;  plea  of  in  abatement,  287* 
Misjoinder  of  defendants,  71,  58 ;  plea  of,  in  sJbatement,  290 ;  kow  aided,  71. 
Miijoiiider  of  cottnts,  102. 
Mknomer,  can  no  longer  be  pleaded,  but  the  plaintiff  may  be  conqpeUed  to 

amend,  100,  288. 
Mifloomer  of  defendant^  65,  can  no  longer  be  pleaded,  but  the  plaintiff  may 

be  compelled  to  amend,  65,  100,  291. 
Mistake  in  form  of  action,  plea  of,  in  abatement,  292. 
Mistake  of  title,  dec,  plea  of,  in  abatement,  295. 
Mistake  of  property,  plea  of,  in  abatement,  295. 
Mode  et  forma,  traverse,  in  what  cases,  221, 193, 195, 198. 
Money  lent,  dec,  action  for,  16. 

Moravians  may  be  witnesses,  480 ;  form  of  their  affirmation,  480, 483 » 
Moors  may  be  witnesses,  452  ;  how  sworn,  480. 
Mortgages,  limitation  of  action  for  money  due  on,  24* 
Masliminn  may  be  witnesses,  452  ;  how  sworn,  480* 
Mutual  accounts,  in  what  cases  they  prevent  the  statute  of  limitations  from 

running,  27. 
Mutual  and  independent  covenants,  88. 

Mnlual  promises^  88. 


Names  of  plaintiff  and  defendant,  in  declaration,,  io  be  correctly  stated,  80* 
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Ne  admittas,  writ  of,  abolished,  12. 

Negative  matter,  time  need  not  bo  laid  in  a  statement  of,  102 ;  what  eertain* 
ty  required  in  the  statement  of,  lOT,  2S2  ;  in  what  cases  to  be  proTod, 
824,  and  how,  324,  325. 

Negative  pregnant,  198;  what,  196;  how  objected  to,  199. 

Negligence,  action  against  an  attorney  for,  19, 42,  59 ;  action  against  an  offi- 
cer for,  18. 

Ne  injuste  vexes,  writ  of,  15. 

New  actfon,  after  plea  of  nonjoinder,  390. 

New  assignment,  271 ;  in  what  cases,  271,  272,  278  ;  in  what  cases  not  ad* 
visable,  271,  272.  New  assignment  of  excess,'  278.  Replications  in  the 
nature  of  new  assignments,  278.  Form  of  a  new  asdgnment,  274.  Plea 
to  a  new  assignment,  274.     Costs,  274,  275. 

Nisi  prius  record,  in  what  cases  evidence,  892. 

No  such  person  in  rerum  natura,  pica  of,  in  abatement,  287,  291. 

Nonfeasance  of  officers,  dsc,  action  for,  18. 

Nonjoinder  of  plaintiffs,  54,  55  ;  pleanf,  in  abatemoDt,  8B7. 

Nonjoinder  of  defendants,  69,  70,  58  ;  plea  of,  in  abatement,  289  ;  what  it 
must  state,  70,  290 ;  replication,  290 ;  new  action,  290. 

Notarial  protest,  in  wliat  eases  evidence,  418. 

Notice  averment  of,  in  what  cases  necessary,  90 — 92 ;  how  made,  154. 

Notice  to  produce,  where  a  deed  or  other  instrument  is  in  the  hands  of  the 
opposite  party  or  his  banker  or  agent,  882 ;  in  what  cases  not  necessary, 
882,  888  ;  form  of  it,  888,  384  ;  when  to  be  served,  884,  885.  To  give 
effect  to  a  notice  to  produce,  it  must  appear  expressly  or  from  circun- 
stances,  that  the  document  is  in  the  hands  of  the  opposite  party,  385 ; 
instances,  885.  Party  giving  the  notice  may  call  for  the  document  at 
the  trial  or  not,  386  ;  if  called  for,  it  must  be  produced  immediately,  386 ; 
if  not  produced,  secondary  eyidence  may  bo  given  of  it,  386,  387. 

Nuisance,  remedy  for,  10, 19 ;  venue  in  action  for,  77. 

Nuisance,  assise  of,  abolished,  10. 

Nuisance,  public,  remedy  for  a  private  injury  arising  from,  11. 

Nul  tiel  person  in  rerum  natura,  plea  of,  in  abatement,  to  the  person  of  the 
plaintiff,  287,  280 ;  to  the  person  of  the  defendant,  291. 

Nul  tiel  record,  plea  of,  282.     Replication  to  it,  255. 

Nul  tiel  record,  replication  of,  255. 

Nuper  obiit,  writ  of,  abolished,  9, 

O. 

Obligor  not  sued  may  be  a  witness  against  his  co-obligor,  but  not  fi»r  ham,  463. 
Office,  appointment  to,  when  presumed,  869. 
Office,  disturbance  of  a  right  of,  remedies  for,  13. 
Office  copy,  in  what  cases  evidence,  891. 


INDEX.  .     645 

Officer  and  deputy,  in  what  cases  they  may  sue  each  other,  42.  Actions  l^ 
them  against  strangers,  48,  46.  Actions  against  them,  61,  62.  See 
^Plaini^."    ^^  Defendant.** 

Officer  of  a  court,  plea  of  privilege  as,  279. 

Officer,  remedy  for  negligence  or  breach  of  duty  of,  18. 

Officers  of  excise  and  customs,  limitation  of  actions  against,  88.    Venae  in,  79» 

Opinion  of  a  witness,  when  admissible  in  evidence,  449,  488. 

Order  of  a  judge,  how  proved,  400. 

Order  of  pleading  by  a  defendant,  2S8. 

Ouster  of  the  freehold,  remedies  for,  6.     Of  chattels  real,  remedies  for,  9. 

Outlawry,  in  what  cases  it  disables  the  party  to  sue,  3.  Plea  of,  in  abate- 
ment,  284.     But  party  outlawed  may  be  sued,  5. 

Outlawry  of  one  of  several  defendants,  and  form  of  commencement  of  decla- 
ration against  the  others,  8L 

Outlawry  in  a  civil  suit  does  not  render  a  matt  incompetent  as  a  witness,  468. 

Owners  and  captains  of  shipf,  actions  by,  45.     Actions  against,  62. 

Ownership,  acts  of,  in  what  cases  they  may  be  given  in  evidence  for  the 
party,  451,  452. 

Ownership  of  ship,  proof  of,  875,  876. 

Oyer,  168  :  in  what  cases,  168, 169 :  form  of  craving  it,  170.  Effect  of  set- 
ting out  a  deed  upon  oyer,  170.  Omissions  or  misrecital  in  setting  out 
a  deed  on  oyer,  consequences  of,  170.  Refusal  of  oyer  where  it  ought 
to  be  granted,  error,  171. 

Oyer,  how  craved  and  stated  in  replication,  245. 

P. 

Palatine.     See  ^  County  Palatine  J** 

Parcels  in  a  deed,  how  stated  in  pleading,  132. 

Parceners,  in  what  oases  they  may  sue  each  other,  36,  37.  They  must  sue 
jointly,  47.     They  must  be  jointly  sued,  65. 

Parceners,  seisin  of,  how  pleaded,  125.  Possession  or  receipt  of  rent  by  one 
for  his  own  benefit,  not  the  possession,  dsc.  of  the  others,  23. 

Parco  fracto,  writ  de,  in  what  cases,  16. 

Pardon,  its  effect  in  restoring  the  competence  of  a  witness,  453. 

Parent  a  competent  witness  against  a  child,  474. 

Parishioner,  a  competent  witness  for  the  parish,  in  what  cases,  460. 

Parliament,  proceedings  in,  how  proved,  and  in  what  cases  evidence,  396. 

Parol  evidence,  439  >  in  what  cases  receivable,  439 ;  not  where  there  is  writ- 
ten evidence  of  the  same  facts,  dsc.  439,  440 ;  not  to  contradict  a  record, 
440 ;  not  to  control  what  appears  upon  the  face  of  a  deed  or  will,  in 
what  cases,  441,  442  ;  not  to  add  to,  or  vary  from,  the  stipulations  of  a 
written  instrument,  442  ;  but  it  is  admissible  to  explain  a  latent  ambi- 
guity, 443 — 447 ;  although  otherwise  as  to  a  patent  ambiguity,  449.  It 
must  be  of  facts  which  occurred  in  the  presence  or  within  the  hearing 
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Parol  evidence — {c<mtinued,) 

of  the  witness,  449,  except,  in  some  cases,  of  matter  of  opinion,  449, 450| 

or  hearsay,  450,  451. 
Particular  estate,  continuance  of,  must  be  averred,  122,  226. 
Particulars  of  demand,  how  far  restrictive  of  the  proo&  in  an  action,  345,  348. 
Parties  to  an  action  :  who  may  sue,  1.     By  whom  an  action  is  to  be  brooght^ 

85—47.     Joinder  of  plaintiffs,  47 — 55.     Who  may  be  sued,  5.     AKainst 

whom  the  action  is  to  be  brought,  55 — 65.     Joinder  of  defendants,  65 — 

72.     See  "  PlairUifs.''    "  Defendants.'' 
Parties  to  an  action  cannot  be  witnesses,  470  ;  exceptions,  470 — 472. 
Partners.     In  what  cases  they  may  sue  each  other,  in  what  not,  87.     They 

must  sue  jointly,  52.     They  must  be  jointly  sued,  68,  69  ;  if  one  die,  the 

action  must  be  against  the  survivor,  69.     See  <*  Defendant" 
Partners,  effect  of  admissions  by,  357.    They  may  be  witnesses  against,  but 

not  for  each  other,  462,  468. 
Partner,  surviving,  action  by,  in  what  cases,  52. 
Pasture,  writ  of  admeasurement  of,  in  what  cases,  13. 
Patent.     See  "  Letters  Patent" 
Patent  ambiguity  in  a  written  instrument,  what,  449 ;  cannot  be  explained 

by  paiol  evidence,  449. 
Payment  of  rent,  presumption  of,  363  ;  of  bills  of  exchange,  363,  365 ;  of 

bond,  364  ;  of  wages,  865  ;  by  an  agent  to  his  principal,  365.     Readi- 
ness to  pay  for  goods,  when  presumed,  369. 
Payment  of  money  into  court,  effect  of,  as  an  admission,  852. 
Payment  on  account,  how  far  it  takes  a  case  out  of  the  statute  of  limitations, 

28,  80. 
Pedigree,  how  proved,  411,  450,  451.     Declarations  of  the  person  under  whom 

the  party  claims,  if  made  ante  litem  motam,  evidence,  362. 
Peers,  House  of.     See  **  Lords,'' 
Peerage,  remedy  for  right  to,  14. 
Performance  of  condition  precedent,  how  averred,  150 ;  averment  of^  in  what 

cases  necessary,  84 — 90. 
Performance  of  condition  subsequent,  need  not  be  averred,  90,  96,  97. 
Perjury,  conviction  of,  renders  a  man  incompetent  as  a  witness,  453. 
Per  quod,  cannot  be  traversed,  189. 
Person,  remedies  for  injuries  to,  19. 

Personal  actions,  who  to  be  made  defendants  in,  56  ;  limitation  of)  26. 
Petition  of  right,  in  what  cases,  14. 

Pew,  remedy  for  disturbance  in  the  enjoyment  of,  12 ;  declaration,  93. 
Physician,  action  against,  for  negligence,  &c.  18 ;  diploma  of,  in  what  cnana 

evidence,  413. 
Piracy,  conviction  of,  renders  a  man  incompetent  as  a  witness,  453. 
Piscary,  common  of,  remedy  for  injuries  to  the  right  of,  13. 
Place,  or  special  venue,  formerly  alleged  to  each  material  fact  in  a  declaim- 
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Place,  or  special  venue, — (continued.) 

tioD,  104;  but  no  longer  so,  except  in  mitter  of  local  description,  104  ; 
and  in  trespass  quare  clausum  fregit,  the  boundaries  or  other  description 
of  the  cliise,  dsc.  104 — 114.  The  plea  must  agree  with  the  declaration 
in  the  place  when  stated,  unless  the  justification  be  local,  214.  See  224. 
Place,  where  to  be  proved  as  laid,  328. 
Plaintifls,  85—55. 

1.  By  whom  the  action  is  to  he  brought^  35  ;  by  the  person  having  the  legal 
title,  35,  and  not  by  cestui  que  trust,  35,  with  a  few  exceptions,  35. 

Joint-tenants,  dec. ;  in  what  cases  joint-tenants  and  tenants  in  com- 
mon may  sue  each  other,  in  what  not,  30  ;  parceners  cannot,  36,  37  ;  in 
what  cases  partners'may  suo  each  other,  in  what  not,  37 ;  in  what  cases 
joint-contractors  cannot,  37. 

Husband  and  wife  cannot  sue  each  other,  37 ;  in  what  cases  they  must 
or  may  join  in  an  action  against  a  stranger,  in  what  cases  the  v  husband 
must  or  may  sue  alone,  37 — 41 ;  in  what  cases  the  wife  may  sue  alone, 
41 ;  how,  if  feme  sole  marry  aAer  action  brought,  42  ;  consequences  of 
nonjoinder  or  misjoinder  of  husband  and  wife,  42. 

Master  and  servant :  In  what  cases  a  servant  may  sue  his  master,  42 ; 
or  an  agent  or  deputy  his  principal,  42.  In  what  cases  the  master  may 
sue  his  servant,  or  the  principal  his  agent  or  deputy,  42.  As  to  their 
actions  against  slrangers,  the  master  may  sue  on  contracts  made  for  him 
by  his  servant,  43,  or  for  his  property  taken  from  his  servant,  43,  see  44, 
45,  or  for  his  money  of  which  the  servant  has  been  cheated,  43.  So  the 
master  may  have  an  action  for  enticing  away  his  servant,  43 ;  or  for 
beating  him,  whereby  he  loses  his  service,  44 ;  or  against  a  surgeon,  dec. 
by  whose  unskilfulness  he  loses  the  services  of  his  servant,  44 ;  or  for 
the  loss  of  service  of  his  female  servant  by  seduction,  44 ;  and  where  his 
apprentice  is  enticed  away,  he  may  sue  for  his  earnings,  43,  44.  A  ser- 
vant may  also  sue  for  an  injury  to  himself,  44 ;  but  a  mere  servant  can- 
not sue  on  a  contract  to  his  master,  44,  nor  have  an  action  for  the  mas- 
ter's goods,  or  for  any  injury  done  to  them,  44.  Agent  in  this  country 
for  a  person  abroad,  in  what  cases  he  may  sue,  44 ;  in  what  cases  a  fac- 
tor, 44,  or  his  principal,  44 ;  in  what  cases  an  auctioneer,  44,  or  his 
principal,  44 ;  action  on  policy  of  insurance,  by  the  person  who  effected 
it,  or  the  party  interested,  44 ;  distinction  between  factor  and  broker,  45. 
Action  for  injury  to  goods  in  the  hands  of  a  factor  or  agent,  may  be  by 
factor  or  principal,  45 ;  but  action  for  goods  shipped  consigned  to  an 
agent  and  not  delivered,  or  for  an  injury  to  them,  must  be  by  the  princi- 
pal,  45.  Deputy  cannot  sue  for  a  cause  of  action  accruing  to  his  prin- 
cipal, 45.  Master  of  ship,  what  actions  he  may  maintain,  45.  Action 
for  goods  bailed,  or  for  any  damage  to  them,  may  be  by  bailee  orbailor,  45. 

Tenant  and  reversioner  :  In  what  cases  both  may  sue  for  an  injury  to 
the  land,  45, 46 ;  in  what  cases  the  tenant  only,  46. 
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Plaintiffs, — (continued. ) 

AsBigoeo :  What  actions  may  be  brooght  by  the  aangnee  of  the  rever- 
aion,  46 ;  what  by  assignee  of  a  term,  46 ;  what  by  deirisee,  46.  After 
assignment  or  sale  of  goods,  action  relating  to  them  to  be  by  vendee,  in 
what  cases,  46.  Assignee  of  a  chose  in  action,  cannot  sue  in  his  own 
name,  46,  except  the  assignee  of  a  bail-bond,  46,  of  a  replevin  bond,  46^ 
indorsee  of  a  bill  or  note,  47,  and  the  assignee  of  a  bankrapt,  47. 

Executors  or  administrators,  what  actions  they  may  bring,  47. 

Consequence  of  action  being  brought  by  a  wrong  party,  47. 
2.  Joinder  offiamtiffSf  47. 

Parceners  must  sue  jointly,  47 ;  in  what  canes  their  heirs  may  sue 
jointly  or  severally,  47 ;  after  partition,  they  must  sue  severally,  48* 

Joint-tenants  must  join,  48,  except  in  audita  querela,  48. 

Tenants  in  common,  in  what  cases  they  most  sue  separately,  48 ;  in 
what  cases  they  must  join,  48  ;  in  what  they  may  either  join  or  sever, 
48,  49 ;  ejectment  cannot  be  on  their  joint  demise,  49. 

Joint*contractors  must  join,  49,  and  if  any  be  dead,  the  death  mast  be 
averred  and  the  action  brought  by  the  survivors,  49.  In  covenant,  all 
covenantees  most  in  general  join,  49  ;  but  if  the  interest  be  several,  they 
may  sue  separately,  49,  if  joint,  jointly,  49.  And  the  like  in  assumpsit, 
60.  The  like  in  detinue,  51 ;  but  in  detinue  on  a  bailment,  the  action 
must  be  by  the  bailors  only,  61.  In  action  which  though  ex  delicto  in 
form,  are  ex  contractu  in  substance,  the  same  parties  must  sue  as  in  ac- 
tions ex  contractu,  51. 

In  actions  ex  delicto,  all  who  have  sustained  a  joint  damage  must  join, 
if  they  had  a  joint  interest  in  the  thing  damaged,  51,  or  may  join  althoagh 
their  interests  be  several,  51 ;  but  if  the  damage  be  not  joint,  51,  or  if 
the  parties  be  interested  in  different  degrees,  as  tenant  and  reversioner, 
lord  and  commoner,  bailor  and  bailee,  51,  they  cannot  join.  Bo  if  nei- 
ther damage  nor  interest  be  joint,  they  cannot  join,  52. 

Plirtners  most  join,  52 ;  if  one  die,  action  to  be  by  the  survivors,  52 ; 
but  if  one  become  bankrupt,  his  assignees  and  the  solvent  partner  must 
join,  52 ;  dormant  partner  need  not  join,  62 ;  how,  where  a  person's 
name  is  in  a  firm,  who  is  not  really  a  partner,  52.  Those  should  be 
plaintiffs  who  were  partners  at  the  time  the  cause  of  action  accrued,  53. 

Executors  must  all  join,  53 ;  so  if  there  be  two  or  more  administrators 
all  must  join,  53. 

Assignees  of  bankrupt  most  join,  58 ;  in  what  cases  the  assignees  of 
different  bankrupts  must  join,  53 ;  in  what  cases  the  assignee  of  a  bank- 
rupt partner  must  sue  jointly  with  the  solvent  partner,  53. 

Summons  and  severance,  in  what  cases  and  how,  58,  54 ;  summons 
ad  seqoendum  semcl,  53 ;  judgment  ad  sequendum  solum,  effect  of  it,  54. 

Where  several  are  jointly  interested,  one  may  bring  the  action  in  the 
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name  t>f  all,  54 ;  but  any  of  the  others  may  release  the  action,  54,  or  have 

the  action  stayed  until  indemnified  as  to  costs,  54. 

Nonjoinder,  effect  of,  and  how  objected  to,  in  actions  on  contracts  un- 

der  seal,  54,  in  actions  on  contracts  not  under  seal,  55,  in  actions  ex 

delicto,  55,  in  actions  by  executors,  55. 

Misjoinder,  what,  and  the  effect  of  it,  and  bow  objected  to,  55, 
Plaintiff*,  pleas  in  abatement  to  the  person  of,  284.     Death  of,  in  what  cases 

pleadable  in  abatement,  288,  296. 
Plaintiff*,  seisin,  6m:.  of,  how  pleaded  by  defendant,  227. 
Plea  in  abatement*    See  ^  AbatemetU" 
Plea  in  bar,  167. 

1.  Commencement^  167 ;  form  of  it,  167 ;  title  of  the  day  and  year  when 
pleaded,  167 ;  no  defence,  168 ;  and  no  actionem  non,  if  pleaded  to  the 
whole  action,  168 ;  if  pleaded  to  part  of  the  declaration,  it  must  state  to 
what  part,  168 ;  consequence  of  its  commencing  as  an  answer  to  the 
whole,  and  being  but  an  answer  to  part,  168,  173,  or  commencing  as  an 
answer  to  part  and  being  an  answer  to  the  whole,  168, 173. 

Oyer,  168 ;  in  what  cases  the  defendant  shall  have  oyer  of  a  deed 
mentioned  in  the  declaration,  168;  in  what  not,  169;  not  granted  of  a 
record,  166,  or  of  instiument  not  under  seal,  169.  In  what  cases  he  can- 
not plead  without  it,  169.  Form  of  craving  it,  and  setting  out  the  deed 
in  the  plea,  170.  Effect  of  setting  out  the  deed,  170,  or  setting  it  out 
imperfectly,  170.     Refusing  oyer,  error,  171. 

2.  Statement  of  the  matter  of  defence,  17 1 . 

T%e  matter  to  he  stated,  171;  what  need  not  be  stated,  171.  The  matter 
pleaded  must  be  triable,  171.  It  must  be  an  answer  to  the  whole  decla- 
ration, 172, 173.  It  must  not  be  double,  174 ;  instances  of  duplicity, 
174 ;  what  not  so,  175 ;  how  objected  to,  176.  But  surplusage  will  not 
prejudice,  176. 

Denial,  177.  General  traverse,  177.  General  issue,  what,  in  the  dif- 
ferent  actions,  177 ;  special  plea  amounting  to  the  general  issue,  bad, 
177,  178,  unless  where  it  consists  of  matter  of  law,  160;  how  objected 
to,  180  ;  of  what  facts  the  general  issue  shall  be  deemed  a  denial,  178, 
in  assumpsit,  178,  in  debt  on  specialty  or  covenant,  179,  in  detinue,  179, 
in  case,  179,  in  trover,  179,  in  trespass  quare  clausum  fregit,  179,  in  tree- 
pass  de  bonis  asportatis,  180.  Denial  of  particular  facts,  181,  in  actions 
on  bills  of  exchange  and  promissory  notes,  178,  in  debt,  179,  in  case,  179, 
in  trespass  quare  clausum  fregit,  180. 

Special  traverse,  181 ;  in  what  cases  it  may  be  adopted,  181 — 183, 
185,  in  what  cases  not,  184,  185,  in  what  cases  it  is  unnecessary,  186. 
The  matter  to  be  traversed,  186,  must  be  some  material  fact  decisive  of 
the  action,  186,  or  one  of  two  or  more  facts  equally  material,  187,  but 
not  a  thing  immaterial  and  unnecessary,  188,.  not  what  is  alleged  after  a 
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scilicet,  189,  or  after  an  alias  dictus,  189,  or  after  ita  quod,  189,  or  after 
virtute,  protextu,  or  per  quod,  189,  nor  a  mere  intent*  189,  unless  materia^ 
189;  matter  of  record  also  cannot  be  traversed,  190,  nor  a  probatj  of  a 
will,  190,  nor  a  sheriff's  return,  190,  nor  matter  of  law,  unless  connected 
with  fact,  1^.  0,  nor  general  customs,  190  ;  so  a  traverse  of  a  thing  which 
is  mere  supposal,  is  bad,  190;  and  matter  not  expressly  alleged,  need  not 
be  traversed,  191.     Special  traverse  consists  of  the  inducement  and  the 
traverse,  192;  the  inducement  is  an  essenlial  part  of  the  plea,  192;  it 
must  be  such  as  is  sufficient,  if  true,  to  defeat  the  title  of  the  other  party* 
192,  and  must  go  to  the  whole  count,  dsc.  192;  what  certainty  required 
in  it,  192 ;  it  is  not  traversable,  193,  unless  where  the  traverse  is  imma- 
terial, 193,  or  where  the  traverse  is  of  time  or  place,  193.     Form  of  the 
plea,  193.     The  traverse  must  be  consistent  with  the  inducement,  193 
must  not  be  multifarious  or  double,  193,  it  must  not  be  too  large,  193,  or 
too  narrow,  194,  195.     How  objection  to  be,  where  a  traverse  is  omitted 
where  it  ought  to  be  taken,  195,  or  if  taken,  where  it  should  not,  1£;5,  or 
traverse  of  matter  not  traversable,  195,  or  wanl  of  inducement,  195,  or 
defective  inducement,  195,  or  where  the  traverse  is  inconsistent  with  the 
inducement,  195,  or  double,  195,  or  too  large,  195,  or  too  narrow,  li^. 

Title  and  colour,  195,  what,  195,  and  in  what  cases,  195, 196,  in  what 
cases  unnecessary,  190  ;  colour,  what,  and  its  qualities,  196,  what  usual 
in  trespass  quare  clausum  fregit,  197,  in  trespass  to  goods,  197,  andia 
other  cases,  197  ;  implied  colour,  what,  198  ;  want  of  colour,  how  ob- 
jected to,  198. 

Negative  pregnant,  198,  what,  198;  matter  of  special  demurrer,  199; 
in  what  cases  it  cannot  be  objected  to,  199.  j 

Confession  and  avoidance,  199;  in  what  cases,  199,  in  assumpsit,  178, 
debt,  179,  case,  179,  and  other  actions,  180, 199,  200.  Title,  when  to 
be  stated,  200 ;  when  not,  201 ;  how,  201,  202.  The  plea  must  confess 
the  cause  of  action,  202,  otherwise  bad  on  special  demurrer,  202.  Con- 
clusion of  qu8B  est  eadem,  in  what  cases,  202,  in  what  not,  203. 

Matter  of  estoppel,  203 ;  in  what  cases,  203,  by  matter  of  record,  203, 
by  matter  in  writing  which  is  not  a  record,  205^207,  or  by  matter  in 
pais,  not  in  writing,  207  ;  in  what  cases  not,  207 — ^209  ;  when  it  deter- 
n)ines,  209 ;  who  bound  by  it,  210,  parties  and  privies,  210 ;  but  not 
strangers,  210 ;  who  may  take  advantage  of  it,  211.  Form  of  the  plea, 
212.  How  far  a  jury  may  find  an  estoppel,  though  not  pleaded,  212. 
3.    Manner  of  stating  the  matter  of  the  plea^  213. 

It  milst  agree  with  the  declaration,  in  time,  218,  unless  where  time 
forms  a  material  part  of  the  defence,  213,  in  which  latter  case  the  plea 
may  conclude  with  special  traverse  of  the  time  in  the  declaration,  218^ 
or  a  quad  est  eadem,  213,  214,  but  not  both»  214 ;  in  what  caws  the  tme 
time  must  be  stated,  214. 


INDEX.  651 

Plea  io  bar — continued,) 

It  tdust  agree  with  the  declaratioD  in  pfaee,  214,  unless  where  the 
matter  of  justificatioD  is  local,  214,  in  which  case  the  plea  should  con- 
elude  with  a  special  traverse  of  the  place  in  the  declaration,  214,  215,  or 
perhaps  with  a  ques  est  eadem,  215 ;  local  justification  may  be  tried  in 
the  county  laid  as  venue,  215. 

It  roust  agree  with  the  declaration  in  other  respects,  215  ;  if  a  general 
issue,  it  must  be  that  appropriated  to  the  action,  215 ;  so  in  other  cases 
it  must  not  vary  from  the  declaration,  215,  unless  it  be  essential  to  the 
defence  to  do  so,  when  it  may  be  made  good  by  averment,  215. 

It  must  be  certain,  216 ;  instances  where  it  has  been  deemed  bad  for 
uncertainty,  216 — 219 ;  certainty  to  a  common  intent  is  sufficient,  219» 
instances,  219  ;  but  where  a  thing  is  omitted,  which  is  necessary  to  give 
certainty  to  the  statement,  it  shall  be  taken  most  strongly  against  the 
defendant,  219,  instances,  219,  220;  necessary  circumstances  implied 
in  the  statement  shall  be  intended,  220>  instances,  220 ;  in  what  cases 
defendant  may  traverse  mode  et  forma,  221 ;  where  no  certainty  is  at 
present  known,  the  statement  may  be  general,  221 ;  and  the  same  where 
a  subject  comprehends  multiplicity  of  matter,  and  the  certainty  is  known, 
not  to  the  party  pleading,  but  to  his  adversary,  221 ;  what  certainty  re- 
quired in  stating  matter  of  conveyance  or  inducement,  222,  or  negative 
matter,  222 ;  certainty  required  in  pleas  of  estoppel,  222.  Want  of  cer- 
tainty matter  of  special  demurrer,  222. 

It  must  be  direct  and  positive,  and  not  by  way  of  rehearsal  or  argument, 
222 ;  instances,  223 ;    bad  on  special   demurrer,  223 ;  how  objection 
obviatedt  by  a  conclusion  et  sic,  dsc,  223,  224. 
*  It  must  not  be  repugnant  or  insensible,  224 ;  instances,  224. 

It  must  be  true,  224 ;  as  to  time,  in  what  cases,  224 ;  as  to  place, 
where  the  defence  is  local,  224  ;  as  to  deeds  and  other  contracts,  225, 
customs  and  prescriptions,  225,  records,  dsc.  225. 

Estate,  how  pleaded,  225 ;  if  a  particular  estate  be  pleadedt  the  com- 
mencement of  it  must  be  shown,  225,  unless  pleaded  as  inducement  mere- 
ly, 226,  and  the  continuance  of  it  must  also  be  shown,  226.  If  defend- 
ant allege  that  he  was  seised,  he  must  show  of  what  estate,  226  ;  and  in 
what  right,  in  what  cases,  227.  Estates  in  remainder,  dec.  pleaded  as 
in  a  declaration,  227. 

Title,  how  pleaded,  227  ;  title  by  prescription  or  custom,  how  pleaded 
formerly,  227,  how  now,  228.  How  title  pleaded,  where  it  is  matter  of 
conveyance  or  inducement,  228 ;  how  in  plea  of  damage  feasant  in  tres- 
pass, 228.  Title  by  descent,  228,  by  prescription,  228,  by  custom,  228, 
by  alienation,  229. 

Statutes  and  other  records,  how  pleaded,  229. 

Averments,  how  made,  230. 

Protestation  as  to  part,  in  what  cases  formerly,  230 ;  not  now,  but  the 
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party  shall  have  the  eame  advantage  as  if  protestation  had  been  made, 
280. 
Conchiiian  of  the  plea,  2d0 ;  form  of  it,  230 ;  of  a  general  traverse,  230,  of 
a  special  traverse,  281,  of  a  plea  of  title  and  colour,  231,  of  a  plea  of 
confession  and  avoidance,  231,  of  a  plea  of  matter  record,  232,  of  a  plea 
of  matter  of  estoppel,  232,  212. 
Sham  pleas,  233 ;  what  not  allowed,  233 ;  in  what  cases  the  eoorts  will 
not  interfere,  233 ;  plea  of  judgment  recovered  in  another  coart,  former- 
ly an  usual  sham  plea,  283 ;  but  now  it  must  state  the  date  of  the  judg- 
ment, and  if  it  do  not,  or  if  it  mis-state  it,  the  plaintiff  may  sign  judg- 
ment,  234. 
Several  pleas,  234;  at  common  law,  234,  in  what  cases,  234,  in  what  cases 
not,  234.     By  statute,  235,  in  what  cases,  235;  not  pleas  embodying 
the  same  answer  or  defence,  235,  instances,  235,  how  objection  made, 
236  ;  what  pleas  allowed,  embodying  a  different  answer  or  defence,  236, 
in  assumpsit,  236,  in  debt,  237,  in  trespass,  237,  in  case,  237,  in  replevin, 
238,  in  quare  impedit,  238,  in  actions  against  executors,  238  ;  but  not 
allowe<l  in  penal  actions,  238,  nor  in  cases  where  the  pleas  would  requiro 
different  modes  of  trial,  238 ;  how,  where  the  pleas  are  inconsistent, 
238.     Rule  to  plead  several  matters,  how  obtained,  239.     Form  of  the 
second  or  subsequent  pleas,  239* 
Pleas  by  several  defendants,  239 :  they  may  join  or  sever  in  pleading,  239 ; 
if  they  sever,  consequences  of  failing  against  some,  and  succeeding  against 
the  others,  240.    Joint  plea  in  the  singular  number,  bad,  240.    Joint 
plea,  bad  as  to  one  defendant,  bad  for  all,  240. 
Defects  in  pleas,  in  what  eases  aided,  240,  by  the  replication,  &c.  240,  by 
verdict,  dz;c.,  241.     Plea  bad  in  part,  is  bad  for  the  whole,  241 ;  but  not 
where  the  objectionable  part  may  be  rejected  as  surplusage,  242,  nor  in 
the  case  of  a  plea  of  set.off,  242. 

Plea  in  bar,  in  what  cases  it  aids  defects  in  the  declaration,  162. 

Plea  to  the  jurisdiction,    See  *^  Jurisdiction.** 

Plea  to  a  new  assignment,  274. 

PleaptfM  darrein  continuance,  316 :  in  what  cases  it  may  be  pleaded,  816,  ia 
abatement,  316,  in  bar,  316 ;  at  what  time  it  may  be  pleaded,  317. 
Pleas  in  the  nature  of  pleas  puis  darrein  continuance,  817.  Form  of 
plea  puis  darrein  continuance,  317,  319,  pleaded  in  bank,  318,  pleaded  at 
the  assis&es,  318 :  affidavit  to  verify  it,  318.  Replication,  demurrer,  dec., 
818.  Defendant  cannot  plead  double,  Semb.  319.  By  pleading  puis 
darrein  continuance  the  defendant  waives  his  former  pleading,  319. 

Plea,  special,  amounting  to   the  general  issue,  in  what  cases  bad,  177 — 180. 

Pleading. 

Im  What  must  be  stated  in  pleading,  what  not,  95—97,  171,  144,  145. 

2.  EsUte,  how  pleaded.  121—126,  225—227.    Estate  in  fee,  121.    Estate 
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ID  tail,  122,  225,  226.    Estate  for  life,  122,  225.     Term  of  years,  124, 
226.     Tenancy  at  will,  124,  226.     Seisin,  d^c,  of  copyholds,  124.     Sei. 
sin  of  the  king^,  125,  226,  227.     Seisin  of  a  corporation,  125,  226.     Sei. 
sin  of  a  husband  in  right  of  wife,  125.     Seisin  of  a  remainder-man,  125. 
Seisin  of  a  reversioner,   125.     Seisin  of  joint-tenants,  tenants  in  com- 
mon, and  parceners,  125.     Seisin  of  the  defendant  pleaded  by  plaintiff, 
125, 126.     Seisin  of  plaintiff  pleaded  by  defendant,  227. 
8.  Title,  how  pleaded,  126—144.     Title  by  descent,  126.     Title  by  pre. 
scription,  126—129,  218.    Title  by  custom,  126,  129.  218.    Title  by 
alienation,  131 — 144.    Deeds  to  be  pleaded  as  they  operate,  131 ;  must 
be  pleaded  to  be  under  seal,  182 ,  only  such  parts  as  are  necessary  must 
be  stated,   132;  in  what  cases  to  be  pleaded  with  profert,  1 183 — 187; 
feoffment^  138:  lease,  138;  surrender,   139;    assignment,    139;  core. 
nant  to  stand  seised  to  uses,  140  ;  bargain  and  sale,  140,  138  ;  lease  and 
release,  140,   141;  devise,  144;  act  done  in  pursuance   of  a  power, 
144. 
4.  Records,  dsc.    Statutes,  144 — 149;  judgments,  148;  recognizances, 
148;  writs,  149;  fine,  142;  recovery,  143;  letters  patent,  or  grants 
from  the  crown,  141,  138 ;  surrender  of,  and  admission  to  copyholds, 
143. 

Pleading,  order  of,  by  a  defendant,  263. 

Pledges,  no  longer  to  be  inserted  in  the  conclusion  of  a  declaration,  156. 

Poll*  books,  in  what  cases  evidence,  411. 

Pope's  bull  or  licence,  in  what  cases  evidence,  417. 

Popish  recusancy,  in  what  cases  it  disables  a  person  from  suing,  4. 

Positive,  the  statement  in  a  declaration  must  be.  111 ;  so,  the  statement  in  a 
plea,  222  ;  so,  in  a  replication,  258. 

Possession  for  a  term  of  years,  how  pleaded,  124. 

Pound  breach,  action  for,  15,  16. 

Power,  act  done  in  pursuance  of,  how  pleaded,  144. 

Practice  in  the  ecclesiastical  courts  how  proved,  401. 

Practice  of  the  courts  at  Westminster,  need  not  be  proved,  in  what  cases,  96. 

PrsBmunire,  conviction  of,  renders  a  man  incompetent  as  a  witness,  453. 

PrsBtextu,  not  traversable,  189. 

Precedent,  condition.     See  **  Condition  Precedent.**    **  Performance,** 

Precludi  non,  in  the  commencement  of  a  plea,  in' what  cases,  245. 

Prescription,  title  by,  how  pleaded,  126—129, 225,  227, 228  ;  must  be  proved 
as  laid,  344.  Hearsay,  evidence  in  proof  of,  450,  451.  In  what  cases 
a  certain  length  of  enjoy  raont  is  evidence  of,  25. 

Prescription,  distinction  between,  and  cusiom,  126. 

Presumptions,  862 — 371;  what,  362;  violent,  363;  probable,  363  ;  lighter 
raibh,  363 ;  in  what  cases,  363 — 371.     iSee  <<  Evidence.** 

G 
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Presmnption  of  the  destruction  or  loss  of  a  deed,  4^.,  saflfeiont  to  kl  in  aac* 

ondary  eyidenoe  of  it,  878-^381. 
Priaee  of  Wales,  may  sue,  2,  may  be  sued^  5. 
Principal  and  Agent :  In  what  cases  an  agent  may  sue  his  prinetpalt  43;  in 

what  cases  the  principal  may  sue  his  'agent,  43 ;  their  actions  against 

strangers,  43 — 45 ;  actions  against  them  by  strangers,  60-^3, 57, 4tc.  ; 

admissions  of  agent,  in, what  cases  evidence  against  the  principal^  858. 

See  ^  Defendant.''    ^Phnatiff.*' 
Prison  books,  in  what  eases  evidence,  411* 
Private  statute.     See  «  StaHOe.'' 
Privilege,  plea  of,  as  baron  of  the  Cinque  Ports,  278«     Aa  a  tinner,  378.    As 

a  minter,  379.    As  an  officer  of  a  court,  379. 
Probate,  in  what  cases  evidence,  401. 
Proceedings  in  parliament,  896,  in  courts  of  equity,  307— M9,  in  ceorti  of  law 

(not  being  records,)  400,  in  the  Ecclesiasticfd  Courts,  401,  in  the  oourt  of 

Admiralty,  403,  in  inferior  courts,  not  of  recor4»  403-— 406,  and  in  for- 
eign courts,  406-— 408,  how  proved,  and  in  what  cases  evidence. 
Process,  how  pleaded,  149,  339. 

Proclamations,  in  what  cases  evidence,  and  how  proved,  417. 
Profert  of  deeds,  in  what  cases  necessary,  133, 134,  339 ;  in  what  not,  134 — 

136 ;  how  made,   136 ;  excuse  for  profert,   137  ;  want  of  it,  how  taken 

advantage  of,  137, 
Profert  of  deed  enrolled,  138  ;  of  letters^patent,  in  what  cases,  188. 
Profession,  appointment  to,  in  what  cases  presumed,  369. 
Promise  to  pay,  dsc,  in  what  cases  it  revives  a  debt  barred  by  the  statute  of 

limitations,  37,  28. 
Promissory  note,  remedy  for  non-payment  of,  17 ;  defendants  in  actions  upon 

56  ;  pleas,  178. 
Promissory  note,  secondary  evidence  of,  if  lost,  in  what  cases,  874.     See  "  BHi 

of  Exchange,'' 
Proofs,  what,  371,  373 ;  the  best  that  can  be  had,  must  be  adduced,  873 ;  no- 

condary  evidence,  what,  and  in  what  cases  admissible,  878—^83. 
Protest,  notarial,  in  what  cases  evidence,  413. 
Protestation  to  part,  in  a  plea,  formerly,  in  what  cases,  330;  not  now,  but 

the  party  shall  have  the  same  advantage  as  if  protestation  had  been 

made,  330. 
Protestation,  formerly  usual  in  a  replication,  343,  but  now  abolished,  248. 
Prout  patet  per  recordum,  in  what  cases,  137,  138, 149. 
Public  companies,  entries  in  the  books  of,  how  proved,  and  in  what  cases  evi- 

dence,  415. 
Public  history  or  chronicle,  in  what  cases  evidence,  417. 
Public  nuisance.    See  •*Nuimmce." 
Public  statute.    See  **  Statute." 
Puis  darrein  continuance,  plea,  316.    See  ** Plea puie  darrein  continuance.^ 
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QiUB  est  eadeiD,  in  what  caie8,202y  203,  213,  214,  215, 

Quaker,  afBrmation  of,  instead  of  an  oath,  480,  481« 

Quaker,  tithes  due  from,  remedy  for,  12. 

Quare  ejecit  infra  terminnm,  a  remedy  formerly  for  ouster,  0,  now  abolished,  9. 

Quare  impedit,  in  what  cases,  11;  limitation  of  action,  24;  venue  in,  77; 

title,  how  stated  in  the  count,  83 ;  who  to  be  made  defendants,  65,  50, 

68 ;  several  pleas  in,  238. 
Q»are  incnmbniTtt,  writ,  abolishedt  12. 
Quare  non  admisit,  writ,  in  what  cases,  12. 
Quare  obstruxit,  writ,  now  abolished,  13. 
Que  estate,  prescribing  in,  126 — 120,  201. 
Queen,  in  what  cases  and  how  she  may  sue,  2 ;  she  may  be  sued  as  a  feme 

sole,  5. 
Quod  cum  in  a  declaration.  111. 
Quod  ei  deforceat,  writ  abolished,  9. 
Quod  pefmittat,  writ,  abolished,  10«  13. 


Rationabili  parte,  writ  de,  abolished,  9. 

Katione  tenurse  traversable,  190. 

Real  property,  remedy  for,  and  for  injurios  to,  6,  11 ;  corporeal,  6,  incorpo* 

real,  1 1 ;  action  for,  who  to  be  made  defendants  in,  55,  63 ;  limitation  of, 

25 ;  cause  of  action,  how  laid,  83 ;  how  proved,  330. 
Rebutter,  269. 
Receipt  does  not  conclude  the  party,  unless  it  be  in  a  deed,  or  indorsed  on  it, 

441,  353. 
Recital,  statement  by  way  of,  in  a  declaration,  in  what  cases  bad,  in  what 

not.  111. 
Recognizance,  how  pleaded,  148 ;  venue  in  action  on,  79. 
Records,  how  pleaded,  146,  225,  .229,  232;  statutes,  146—148;  judgments, 

148  ;  recognizance,  148  ;  writ,  149 ;  fine,  142 ;  recovery,  143 ;  proot 

patet  per  record  um,  149, 137. 
Records,  in  what  cases  evidence,  392,  393 ;  how  proved,  390,  376 ;  if  nul 

tiel  record  be  pleaded,  390, 391 ;  in  the  other  cases,  391 ;  a  copy  of  the 

whole  record  must  be  produced,  in  what  cases,  392.     See  '*  Evidence.*^ 
Record,  its  effect  as  an  estoppel,  203,  207 ;  nothing  to  be  presumed  contrary 

to  it,  371,  nor  parol  evidence  received  to  contradict  it,  440 ;  oyer  not 

granted  of  it,  168. 
Record,  matter  of,  must  be  proved  as  laid,  in  what  cases,  336 — 340,  117. 
Record,  conclusion  of  a  plea  of  matter  of,  232 ;  of  a  replicatiun,  254. 
Recorder  of  Londoni  certificate  of,  as  to  the  customs  of  London,  412. 
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Recovery,  how  pleaded,  148 ;  how  proved,  804,  896* 

Rector,  his  remed}'  fordilapidationft,  11. 

Recusancy,  popish,  in  what  cases  it  disables  a  party  from  suing,  4. 

Re -exaini nation  of  a  witness,  488. 

Re-extent,  remedy  for  tenant  by  elegit,  if  evicted,  9. 

Refreshing  the  memory  of  a  witness  from  a  written  document,  in  what 
483,  484. 

Register  of  baptisms,  marriages,  and  burials,  how  proved,  409, 410. 

Register  of  the  navy,  in  what  cases  evidence,  411. 

Register,  ship's,  how  proved,  and  in  what  cases  evidence,  410,411 ;  aeeoiHl* 
ary  evidence  of,  375,  376. 

Rejoinder,  263. 

The  matter  and  farm  of  it,  268 :  where  the  replication  concludes  to  the  conn, 
try,  263,  form.  263,  264  ;  where  the  replication  concludes  with  a  verifi- 
cation, 264 ;  where  the  defendants  join  in  their  pleas,  they  cannot  sever  in 
their  rejoinders,  264 ;  wrong  conclusion  to  a  rejoinder,  naatter  of  special 
demurrer,  264. 
Re^luiMttea  of  a  rejoinder,  264  :  same  as  in  a  replication,  264 ;  it  must  not 
depart  from  the  plea,  265 ;  instances,  265 — ^268  ;  but  matter  which  for. 
tifies  the  bar,  is  not  a  departure,  268 ;  departure  bad  on  general  demur- 
rer,  268, 
Defects  in  a  rejoinder,  in  what  cases  aided,  269. 

Relationship,  in  what  cases  it  renders  a  man  incompetent  as  a  witness,  in  what 
not,  473 — 476. 

Release,  its  efiect  in  restoring  the  competency  of  an  interested  witness,  468. 

Release  of  action,  its  effects,  54. 

Religion,  total  want  of,  renders  a  roan  incompetent  as  a  witness,  453. 

Remainder-man,  what  actions  he  may  maintain  fur  injuries  to  the  land,  10, 
45.  Time  limited  for  his  bringing  actions  for  land,  21 — 28,  advowsons, 
24.     Actions  against  him,  63. 

Remainder*man,    seisin  of,  how  pleaded,  125,  227. 

Remedy  for  injuries  to  real  property,  corporeal,  6  ;  or  incorporeal,  11 ;  to 
personal  property  in  possession,  15,  or  in  action,  16  ;  to  a  man's  per- 
son, family,  health,  or  reputation,  19,  20. 

Rent,  distress  for,  14  ;  debt  or  covenant  for,  14  ;  time  limited  for  distress  or 
action,  24, 

Rent,  payment  of,  where  presumed,  363. 

Repleader,  820  :  in  what  cases,  320,  321,  in  what  cases  not,  821 ;  if  denied 
where  it  should  be  granted,  or  granted  where  it  should  be  denied,  it  is 
error,  322 ;  how  awarded,  322 ;  form  of  it,  322 ;  at  what  time  allowed, 
822 ;  who  to  commence  pleading  after  it,  822 ;  no  costs,  322. 

Replevin,  in  what  cases  it  lies,  15,  16 ;  limitation  of,  81 ;  Tenue  in,  77 
several  pleas  in,  238. 

Replevin,  sureties  in  cannot  be  witness  for  plaintifi)  456,  457. 
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Replication. 
^kaier  and  form  of  it,  243,  either  a  denial  of  the  defence,  of  a  confetsion 
and  avoidance,  or  a  replication  of  matter  of  estoppol,  24^.     Protestation 
formerly  often  in  replicaliona,  243,  bat  now  abolinhed,  243. 

Where  the  plea  concludes  to  the  country,  the  similiter  is  merely  added, 

243,  244 ,  form  of  it,  244 ;  want  of  it,  or  mistake  in  it,  aided  by  verdict, 

344. 

Where  a  plea  concludes  with  a  special  traverse,  the  plaintiff  can 
merely  add  the  similiter,  247,  unless  the  traverse  be  immaterial,  in  which 
case  he  may  traverse  the  inducement,  248. 

Where  the  plea  concludes  with  a  verification,  form  of  the  commence- 
ment of  the  replication,  244,  if  in  maintenance  of  the  whole  action, 

244,  245,  if  not,  it  must  commence  with  the  precludi  non,  as  formerly, 
245  ;  form  of  commencement,  when  the  replication  is  matter  of  estoppel, 

245,  One  replication  may  be  pleaded  to  several  pleas,  245,  form  of  it, 

245.  Body  of  the  replication,  245 :  General  traverse,  245,  in  what 
cases,  245,  of  one  fact,  245,  or  of  more  than  one,  in  what  cases,  245 ;  in 
what  cases  it  may  answer  part  of  the  plea  only,  246,  in  what  not,  216  ; 
in  what  form  denial  to  be,  246  ;  if  the  replication  consist  of  an  afiirma. 
tive  answer  to  a  negative  plea,  in  what  cases  it  shall  state   a  breach, 

246,  in  what  not,  247  ;   not  assigning  it  when  necessary,  subject  of  gen- 
eral demurrer,  247  ;  what  certainty  required  in  the  breach,  247.     Spe- 
cial  traverse,  in  what  cases,  248,  in  what  cases   not,  248.     De  injuria 
sua  propria,  249,  in  what  cases,  249,  where  the  plea  is  in  excuse  for  an 
injury  to  the  person  or  reputation,  d^c.  of  another,  249,  or  consists  of 
matter  of  fact  only  and  not  matter  of  record,  249,  250 ;  but  not  where 
matter  of  record  forms  the  gist  of  the  defence,  250,  or  where  the  defend. 
ant  claims  some  interest  in  land  by  his  plea,  250,  251,  or  if  the  defend*, 
ant  justify  by  authority  derived  mediately  or  immediately  from  the  plain, 
tiff,  251,  or  by  authority  of  law,  251 ;  form  of  the  replication  251  ;  one 
such  replication  may  be  pleaded  to  several  pleas,  251 ;  replying  spe. 
cially,  instead  of  de  injuria,  or  the  contrary,  how  aided,  251.     Confes. 
sion  and  avoidanoe,  252,  in  what  cases  and  how,  252.     Matter  of  estop- 
pel, 252,  in  the  same  manner  as  in  a  plea,  252.     Conclusion  of  the  re. 
plication,  252,  to  the  country,  252,  with  a  verification,  352  ;  in  what 
cases  with  a  prayer  of  judgment,  252 ;  how,  where  the  replication  con. 
sists  of  a  general  traverse,  253 ;  how,  where  the  replication  assigns 
breaches,  254 ;  how,  where  the  replication  consists  of  an  inducement 
and  special  traverse,  254  ;  how,  where  the  replication  is  de  injuria,  254 ; 
how,  where  the  replication  confesses  and  avoid  i  the  plea,  254 ;  how 
where  the  replication  consists  of  matter  of  record,  254  ;  how,  where 
it  consists  of  matter  of  estoppel,  254 ;  wrong  conclusion,  matter  of  spe- 
cial demurrer,  255. 
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Replication. — (conHnued, ) 

Replication,  where  the  plea  conclodes  with  a  verification  by  the  ie« 
cord,  255  ;  form  of  it,  255. 

Replication  to  a  plea  of  nul  tiel  record,  255 ;  form  of  it,  255, 
Requisites  of  a  replication^  256.  It  must  be  triable,  256.  It  miut  not  be 
double,  256,  instances,  256  ;  nor  can  there  in  general  be  two  replieatioiu 
to  different  parts  of  the  same  plea,  256,  except  to  a  plea  of  judgment  by 
an  executor,  256,  a  plea  of  set-off,  257,  a  plea  of  infancy,  257,  an  avow, 
ry,  conusance,  or  plea  in  replevin,  257,  and  where  the  plea  is  doable, 
257 ;  duplicity,  matter  of  special  demurrer,  257. 

It  must  be  '  certain,  257 ;  what  certainty  requisite,  257 ;  instances, 

257. 

It  must  be  positive,  258,  in  like  manner  as  a  plea,   258;  instances, 

256. 
It  must  not  be  repugnant  or  insensible,  258. 

It  must  not  depart  from  the  declaratiot),  258 ;  what  a  departure,  256, 
259,  what  not,  259 — 261 ;  how  taken  advantage  of,  261. 

It  must  be  true,  261 ;  variance  between  replication  and  proof,  in  what 
cases  fatal,  261. 

Surplusage  docs  not  vitiate  it,  261. 
Defects  in  replications,  in  wliat  cases  aided,  261  ;  by  the  rejoinder,  261  ; 
by  the  verdict,  &c.,  262.     Replication,  bad  in  part,  bad  for  the  whole, 
262,  unless  that  which  is  bad  may  be  rejected  as  surplusage,  282. 
Replication  in  the  nature  of  a  nfew  assignment,  278. 
Replication,  in  what  cases  it  aids  defects  in  the  plea,  240. 
Replication  to  plea  in  abatement,  806,  307,   200,  70;  to  a  plea  to  the  juris. 

diction,  281,  282. 
Replication  to  a  plea  puis  darrein  continuance,  918. 
Repugnancy  in  a  count,  103,   112 ;  in  a  plea,  224  ;  in  a  replication,  258  ;  in 

a  plea  in  abatement,  301. 
Reputation,  in  what  cases  evidence,  451,  450. 
Reputation ,  remedy  for  injuries  to,  19. 
Request,  averment  of,  in  what  cases  necessary  in  a  declaration,  90, 158  ;  and 

how  made,  153,  154. 
Rescue  of  diatress,  remedy  for,  15,  16. 
Return  of  writ,  in  what  cases  evidence,  and  of  what,  395. 
Reversal  of  judgment,  limitation  of  action  afler,  33. 
Reversion,  assignee  of,  in  what  cases  he  may  sue,  14,  46, 63,  84, 189 ;  or  be 

sued,  63. 
Reversipner,  what  actions  he  may  have  for  injuries  to  his  reversionary  inter. 

est,  45,  46,  51,  52, 10 ;  time  limited  for  his  bringing   actions  for  land, 

21 — 23,  advowson,  24  ;  actions  against  him,  63. 
Reversioner,  seisin  of,  how  pleaded,  125. 
Revival  of  debt,  by  a  new  promise  or  acknowledgment,  27 — 29. 


INDEX.  559 

Right,  writ  of,  (with  the  exception  of  the  writ  of  right  of  dow^r),  abolished, 

7  ;  title,  how  stated  in  the  count,  68* 
Right,  writ  of,  of  dower,  in  what  cases,  8. 
Right,  writ  of,  of  advowson,  abolished,  11,  12* 
Right,  writs  in  the  nature  of  a  writ  of,  abolished,  9* 
Right  sur  disclaimer,  writ  of,  abolished,  0. 
Right  of  common,  way,  d^c.  See  **  Common.^     **  Way.^* 
Road,  ownership  of  land  at  the  side  of,  when  presumed,  367* 
Rolls  of  a  court  baron,  how  proved,  and  in  what  cases  evidence,  402,  408. 
Rule  of  court,  proved  by  an  office  copy,  400. 

Rules  of  the  common  law,  need  not  be  pleaded,  09  ;  nor  proved,  388. 
Rule  to  plead  several  matters,  how  obtained,  289. 


Satisfkction  of  judgment,  in  whal  cases  presumed,  805. 

Scandal,  verbal,  limitation  of  action  for,  81. 

Scandal,  declaration  referred  for,  113. 

Science,  matters  of,  how  proved  449,  450. 

Scienter,  not  traversable,  190. 

Scilicet,  effect  of  it,  101.  121,  826 ;  what  follows  it  cannot  be  traversed,  189» 

Scire  facias  on  recognizance,  time  limited  for,  ^0. 

Scotch  covenanter,  bow  sworn  as  a  witness,  480. 

Sea ;  proviso  in  the  statute  of  limitations,  as  to  persons  beyond  sea,  28,  26, 30, 

82 ;  meaning  of  the  term  **  beyond  sea,"  28,  80. 
Seal  of  a  corporation,  how  and  in  what  cases  proved,  424,  425. 
Secondary  evidence,  373  :  of  deeds,  876,  878 — 3S2;  of  a  will,  374 ;  of  a  bill 
of  exchange  or  promissory  note,  374;  of  a  letter,  375  ;  of  a  licence  to 
trade,  875;  of  a  banknipt's  certificate,  875  ;  of  a  ship's  register,  875, 
876  ;  of  a  record,  &c.,  876, 390. 
Secta  ad  raolendinum,  writ  de,  abolished,  15, 

Secunda  superoneratione,  writ  de,  13. 

Seduction,  action  for,  19,  44. 

Seisin  of  copyhold  lands,  how  pleaded,  124. 

Seisin  of  a  corporation,  how  pleaded,  125. 

Seisin  in  fee,  how  pleaded  121 ;  in  what  eases  presumed,  366,  377. 

Seisin  of  husband  in  right  of -his  wife,  how  pleaded,  125. 

Seisin  of  joint^tenants,  coparceners,  and  tenants  in  common,  how  pleaded,  125« 

Seisin  of  the  king,  how  pleaded,  125. 

Seisin  for  life,  how  pleaded,  122. 

Seisin,  livery  oC  need  not  be  stated,  in  pleading  a  feoffment,  138* 

Seisin  of  remainder-man,  how  pleaded,  125. 

Seisin  of  reversioner,  how  pleaded,  125. 

Seisin  in  tail,  how  pleaded,  m» 
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Sentence  in  the  Admiralty  Court,  how  proved,  and  in  what  cases  evidence 

402. 
Sentence  in  the  Eccleaiastical  Court,  how  proved,  and  in  what  cases  evidence* 

401. 
Separatists,  affirmation  of,  instead  of  oath,  480. 
Sequendum  semel,  writ  of  summons  ad,  52. 
Sequendum  solum,  judgment  ad,  53* 
Servant.     See  ^  Master  and  Servant,** 

Servant  of  another,  hiring  or  enticing  away,  20,  43 ;  imprisoning  him,  20, 
Servant,  a  competent  witness  for  his  master,  in  what  cases,  465. 
Services,  distress  for,  15. 
Set-off,  plea  of  bad  in  part,  may  be  good  for  the  residue,  242 :  there  may  be 

several  replications  to  it,  257. 
Several  counts.     See  **  Joinder  of  Counts.** 
Several  pleas,  234  :  at  common  law,  234,  309 ;  by  statute,  235  ;  form  of  plead. 

ing  a  second  plea,  239.     See  *'  Plea.** 
Several  pleas  in  abatement,  in  what  cases,  304. 
Several  replications,  in  what  cases,  256,  257. 
Severance,  judgment  of,  54. 

Sham  pleas,  233 ;  in  what  cases,  233 ;  what  not  allowed,  233  ;  most  not  be 
obviously  fictitious,  or  out  of  the  regular  course,  233,  nor  pleaded  with 
other  pleas,  233 ;  plea  of  judgment  recovered,  formerly  an  usual  sham 
plea,  233  ;  but  it  must  state  the  date  of  the  judgment,  and  if  it  do  not,  or 
if  it  mistake  it,  the  plaintiff  may  sign  judgment,  234. 
Sheriff.  See  *^  Inquisition,** 
Sheriff's  return,  in  what  cases  evidence,  and  of  what,  895.     Books  in  sheriff's 

office,  not  evidence,  411. 
Ships,  actions  by  and  against  owners  and  captains  of,. 45,  62. 
Ship,  loss  of,  when  presumed,  368 ;  or  that  she  sailed  for  a  particular  placo, 

368.     Ownership  of,  how  proved,  875,  376. 
Ship's  register,  how  proved,  and  in  what  cases  evidence,  410, 411. 
Similiter  to  a  plea,  248,  244,  247 ;  to  a  replication,  263,  264 ;  to  a  rejoinder, 

269. 
Slander,  verbal  or  written,  action  for,  19 ;  must  be  proved  as  laid,  311. 
Sole  corporation.    See  «  Corporation.** 
South  Sea  Company's  books,  entries  in,  how  proved,  415,  416« 
Special  case,  how  proved,  400. 
Special  damage,  in  what  cases  to  be  laid,  and  how,  156  {  how  and  when  to  be 

proved,  348,  849. 
Special  demurrer,  809,  810 ;  forms  of,  818.     See  <'  Demurrer*** 
Special  plea.    See  **Plea.** 

Special  plea  amounting  to  the  general  issue,  bad,  in  what  cases,  177-^180. 
Special  traverse  in  a  plea,  181 ;  in   what  cases,  181 — 186,  195,  214,  21&9 
what  matter  may  be  traversed,  186 ;  some  material  fact,  186,  187,  not 
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Special  traverae — (cofittmied.) 

alleged  after^a  viz.  or  ratione  oujoe,  6ce*f  189,  and  which  is  not  matter 
of  record,  190,  or  matter  of  sapposal,  190,  and  which  ia  ezpreesiy  alleged, 
191;  form  of  a  special  tiaverae,  192,  193;  inducement,  192,  195;  tra- 
verse, 193.  The  traverse  must  be  consistent  with  the  inducement,  193, 
195 ;  must  not  be  multifarious  or  double,  193,  195 ;  must  not  be  too 
large,  193, 195,  or  too  narrow,  194, 195.     Conclusion  of  the  plea,  231. 

Special  traverse  in  a  plea,  replication  to,  247,  248. 

Special  traverse  in  a  replication,  248.     Conclusion  of  such  replication,  254. 

Specialj  venue  formerly  in  declaration,  79 ;  but  it  is  no  longer  allowed,  80, 
104. 

Stamps  on  deeds,  425 ;  in  what  cases  presumed,  368, 426, 427.  Conseqoence 
of  their  not  being  psoperly  stamped,  425  ;  in  what  cases  an  indorsement 
on  a  deed  must  have  a  separate  stamp,  427 ;  in  what  cases  of  alteration, 
dec.  new  stamp  required,  428,  what  stamp  required,  428,  429 ;  how,  where 
the  instrument  has  a  stamp  equal  to  or  greater  than  what  is  required,  but 
of  an  improper  denomination,  429 ;  in  what  cases  they  may  be  stamped 
after  execution,  429 — 431* 

Stannary  courts.     See  <•  Tinner,** 

State,  acts  of,  how  proved,  417 ;  of  a  foreign  government,  how  proved,  408. 

Statement  of  cause  of  action  in  a  declaration,  82,  dsc. ;  of  matter  of  defence 
in  a  plea,  171,  d^c. ;  in  a  plea  to  the  jurisdiction,  280 ;  in  a  plea  in  abate- 
ment, 300. 

Statute,  private,  what,  389, 390 ;  must  be  pleaded,  95, 146, 229  ;  how  pleaded, 
145_148«  229 ;  how  proved,  389 ;  must  be  proved  as  laid,  340 ;  excep- 
tion or  proviso  in,  when  negatived  in  pleading,  145 ;  when  and  how 
proved,  824. 

Statute,  public,  what,  389 ;  need  not  be  pleaded,  in  what  cases,  95, 144,  nor 
proved,  888. 

Statute,  actions  founded  upon,  17 ;  limitation  of  action,  31 ;  venue,  79 ;  title 
or  cause  of  action,  how  stated  in  declaration,  94,  95 ;  must  be  stated 
with  certainty,  107,  108.  109 ;  conclusion  of  declaration,  154, 155,  156 ; 
several  pleas,  not  allowed,  238. 

Statute,  how  to  plead  a  matter  within  it,  94,  95, 144,  145. 

Statutes  of  limitations.     See  **  LimUaiian.** 

Statute  staple,  d^c.  how  pleaded,  148. 

Submission  to  arbitration,  how  proved,  403. 

Subpcsna  duces  tecum,  where  a  written  instrument  is  in  the  hands  of  one  not 
a  party,  387 ;  if  he  do  not  produce  it  in  what  cases  secondary  evidence 
of  it  received,  387. 

Subsequent  condition.     See  ^  Condition  eubeequenU*^ 

Subtraction  of  rent  and  services,  remedies  fur^  14, 15. 

Subtraction  of  suit,  remedy  for,  15. 

Subtraction  of  tithes,  remedies  for,  12. 

H 
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Suit  in  court,  rtmedy  for  subtraction  of,  15. 

Summonfl  and  severance,  in  what  cases  and  how,  53,  54  ;  effect  of  it,  54« 

Suppooal,  matter  of,  not  traversable,  190. 

Surcharge  of  common,  remedies  for,  13. 

Sur  cui  ante  diyoriium,  writ  of,  abolished,  8,  0. 

Sur  cui  in  vita,  writ  of,  abolished,  8. 

Surplusage,  in  a  declaration,  98 ;  in  a  plea,  176  ;  in  a  replication,  261 ;  need 

not  be  proved,  325. 
Surrebutter,  269. 

Surrejoinder,  269 ;  form  of  it,  269. 

Surrender,  how  pleaded,  139 ;  in  what  cases  presumed,  364. 
Surrender  oC  and  admission  to,  copyholds,  how  pleaded,  143. 
Surveys,  public,  in  what  cases  evidence,  408 ;  ancient  survey  of  Ae  king's 

ports,  409. 
Survey  of  a  manor,  of  religious  houses,  &c,  in  what  caaes  evidence,  413, 

414,  416. 

T. 

Tenancy,  terms  of,  when  presumed  from  a  former  holding,  368. 

Tenancy  by  the  curtesy,  how  pleaded,  122. 

Tenancy  at  will,  how  pleaded,  124,  226. 

Tenancy  from  year  to  year,  how  pleaded,  124. 

Tenants  in  common,  in  what  cases  they  may  sue  each  other,  36,  37.     In  what 

cases  they  must  sue  jointly,  in  what  not,  48,  49.     In  what  cases  they 

must  be  sued  jointly,  in  what  not,  66. 
Tenants  in  common,  seisin  of,  how  pleaded,  125.     The  possession  or  receipt 

of  rent  by  one,  for  his  own  benefit,  not  the  possession  of  the  others,  23. 
Tenant  and  reversioner,  actions  by,  45,  46,  51, 52.     Actions  against,  63. 
Tenant  by  elegit,  remedies  for  ouster  of,  9.     See  **  ElegUJ^^ 
Term  of  years,  possession  for,  how  pleaded,  124,  226. 
Term,  assignee  of,  in  what  cases  he  may  sue,  14, 15.  46.  63.     In  what  cases 

he  may  be  sued,  63. 
Terminum  qui  prseteriit,  writ  of  entry,  ad,  abolished,  9. 
Terrier,  in  what  cases  evidence,  413,  415. 
Testatum  existit,  in  a  declaration,  112.     In  a  plea,  223. 
Time  to  be  stated  to  all  material  facts  in  a  declaration,  101.     When  to  be 

stated  truly,  102.  113.  327,  and  with  certainty,  101. 
Time  in  a  plea  to  agree  with  that  in  the  declaration,  unless  it  be  material 

to  the  defence,  213. 
Time,  in  a  pleading,  when  to  be  proved  as  laid,  when  not,  327. 
Tinner,  plea  of  privilege  as,  278. 

Tithes,  remedy  for  subtraction  of,  12 ;  right  to,  when  presumed,  367. 
Tithes,  action  for  not  setting  out,  12. 
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Title  of  plaiatiff  in  a  declaration*  83.    See  **  Dedardicn.**  ^  Cause  ofAcHan,** 

1  itie  by  descent,  bow  pleaded,  126,  228. 

Title  bj  prescription,  how  pleaded,  126 — 129,  228. 

Title  by  custom,  bow  pleaded,  120,  126,  228. 

Title  by  alienation,  bow  pleaded,  185,  229.  A  deed  mast  be  pleaded  as  it 
operates,  181.  It  must  appear  to  bave  been  sealed,  182.  Only  tbe  ne- 
cessary  parts  need  be  set  out,  182;  and  the  substance  only  of  them  need 
be  stated,  182.  It  must  be  pleaded  with  profert,  in  what  eases,  188— 
187 ;  form  of  profert,  186 ;  excuse  for  it,  137.  Manner  of  pleading  a 
feoffment,  188.  A  lease,  138.  A  surrender,  139.  An  assignment,  189. 
A  covenant  to  stand  seised  to  uses,  140.  A  bargain  and  sale,  138,  140* 
A  lease  and  release,  140.  Letters-patent  or  grants  from  tbe  crown,.  141, 
138.  A  fine,  142.  A  common  recovery,  143.  A  surrender  of  and  ad. 
mission  to  copyhold  lands,  dsc.  148.  A  devise  or  will,  144.  An  act 
done  in  pursuance  of  a  power,  144. 

Title  in  trespass,  case,  and  other  possessory  actions,  92,  98.  In  what  cases 
plaintiff  may  count  of  tbe  defendant's  possession  merely,  93,  94  ;  in  what 
cases  of  his  own  possession,  92 — ^94. 

Title  of  defendant,  when  to  be  stated  in  a  plea,  200.     How,  201,  202,  227. 

Title  of  plaintiff,  when  to  be  stated  in  a  replication,  248, 249. 

Title,  though  unnecessarily  stated,  must  be  proved,  99. 

Title  of  defendant,  how  pleaded  by  plaintiff,  125,  126. 

Htle  of  plaintiff,  how  pleaded  by  defendant,  227. 

Title  and  colour.     See  *<  Colour.'* 

Title  of  declaration,  78 ;  of  tbe  court,  74  ;  of  the  day  and  year,  78,  74,  76. 

Title  of  a  plea,  167 ;  of  the  court,  day  and  year,  167. 

Toll,  remedies  for,  14.  Persons  liable  for  it,  competent  witnesses  for  parties 
sued,  467. 

Tombstone,  inscription  on,  how  proved,  and  in  what  cases  evidence,  411. 

Transitory  action,  78,  79,  105. 

Traverse,  177, 181.  See  «  General  Traverse.''  "  Special  Traverse."  What 
may  be  traversed,  186 — 190. 

Traverse  modo  et  forma,  in  what  cases,  221.  193.  195.  198. 

■ 

Traverse  upon  a  traverse,  in  what  cases,  247. 

Treason,  conviction  of,  renders  a  man  incompetent  as  a  witness,  453. 

Trespass  upon  lands,  remedy  for,  9. 

Trespass  to  personal  chattels,  remedy  for,  15,  16. 

Trespass  to  the  person,  remedy  for,  19. 

Trespass,  action  of,  a  remedy  for  ouster,  9 ;  for  trespass  to  laud,  9, 10 ;  for 
taking  tithes,  12 ;  for  disturbance  of  common,  18  ;  for  taking  personal 
chattels,  15;  for  injuries  to  chattels  without  amotion,  16;  for  injuries 
to  the  person.— assault,  battery,  mayhem,  false  imprisonment,  19.  For 
battery  of  a  servant,  20. 

Trespass,  action  o(  venue  in,  77,  78.    Title,  how  stated  in  declaration,  92 ; 
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Tietpan,  action  ofr^contmued.) 

doee  to  be  described  in  trespass  quare  claosnm  fregit,  104 ;  condaflion 
of  declaration,  154.  Joinder  of  counts,  160.  Limitation  of  action,  31. 
What  colour  given  in  a  plea  in»  197.  General  is^e,  177,  and  of  what 
it  is  a  denial,  170,  180.  Plea,  in  denial  of  particular  facta.  180.  Seve- 
ral  pleas,  2d7. 

Trespass  for  mesne  profits,  limitation  of,  81. 

Trespasser  not  sued,  may  he  a  witness  for  or  against  his  co-trespassers,  462, 
470,471. 

Trial,  how  proved,  892. 

Trial  by  Domesday -book,  in  what  cases,  277.  409. 

Trial,  where  issue  is  joined  on  a  local  justification,  215. 

Trover,  action  of^  in  what  cases  it  lies,  15.  Limitation  of,  81.  Venne  in, 
78.  Title  or  cause  of  action,  how  stated  in  the  declaration,  94*  Join* 
der  of  counts  in,  160.     General  issue,  177,  and  of  what  it  is  a  denial,  179. 

True,  the  statement  in  declaration  must  be,  11^;  as  to  time,  in  what  cases, 
113, 102, 103, 827 ;  as  to  place,  in  what  cases,  114, 328  ;  as  to  contracts, 
114—117.  330,  records,  117, 118.  336,  torts,  &c.  118, 119.  840,  customs, 
343,  prescriptions,  344.  And  the  same  in  real  and  mixed  actions,  121, 
330. 

True,  the  statement  in  a  plea  must  be,  224.  345.  So,  the  statement  in  a  re- 
plication, 261,  345,  346. 

Trustee,  action  by,  in  what  cases,  35. 

Trustee,  effect  of  admission  by,  356. 

Trustee  cannot  be  a  witness  for  his  cestui  que  trust,  470. 

Turbary,  common  of,  remedy  for  injuries  to,  13. 

Turks  may  be  witnesses,  452. 

u. 

Under-lessee,  cannot  be  sued  by  the  original  lessor,  63. 

Underwriter,  in  what  cases  a  competent  witoess  for  another  underwriter  on 

the  same  policy,  468.  468. 
Unskilfulness,  action  for  injury  arising  from,  19. 
Usage,  evidence  of,  allowed,  in  explanation  of  mercantile  contracts,  448,  and 

of  ancient  grants,  449. 
Use  and  occupation,  action  for,  14. 
Uses,  deeds  to  lead  or  declare,  how  pleaded,  143. 

V. 

Variance  between  declaration  and  evidence :  in  the  parties'  names,  100  ;  in 
time,  101.  113.  327;  in  plape,  104.  114.  828;  in  cause  of  action,  114 
— 121,  330 — 343.  106,  dsc.  How  remedied  by  amendment,  118 — 120« 
849,  850. 
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Variance  between  plea  and  evidence  ;  in  time,  224*  845 ;  in  place  where  the 
defence  is  local,  224.  345  ;  in  contracts,  dsc.  225.  345 ;  in  records*  225. 
845.     How  remedied  by  amendment,  349. 

Variance  between  replication  and  evidence,  261.  346*  How  remedied  by 
amendment,  349. 

Vendee  of  goodd,  in  what  cases  he  may  sue,  46. 

Venue,  what,  77.  In  ejectment,  77.  see  292.  In  quare  impedit,  77.  In 
trespass  quare  clausum  fregit,  77.  In  trespasses  for  injuries  to  the  per- 
son, or  personal  property,  78.  In  replevin,  77.  In  trover,  78 ;  case, 
78 ;  assumpsit,  account,  debt,  covenant,  and  detinue,  73*  In  debt  or 
covenant  between  lessor,  lessee,  and  their  assignees,  78,  79.  In  actions 
on  baiUbonds,  79,  or  recognizances,  79.  In  actions  upon  penal  statutes, 
79.  In  actions  against  justices  of  the  peace,  constables,  dsc.  79.  In 
actions  against  hundredors,  79.  How  stated,  79.  Consequences  of 
omission  or  mistake,  80. 

Venue,  special,  no  longer  allowed,  80.  104. 

Verdict,  in  what  cases  it  aids  defects  in  the  declaration,  163;  in  the  plea 
241 ;  in  the  replication,  262. 

Verdict,  in  what  cases  evidence,  393,  394. 

Vestry  books,  in  what  cases  evidence,  416. 

Videlicet,  effect  of,  99.  101.  121.  326. 

Violent  presumption.     See  '* Preeumption" 

Virtute  cujus,  dec.  not  traversable,  189. 

Visitation  books  of  the  Heralds'  College,  in  what  cases  evidence,  409. 

Visitation,  bishop's  register  of,  in  what  cases  evidence,  410. 

Voire  dire,  examination  of  a  witness  upon,  481,  482. 

W. 

Wager  on  the  event  of  a  cause  does  not  render  the  parties  to  it  incompetent 

as  witnesses,  462.  468. 
Wages,  presumption  of,  payment  of,  365. 
Wales,  Prince  of,  may  be  sued,  5. 
Wall,  right  to,  when  presumed,  868. 
War,  articles  of,  how  proved,  417. 
Warrants  and  other  authorities,  how  pleaded,  229. 
Warrant  of  attorney,  how  proved,  400. 
Warranty,  express  or  implied,  action  upon,  18,  19. 
Waste,  remedies  for,  11. 
Waste,  writ  of,  abolished,  11. 

Watercourse,  declaration  for  stopping,  how  framed,  92. 
Way,  right  of,  remedy  for  injuries  to,  13  ;  declaration,  92.    Presumption  of, 

from  enjoyment,  865,  866.     What  length  of  enjoyment  renders  the  right 

indefeasable,  25. 
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Wi  fe.     See  <«  Baron  and  Feme. " 

Wife,  effect  of  admissions  by,  860. 

Wife,  cannot  be  a  witness  for  or  against  her  hasband,  473. 

Will  of  freeholds,  how  pleaded,  144.  How  proved,  482»  374.  Secondaij  ev* 
idence  of,  374.     When  explained  by  parol  evidence,  440    -447, 

Will  of  personals,  bow  pleaded,  144.     How  proved,  432.  401. 

Will  remaining  in  Chancery,  how  proved,  809. 

Will,  tenancy  at,  huw  pleaded,  124.  226. 

Witness,  one  sufficient  in  civil  actions,  452.  What  he  swore  at  a  fermer  tri- 
al, how  proved,  392.  What  questions  may  be  asked  of  him  to  try  his 
credit,  454.  478. 

Witness. 

Incompetency  of  witnesses,  452 ;  From  want  of  discretion,  452 ;  as  being  id- 
iot or  lunatic,  452  ;  but  a  person  deaf  and  dumb  may  be  a  witness,  452, 
so  may  an  infant,  if  he  understand  the  nature  and  obligation  of  an  oath, 

452.  From  want  of  religion,  452  :  Cbristain,  Jew,  Tdik,  Gentoo,  Ac. 
may  be  a  witness,  452,  but  not  a  person  of  no  religion,  458.  From  infamy, 

453,  where  the  person  has  been  convicted  of  treason,  felony,  perjury,  con- 
spiracy, d^c.  453,  (what  conspiracy  renders  a  person  incompetent  as  a 
witness,  453 ;)  but  a  pardon  restores  competency  in  all  cases,  except  in 
perjury  on  stat.  of  Eliz.,  and  conspiracy,  453 ;  and  in  felonies  not  capi- 
tal, and  misdemeanors  '(except  perjury  and  subornation.)  undergoing  the 
punishment  has  the  same  effect,  454 ;  how  the  objection  most  be  taken, 
454 ;  what  questions  may  be  put  to  the  witness,  454.  From  interest, 
454 ;  instances,  455 — 470 ;  bail,  456,  (how  rendered  competent,  456,) 
sureties  in  replevin,  456,  457,  persons  liable  for  the  costs  of  the  actioo, 
457,  person  to  whom  a  lease  of  lands  is  promised,  in  a  suit  for  the  lands, 
457,  owner  of  goods,  in  a  suit  for  the  goods,  457,  legatee  or  devisee,  for. 
merly,  457,  but  now  otherwise,  in  what  cases,  457,  creditors,  in  actions 
by  or  against  executors,  458,  creditor  of  a  bankrupt,  458,  bankrupt,  458, 
459,  or  his  declarations  or  admisi^ions,  459,  460,  insolvent,  460,  freeman 

^  of  corporation,  460,  parishioners  (except  in  what  cases,)  4S0  ;  but  wit- 
nesses no  longer  incompetent  on  the  ground  that  the  verdict  or  judgment 
will  be  evidence  for  him  in  another  action,  for  his  name  being  indorsed 
on  the  record,  the  verdict  or  judgment  shall  not  be  evidence  for  him,  460 ; 
what  degree  of  interest  renders  a  witness  incompetent,  what  not,  461 — 
463 ;  joint-trespassers,  462 ;  joint-oontractors,  462,  partners,  dsc.  462, 463, 
underwriters,  468.  Where  interest  balanced,  witness  comoptent,  463  ; 
indorser,  463,  drawer,  463, 464  ;  how,  if  he  be  liable  to  one,  and  not  to  the 
other,  for  costs,  464,  465.  Who  competent,  though  interested,  465  ;  ser- 
vant, broker,  or  agent,  in  what  cases,  in  what  not^465 ;  in  an  action  for  toll, 
other  persons  liable  to  pay  the  toll,  467 ;  persons  to  invalidate  an  instru- 
ment to  which  he  is  a  party,  467 ;  in  an  action  for  bribery,  another  person 
guilty  and  against  whom  an  action  is  brought,  467 ;  where  the  interest  an- 
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Witness— ^(^onltmiei.)  ^ 

•  fes  after  the  party  have  acquired  an  interest  in  his  testimony,  467.  Wit- 
ness competent,  when  examined  against  his  interest,  466,  even  where  his 
answers  may  subject  him  to  a  civil  action,  468«  In  what  eases  the  incom- 
petency from  interest  may  be  removed  by  a  release,  468.  Parties  to  the 
suit  cannot  be  witnesses,  470,  although  merely  trustees,  dsc.  470  ;  in  what 
cases  corporators  may  be  witnesses  in  an  action  by  or  against  the  corpo* 
ration,  in  what  not,  470 ;  in  what  cases  a  defendant  may  be  a  witness  for 
or  against  his  co-defendant,  in  what  not,  470—472  ;  but  a  party  cannot  be 
compelled  to  give  evidence  for  his  adversary,  473,  although  a  person  in. 
terested,  who  might  have  been  ma  de  a  party,  but  is  not,  may,  473 ;  ex- 
ceptions to  this  rule,  that  parties  cannot  be  witnesses,  473.  Incompe- 
tency cf  a  witness,  from  his  relation  to  a  party  to  the  suit,  473 ;  husband 
and  wife,  478,  474,  counsel  and  attornies,  474,  but  not  medical  men, 
agents  or  others,  476.  Ajudgemaybe  a  witness,  476;  so  may  a  jurory 
476 ;  so,  a  commissioner  of  bankrupt,  470. 
Credit  of  witnesses,  476 :  from  their  knowledge,  477,  (how  in  the  case  of 
hearsay  evidence,  477 ;)  from  their  disinterestedness,  477,  from  their 
integrity,  477;  (what  questions  imputing  crime,  d^c.  may  be  put  .to  a 
witness,  what  not,  478,  evidence  of  character,  470 ;)  from  their  veracity, 
470 ;  from  their  beings  worn  to  speak  the  truth,  460,  (how  in  the  case  of 
Quakers,  Moravians,  and  Separatists,  480,  form  of  their  affirmation,  480, 
481 ;  how  far  dying  declarations  are  evidence  in  a  civil  case,  481.) 
Examinaiian  of  witnesses,  481 ;  upon  the  voire  dire,  461,  in  what  ca8e% 
48 ly  482,  they  may  be  asked  as  to  the  contents  of  a  written  instrument, 
without  producing  or  proving  it,  482.  Direct  examination,  482 ;  the 
questions  must  be  relative  to  the  matter  in  issue,  482,  463  ;  must  not  be 
leading,  468,  (exceptions,  483 ;)  must  be  as  to  matter  which  the  witness 
knows  of  his  own  knowledge,  483,  except  where  hearsay  is  allowed,  483, 
and  in  matters  of  science,  dsc.  483 ;  in  what  cases  and  from  what  docu- 
ments a  witness  may  refresh  his  memory,  483, 484 ;  in  what  cases  a  par- 
ty  may  call  a  witness  to  contradict  what  his  own  witness  hfts  stated 
484, 485,  in  what  cases  the  witnesses  may  be  ordered  out  of  court,  485, 
consequences  of  their  remaining,  465.  Cross-examinatumf  485,  in  what 
cases  485,  486  ;  purpose  of  it,  486,  and  mode  of  conducting  it,  486, 487 ; 
the  questions  need  not  be  confined  to  the  subject  of  the  examination,  486, 
and  may  be  leading,  486 ;  as  to  former  declarations  of  the  witness,  486, 
487 ;  how  far  the  testimony  of  the  witness  may  be  impeached,  by  the 
testimony  of  other  witnesses,  to  contradict  him,  486,  487,  or  as  to  his 
general  character,  488.  Re-examinaUonf  488,  in  what  cases,  498  ;  must 
be  confined  to  the  matter  of  the  cross-examination,  468.  Evinenee  in 
reply^  488 ;  must  be  confined  to  the  defence,  468. 

Work  and  labour,  action  for,  17. 

Writ,  how  pleaded,  140,  229.     How  proved,  804,  83d--340,  and  ses  805. 
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Writ,  pleas  ia  abatoment  to  the.     See  **  AhaieiMenL^* 

Writ  of  right.     See  *«  Eighi  . "  *  i 

Writing.     See  **  HoMhoriling.^* 

Writings  not  under  seal,  how  proved.  434 — 43G. 

Writings,  ancient,  in  what  cases  evidence,  413,  414,  415 ;  and  how  proved, 

AM,  484, 435. 
Written  instrument,  party  to  it  may  prove  it  invalid,  467. 

Y. 

Tear  to  year,  tenancy  from,  how  pleaded,  124. 
Years,  term  for,  how  pleaded,  124,  2^6. 
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